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NOTE    TO    THE    SECOND    EDITION. 


This  edition  contains  several  important  cases  which  have  been 
decided  since  the  first  edition  was  published.  One  section  (II.) 
has  also  been  added  to  the  chapter  on  Consideration.  To  make 
room  for  these  additions,  some  of  the  less  important  cases  printed 
in  the  first  edition  have  been  omitted.  The  omissions  have  been 
chiefly  in  Section  V.  of  the  chapter  on  Consideration.  The  Sum- 
mary of  topics  covered  by  the  cases,  printed  at  the  end  of  the 
present  edition,  is  entirely  new.  The  object  of  it  has  been  to 
develop  fully  all  the  important  principles  involved  in  the  cases, 
and  to  that  object  its  scope  has  been  strictly  limited.  It  has  been 
no  part  of  the  writer's  object,  therefore,  to  make  a  collection  of 
authorities  upon  the  subjects  discussed,  and  the  citation  of  au- 
thorities has  been  almost  wholly  confined  to  the  cases  here 
collected. 

Cambridge,  October,  1879. 
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I  CANNOT  better  explain  the  design  of  this  volume  than  by 
stating  the  circumstances  which  led  me  to  undertake  its  prep- 
aration. 

I  entered  upon  the  duties  of  my  present  position,  a  year  and  a 
half  ago,  with  a  settled  conviction  that  law  could  only  be  taught  or 
learned  effectively  by  means  of  cases  in  some  form.  I  had  enter- 
tained such  an  opinion  ever  since  I  knew  anything  of  the  nature  of 
law  or  of  legal  study;  but  it  was  chiefly  through  my  experience  as  a 
learner  that  it  was  first  formed,  as  well  as  subsequently  strengthened 
and  confirmed.  Of  teaching  indeed,  as  a  business,  I  was  entirely 
without  experience ;  nor  had  I  given  much  consideration  to  that 
subject,  except  so  far  as  proper  methods  of  teaching  are  involved 
in  proper  methods  of  study. 

Now,  however,  I  was  called  upon  to  consider  directly  the  subject 
of  teaching,  not  theoretically,  but  practically,  in  connection  with  a 
large  school,  with  its  more  or  less  complicated  organization,  its 
daily  routine,  and  daily  duties.  I  was  expected  to  take  a  large 
class  of  pupils,  meet  them  regularly  from  day  to  day,  and  give 
them  systematic  instruction  in  such  branches  of  law  as  had  been 
assigned  to  me.  To  accomplish  this  successfully,  it  was  necessary, 
first,  that  the  efforts  of  the  pupils  should  go  hand  in  hand  with 
mine,  that  is,  that  they  should  study  with  direct  reference  to  my 
instruction ;  secondly,  that  the  study  thus  required  of  them  should 
be  of  the  kind  from  which  they  might  reap  the  greatest  and  most 
lasting  benefit ;  thirdly,  that  the  instruction  should  be  of  such  a 
character  that  the  pupils  might  at  least  derive  a  greater  advantage 
from  attending  it  than  from  devoting  the  same  time  to  private 
study.  How  could  this  threefold  object  be  accomplished?  Only 
one  mode  occurred  to  me  which  seemed  to  hold  out  any  reasonable 
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prospect  of  success ;  and  that  was,  to  make  a  series  of  cases,  care- 
fully selected  from  the  books  of  reports,  the  subject  alike  of  study 
and  instruction.  But  here  I  was  met  by  what  seemed  at  first  to 
be  an  insuperable  practical  difficulty,  namely,  the  want  of  books ; 
for  though  it  might  be  practicable,  in  case  of  private  pupils  having 
free  access  to  a  complete  library,  to  refer  them  directly  to  the  books 
of  reports,  such  a  course  was  quite  out  of  the  question  with  a  large 
class,  all  of  whom  would  want  the  same  books  at  the  same  time. 
Nor  would  such  a  course  be  without  great  drawbacks  and  incon- 
veniences, even  in  the  case  of  a  single  pupil.  As  he  would  always 
have  to  go  where  the  books  were,  and  could  only  have  access  to 
them  there  during  certain  prescribed  hours,  it  would  be  impossible 
for  him  to  economize  his  time  or  work  to  the  best  advantage ;  and 
he  would  be  liable  to  be  constantly  haunted  by  the  apprehension 
that  he  was  spending  time,  labor,  and  money  in  studying  cases 
which  would  be  inaccessible  to  him  in  after  life. 

It  was  with  a  view  to  removing  these  obstacles,  that  I  was  first 
led  to  inquire  into  the  feasibility  of  preparing  and  publishing 
such  a  selection  of  cases  as  would  be  adapted  to  my  purpose  as  a 
teacher.  The  most  important  element  in.  that  inquiry  was  the 
great  and  rapidly  increasing  number  of  reported  cases  in  every 
department  of  law.  In  view  of  this  fact,  was  there  any  satisfac- 
tory principle  upon  which  such  a  selection  could  be  made? 
It  seemed  to  me  that  there  was.  Law,  considered  as  a  science, 
consists  of  certain  principles  or  doctrines.  To  have  such  a  mas- 
tery of  these  as  to  be  able  to  apply  them  with  constant  facility 
and  certainty  to  the  ever-tangled  skein  of  human  affairs,  is  what 
constitutes  a  true  lawyer ;  and  hence  to  acquire  that  mastery 
should  be  the  business  of  every  earnest  student  of  law.  Each 
of  these  doctrines  has  arrived  at  its  present  state  by  slow 
degrees ;  in  other  words,  it  is  a  growth,  extending  in  many  cases 
through  centuries.  This  growth  is  to  be  traced  in  the  main 
through  a  series  of  cases  ;  and  much  the  shortest  and  best,  if  not 
the  only  way  of  mastering  the  doctrine  effectually  is  by  studying 
the  cases  in  which  it  is  embodied.  But  the  cases  which  are  use- 
ful and  necessary  for  this  purpose  at  the  present  day  bear  an  ex- 
ceedingly small  proportion  to  all  that  have  been  reported.  The 
vast  majority  are  useless,  and  worse  than  useless,  for  any  purpose 
of  systematic  study.  Moreover,  the  number  of  fundamental  legal 
doctrines  is  much  less  than  is  commonly  supposed ;  the  many  differ- 


preface;  to  the  first  edition.  ix 

ent  guises  in  which  the  same  doctrine  is  constantly  making  its 
appearance,  and  the  great  extent  to  which  legal  treatises  are  a  repe- 
tition of  each  other,  being  the  cause  of  much  misapprehension.  If 
these  doctrines  oould  be  so  classified  and  arranged  that  each  should 
be  found  in  its  proper  place,  and  nowhere  else,  they  would  cease 
to  be  formidable  from  their  number.  It  seemed  to  me,  therefore, 
to  be  possible  to  take  such  a  branch  of  the  law  as  Contracts,  for 
example,  and,  without  exceeding  comparatively  moderate  limits,  to 
select,  classify,  and  arrange  all  the  cases  which  had  contributed  in 
any  importaut  degree  to  the  growth,  development,  or  establishment 
of  any  of  its  essential  doctrines ;  and  that  such  a  work  could  not 
fail  to  be  of  material  service  to  all  who  desire  to  study  that 
branch  of  law  systematically  and  in  its  original  sources. 

It  is  upon  this  principle  that  the  present  volume  has  been  pre- 
pared. It  begins  the  subject  of  Contracts,  and  embraces  the  im- 
portant topics  of  Mutual  Consent,  Consideration,  and  Conditional 
Contracts.  Though  complete  in  itself,  it  is  my  expectation  that 
it  will  be  followed  by  other  volumes  upon  the  same  plan ;  but  I 
have  as  yet  formed  no  definite  opinion  as  to  how  far  the  design 
will  be  carried.  A  volume  upon  Sales  of  Personal  Property  is 
more  than  half  completed,  and  will  be  published  within  a  few 

months. 

C.  C.  Langdbll. 

Cambridge,  Oct.  1,  1871. 
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PART  I. 


"  It  la  ever  good  to  rely  upon  the  book  at  large,  for  many  times  compendia  sunt 
dispendia,  and  melius  est  petere  forties  quam  sectari  rivulos."  —  Co.  Litt.  306  b. 

"  The  advised  and   orderly  reading  over  of  the  books  at  large,  I  absolutely  deter- 
mine to  be  the  right  way  to  enduring  and  perfect  knowledge."  — Prep,  to  4  Rep 


CASES    ON   CONTRACTS. 


CHAPTER  I. 

MUTUAL  CONSENT. 

"Est  autem  pactio  duorum  pluriumre  in  idem  placitum  consensus." 

Ulpian,  D.  2,  14, 1,  2 


PAYNE  v.  CAVE.   <•" 
In  the  King's  Bench,  Mat  2,  1789. 

[Reported  in  3  Term  Reports,  148.] 

This  was  an  action  tried  at  the  Sittings  after  last  term  at  Guildhall 
before  Lord  Kenyon,  wherein  the  declaration  stated  that  the  plaintiff, 
on  22d  September,  1788,  was  possessed  of  a  certain  worm-tub,  and  a 
pewter  worm  in  the  same,  which  were  then  and  there  about  to  be  sold 
by  public  auction  by  one  S.  M.,  the  agent  of  the  plaintiff  in  that  behalf, 
the  conditions  of  which  sale  were  to  be  the  usual  conditions  of  sale  of 
goods  sold  by  auction,  &c,  of  all  which  premises  the  defendant  after- 
wards, to  wit,  &c,  had  notice;  and  thereupon  the  defendant,  in  con- 
sideration that  the  plaintiff,  at  the  special  instance  and  request  of  the 
defendant,  did  then  and  there  undertake  and  promise  to  perform  the 
conditions  of  the  said  sale  to  be  performed  by  the  plaintiff  as  seller, 
&c,  undertook,  and  then  and  there  promised  the  plaintiff  to  perform 
the  conditions  of  the  sale  to  be  performed  on  the  part  of  the  buyer,  &c. 
And  the  plaintiff  avers  that  the  conditions  of  sale  hereinafter  men- 
tioned are  usual  conditions  of  sale  of  goods  sold  by  auction,  to  wit, 
that  the  highest  bidder  should  be  the  purchaser,  and  should  deposit  five 
shillings  in  the  pound,  and  that  if  the  lot  purchased  were  not  paid  for 
and  taken  away  in  two  days'  time,  it  should  be  put  up  again  and  resold, 
&c.  [stating  all  the  conditions].  It  then  stated  that  the  defendant 
became  the  purchaser  of  the  lot  in  question  for  40/.  and  was  requested 
to  pay  the  usual  deposit,  which  he  refused,  &c.  At  the  trial,  the 
plaintiff's  counsel  opened  the  case  thus :  The  goods  were  put  up  in  one 
lot  at  an  auction ;  there  were  several  bidders,  of  whom  the  defendant 
was  the  last,  who  bid  40/. ;  the  auctioneer  dwelt  on  the  bidding,  on 
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which  the  defendant  said,  "  Why  do  yon  dwell?  you  will  not  get  more." 
The  auctioneer  said  that  he  was  informed  the  worm  weighed  at  least 
1300  cwt.,  and  was  worth  more  than  40Z.  ;  the  defendant  then  asked 
him  whether  he  would  warrant  it  to  weigh  so  much,  and  receiving  an 
answer  in  the  negative,  he  then  declared  that  he  would  not  take  it, 
and  refused  to  pay  for  it.  It  was  resold  on  a  subsequent  da}r's  sale 
for  30£.  to  the  defendant,  against  whom  the  action  was  brought  for  the 
difference.  Lord  Kenyon,  being  of  opinion,  on  this  statement  of  the 
case,  that  the  defendant  was  at  liberty  to  withdraw  his  bidding  any 
time  before  the  hammer  was  knocked  down,  nonsuited  the  plaintiff. 

Walton  now  moved  to  set  aside  the  nonsuit,  on  the  ground  that  the 
bidder  was  bound  by  the  conditions  of  the  sale  to  abide  by  his  bidding, 
and  could  not  retract.  By  the  act  of  bidding  he  acceded  to  those  con- 
ditions, one  of  which  was,  that  the  highest  bidder  should  be  the  buyer. 
The  hammer  is  suspended,  not  for  the  benefit  of  the  bidder,  or  to  give 
him  an  opportunity  of  repenting,  but  for  the  benefit  of  the  seller ;  in 
the  mean  time,  the  person  who  bid  last  is  a  conditional  purchaser,  if 
nobody  bids  more.  Otherwise,  it  is  in  the  power  of  anj-  person  to 
injure  the  vendor,  because  all  the  former  biddings  are  discharged  by  the 
last ;  and,  as  it  happened  in  this  very  instance,  the  goods  may  thereby 
ultimately  be  sold  for  less  than  the  person  who  was  last  outbid  would 
have  given  for  them.  The  case  of  Simon  v.  Motivos,1  which  was  men- 
tioned at  the  trial,  does  not  apply.  That  turned  on  the  Statute  of 
Frauds. 

The  Court  thought  the  nonsuit  very  proper.  The  auctioneer  is  the 
agent  of  the  vendor,  and  the  assent  of  both  parties  is  necessary  to  make 
the  contract  binding ;  that  is  signified  on  the  part  of  the  seller  by 
knocking  down  the  hammer,  which  was  not  done  here  till  the  defendant 
had  retracted.  An  auction  is  not  unaptly  called  locus  pcenitentice.  Every 
bidding  is  nothing  more  than  an  offer  on  one  side,  which  is  not  binding 
on  either  side  till  it  is  assented  to.  But  according  to  what  is  now  con- 
tended for,  one  party  would  be  bound  by  the  offer,  and  the  other  not, 
which  can  never  be  allowed.  Rule  refused. 


COOKE  v.  OXLEY.  u 
In  the  King's  Bench,  Mat  14,  1790. 

[Reported  in  3  Term  Reports,  653.] 

This  was  an  action  upon  the  case  ;  and  the  third  count  in  the  decla- 
ration, upon  which  the  verdict  was  taken,  stated  that  on,  &c,  a  certain 
discourse  was  had,  &c,  concerning  the  buying  of  two  hundred  and 

i  3  Burr.  1921. 
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sixty-six  hogsheads  of  tobacco ;  and  on  that  discourse  the  defendant 
proposed  to  the  plaintiff  that  the  former  should  sell  and  deliver  to  the 
latter  the  said  two  hundred  and  sixty-six  hogsheads  [at  a  certain  price]  ; 
whereupon  the  plaintiff  desired  the  defendant  to  give  him  (the  plaintiff) 
time  to  agree  to  or  dissent  from  the  proposal  till  the  hour  of  four  in  the 
afternoon  of  that  day,  to  which  the  defendant  agreed ;  and  thereupon 
the  defendant  proposed  to  the  plaintiff  to  sell  and  deliver  the  same  upon 
the  terms  aforesaid,  if  the  plaintiff  would  agree  to  purchase  them  upon 
the  terms  aforesaid,  and  would  give  notice  thereof  to  the  defendant  before  the 
hour  of  four  in  the  afternoon  of  that  day  ;  the  plaintiff  averred  that  he 
did  agree  to  purchase  the  same  upon  the  terms  aforesaid,  and  did  give 
notice  thereof  to  the  defendant  before  the  hour  of  four  in  the  afternoon 
of  that  day ;  he  also  averred  that  he  requested  the  defendant  to  deliver 
to  him  the  said  hogsheads,  and  offered  to  pay  to  the  defendant  the  said 
price  for  the  same,  yet  that  the  defendant  did  not,  &c. 

A  rule  having  been  obtained  to  show  cause  why  the  judgment  should 
not  be  arrested,  on  the  ground  that  there  was  no  consideration  for  the 
defendant's  promise, 

Ershine  and  Wood  now  showed  cause.  This  was  a  bargain  and  sale 
on  condition ;  and  though  the  plaintiff  might  have  rescinded  the  con- 
tract before  four  o'clock,  yet,  not  having  done  so,  the  condition  was 
complied  with,  and  both  parties  were  bound  by  the  agreement.  The 
declaration  considered  this  as  a  complete  bargain  and  sale ;  for  the 
breach  of  the  agreement  is  for  not  delivering  the  tobacco,  and  not  for 
not  selling  it. 

Lord  Kenton,  Ch.  J.  (stopping  Bearcroft,  who  was  to  have  argued 
in  support  of  the  rule)  :  Nothing  can  be  clearer  than  that,  at  the  time 
of  entering  into  this  contract  the  engagement  was  all  on  one  side  ;  the 
other  party  was  not  bound  ;  it  was  therefore  nudum  pactum. 

Bullek,  J.  It  is  impossible  to  support  this  declaration  in  any  point 
of  view.  In  order  to  sustain  a  promise,  there  must  be  either  a  damage 
to  the  plaintiff,  or  an  advantage  to  the  defendant :  but  here  was  neither 
when  the  contract  was  first  made.  Then,  as  to  the  subsequent  time, 
the  promise  can  only  be  supported  on  the  ground  of  a  new  contract 
made  at  four  o'clock ;  but  there  is  no  pretence  for  that.  It  has  been 
argued  that  this  must  be  taken  to  be  a  complete  sale  from  the  time 
when  the  condition  was  complied  with  ;  but  it  was  not  complied  with, 
for  it  is  not  stated  that  the  defendant  did  agree  at  four  o'clock  to  the 
terms  of  the  sale  ;  or  even  that  the  goods  were  kept  till  that  time. 

Gkose,  J.  The  agreement  was  not  binding  on  the  plaintiff  before 
four  o'clock ;  and  it  is  not  stated  that  the  parties  came  to  any  subse- 
quent agreement ;  there  is,  therefore,  no  consideration  for  the  promise. 

Rule  absolute. x 

1  This  judgment  was  affirmed  in  the  Exchequer  Chamber ;  M.  32  G.  3. 
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ADAMS   AND   OTHEES   v.   LINDSELL  AND   ANOTHER. 

In  the  King's  Bench,  June  5,  1818. 

[Reported  in  1  Barnewall  $•  Alderson,  681.] 

Action  for  non-delivery  of  wool  according  to  agreement.  At  the 
trial  at  the  last  Lent  Assizes  for  the  county  of  Worcester,  before  Bur- 
rough,  J.,  it  appeared  that  the  defendants,  who  were  dealers  in  wool  at 
St.  Ives,  in  the  county  of  Huntingdon,  had,  on  Tuesday,  the  2d  of 
September,  1817,  written  the  following  letter  to  the  plaintiffs,  who  were 
woollen  manufacturers  residing  in  Bromsgrove,  Worcestershire:  "We 
now  offer  you  eight  hundred  tods  of  wether  fleeces,  of  a  good  fair 
quality  of  our  country  wool,  at  35s.  6d.  per  tod,  to  be  delivered  at 
Leicester,  and  to  be  paid  for  by  two  months'  bill  in  two  months,  and 
to  be  weighed  up  by  your  agent  within  fourteen  days,  receiving  your  an- 
swer in  course  of  post." 

This  letter  was  misdirected  by  the  defendants  to  Bromsgrove,  Leicester- 
shire, in  consequence  of  which  it  was  not  received  by  the  plaintiffs  in 
Worcestershire  till  7  p.  m.  on  Friday,  September  5th.  On  that  evening 
the  plaintiffs  wrote  an  answer,  agreeing  to  accept  the  wool  on  the  terms 
proposed.  The  course  of  the  post  between  St.  Ives  and  Bromsgrove 
is  through  London,  and  consequently  this  answer  was  not  received  by 
the  defendants  till  Tuesdaj',  September  9th.  On  the  Monday,  Sep- 
tember 8th,  the  defendants,  not  having,  as  they  expected,  received  an 
answer  on  Sunday,  September  7th  (which,  in  case  their  letter  had  not 
been  misdirected,  would  have  been  in  the  usual  course  of  the  post) , 
sold  the  wool  in  question  to  another  person.  Under  these  circum- 
stances, the  learned  Judge  held  that,  the  delay  having  been  occasioned 
by  the  neglect  of  the  defendants,  the  jury  must  take  it  that  the  answer 
did  come  back  in  due  course  of  post ;  and  that  then  the  defendants 
were  liable  for  the  loss  that  had  been  sustained  :  and  the  plaintiffs  ac- 
cordingly recovered  a  verdict. 

Jervis  having  in  Easter  Term  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  there  was  no  binding  contract  between  the  parties, 

Dauncey,  Puller,  and  Richardson  showed  cause.  They  contended 
that,  at  the  moment  of  the  acceptance  of  the  offer  of  the  defendants 
by  the  plaintiffs,  the  former  became  bound.  And  that  was  on  Friday 
evening,  when  there  had  been  no  change  of  circumstances.  They  were 
then  stopped  by  the  Court,  who  called  upon 

Jervis  and  Campbell  in  support  of  the  rule.  They  relied  on  Payne 
v.  Cave,  and  more  particularly  on  Cooke  v.  Oxley.  In  that  case, 
Oxley,  who  had  proposed  to  sell  goods  to  Cooke,  and  given  him  a  cer- 
tain time,  at  his  request,  to  determine  whether  he  would  buy  them  or 
not,  was  held  not  liable  to  the  performance  of  the  contract,  even  though 
Cooke,  within  the  specified  time,  had  determined  to  buy  them,  and 


CHAP.   I.]  KOUTLEDGB  V.   GKANT.  5 

given  Oxley  notice  to  that  effect.  So  here  the  defendants  who  have 
proposed  by  letter  to  sell  this  wool,  are  not  to  be  held  liable,  even 
though  it  be  now  admitted  that  the  answer  did  come  back  in  due  course 
of  post.  Till  the  plaintiffs'  answer  was  actually  received,  there  could 
be  no  binding  contract  between  the  parties  ;  and  before  then  the  defend- 
ants had  retracted  their  offer  by  selling  the  wool  to  other  persons.  But 
The  Court  said,  that  if  that  were  so,  no  contract  could  ever  be  com- 
pleted by  the  post.  For  if  the  defendants  were  not  bound  by  their 
offer  when  accepted  by  the  plaintiffs  till  the  answer  was  received,  then 
the  plaintiffs  ought  not  to  be  bound  till  after  they  had  received  the  noti- 
fication that  the  defendants  had  received  their  answer  and  assented  to 
it.  And  so  it  might  go  on  ad  infinitum.  The  defendants  must  be  con- 
sidered in  law  as  making,  during  every  instant  of  the  time  their  letter 
was  travelling,  the  same  identical  offer  to  the  plaintiffs ;  and  then  the 
contract  is  completed  by  the  acceptance  of  it  by  the  latter.  Then  as 
to  the  delay  in  notifying  the  acceptance,  that  arises  entirety  from  the 
mistake  of  the  defendants,  and  it  therefore  must  be  taken  as  against 
them  that  the  plaintiffs'  answer  was  received  in  course  of  post. 

Rule  discharged. 


EOUTLEDGE  v.  GRANT,  i 
In  the  Common  Pleas,  May  13,  1828. 

[Reported  in  4  Bingham,  653.] 

Assumpsit.  The  declaration  stated  (first  count)  that  the  plaintiff 
was  possessed  of  a  term  in  a  dwelling-house,  to  expire  25th  December, 
1856  ;  and  that  defendant  agreed,  on  the  29th  April,  1825,  upon  receiv- 
ing a  lease  for  twenty-one  years,  at  2501.  a  year  rent,  with  the  option  of 
having  the  time  extended  to  thirty-one  years  on  giving  six  months' 
notice,  and  upon  having  possession  on  the  25th  July  then  next,  to  pay 
plaintiff  2,750?.,  and  take  the  fixtures  at  a  valuation. 

Averment  of  plaintiff's  readiness  to  grant  the  lease.  Breach  ;  refusal 
to  accept  it,  and  to  take  the  fixtures  at  a  valuation ;  and  non-payment 
of  the  2,750Z. 

The  second  count  alleged  the  plaintiff  to  be  entitled  to  a  certain 
term,  to  wit,  a  term  of  thirt}r-two  years,  in  the  dwelling-house,  under  a 
certain  contract  between  the  plaintiff  and  Anthony  Hermon,  who  was 
authorized  in  that  behalf ;  and  then  stated  the  agreement  with  the  de- 
fendant, and  the  breach,  as  before. 

The  third  count  alleged  plaintiff  to  be  possessed  for  the  residue  of  a 
certain  term,  to  expire  25th  December,  1856  ;  and  the  agreement,  ten- 
der of  lease  to  defendant,  and  breach,  as  before. 

At  the  trial  before  Best,  C.  J.,  London  Sittings  after  Michaelmas 
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term,  it  appeared  that  on  the  18th  March,  1825,  the  plaintiff  received  a 
note  from  the  defendant  touching  the  premises  in  these  terms :  — 

MK.    GRANT'S   PROPOSAL. 

To  pay  a  premium  of  2,75(M.,  upon  receiving  a  lease  for  twenty-one  years, 
with  the  option  (upon  giving  six  months'  previous  notice  to  the  landlord  or  his 
agent)  of  having  the  time  extended  to  thirty -one  years,  paying  the  same  yearly 
rent  as  before,  for  such  extended  term  of  ten  years  beyond  twenty-one  years.  — 
Rent,  250J. 

Mr.  Grant  to  pay  for  the  fixtures  at  a  valuation,  possession  to  be  given  on 
or  before  25th  July  next,  to  which  time  all  taxes  and  outgoings  are  to  be  dis- 
charged by  Mr.  Routledge;  and  a  definitive  answer  to  be  given  within  six 
weeks  from  the  18th  March,  1825. 

The  plaintiff,  who  at  this  time  had  only  a  term  of  twelve  years  in  the 
premises,  had  to  apply  to  his  landlord  for  a  new  lease  before  he  was  in 
a  condition  to  accept  the  defendant's  offer.  The  plaintiff,  having  come 
to  an  understanding  with  his  landlord,  wrote  the  following  note  to  the 
defendant :  — 

Mr.  Routledge  begs  to  say  that  he  accepts  Mr.  Grant's  offer  for  his  house, 
No.  59  St.  James's  Street,  and  that  he  will  give  Mr.  Grant  possession  on  the 
1st  of  August  next. 

St.  James's  Street,  6th  April,  1825. 

Mr.  R.  will  esteem  it  a  particular  favor  if  Mr.  Grant  will  not,  for  the  present, 
name  the  subject  to  any  one. 

The  defendant  returned  the  following  answer :  — 

7th  April,  1825. 
Sir,  — I  received  your  note  last  night,  and  hasten  to  acquaint  you,  that,  hav- 
ing considered  as  confidential  the  negotiation  respecting  your  house,  I  had 
mentioned  it  to  no  one;  but  upon  consulting  with  a  friend  this  morning,  in 
whose  opinion  I  have  more  confidence  than  my  own,  I  am  advised,  for  some 
reasons  which  had  not  occurred  to  myself,  not  to  think  of  taking  a  house  in 
St.  James's  Street  for  a  dwelling-house.  May  I  therefore  request  you  to  per- 
mit me  to  withdraw  the  proposal  I  made  to  you  about  it?  I  am  in  hopes  you 
will  make  no  hesitation  to  do  this,  when  you  consider  the  spirit  of  candor  and 
openness  in  which  it  was  made  to  you.  But  should  it  be  otherwise,  as  I  am 
the  last  that  would  willingly  act  with  inconsistency,  I  will  willingly  refer  the 
question  to  friends  for  decision,  and  abide  by  their  opinion  of  the  case. 

I  have  the  honor  to  be,  &c,  Alex.  Grant. 

Me.  Thomas  Routledge. 

To  this  the  plaintiff  replied  as  follows  :  — 

8th  April,  1825. 
Sir,  —  In  answer  to  your  letter  of  yesterday,  I  beg  to  state,  that,  relying 
upon  your  performing  the  agreement  for  the  purchase  of  my  house  in  St. 
James's  Street,  I  have  taken  another  house,  and  made  arrangements  which  I 
cannot,  without  great  loss,  relinquish.  I  hope,  therefore,  that  you  will  not 
wish  me  to  withdraw  it.  I  am,  &c, 

Thos.  Routledge. 
Alexander  Gkant,  Esquire. 
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The  defendant  rejoined  :  — 

9th  April,  1826. 
Sir, — Your  note  of  yesterday  surprised  me,  being  altogether  at  variance 
with  your  conversation  with  me  two  or  three  hours  previous  to  your  note,  dated 
on  the  evening  of  6th,  in  which,  you  must  recollect,  you  one  moment  declared 
yourself  off;  and,  finally,  you  went  away  to  have  the  opinion  of  Mrs.  Routledge 
about  the  answer  you  were  to  send  me.  How  therefore  you  can,  under  such 
circumstances,  suffer  loss  and  inconvenience  from  my  declining  to  proceed  fur- 
ther in  the  treaty,  I  am  at  a  loss  to  imagine;  and  I  was  in  hopes  you  would 
have  been  satisfied  with  what  I  had  stated  in  reply  to  your  first  note,  to  have 
had  the  liberality  of  letting  the  matter  drop.  But  if  that  should  not  be  your 
intention,  I  have  only  to  add  that  you  may  proceed  with  your  claim  for  "  loss 
and  inconvenience,"  as  you  may  think  most  advisable. 

I  am,  &c,  Alex.  Grant. 

Me.  Thomas  Routledge. 

The  plaintiff,  after  this,  surrendered  the  existing  lease  to  his  land- 
lord, and  obtained  from  him  a  new  one,  dated  21st  April,  1825,  from 
the  25th  December,  1824,  for  thirty-two  years,  for  the  same  clear  yearly 
rent  of  250/.,  payable  quarterly;  in  which  the  covenants  on  the  part 
of  the  lessee  were  similar  to  those  in  the  former ;  and  then  wrote  the 
defendant  the  following  letter :  — 

Sir,  —  Upon  referring  to  my  letter  to  you  of  the  6th  inst.,  accepting  your 
offer  for  my  house,  No.  59  St.  James's  Street,  I  perceive  that  I,  by  mistake, 
stated  that  I  would  give  possession  on  the  first  day  of  August  next.  By  your 
offer,  you  state  that  possession  is  to  be  given  on  or  before  the  25th  July  next; 
and  I  inform  you  that  I  am  ready  to  give  you  possession,  according  to  your 
proposal.  I  am,  &c,  Thos.  Routledge. 

29th  April,  1825. 

This  letter,  on  the  day  it  was  dated,  was  delivered  at  the  defendant's 
house  ;  and  the  keys,  and  a  lease  of  the  premises  in  question,  according 
to  the  agreement,  were  tendered  to  him  before  the  25th  July,  but  re- 
jected. 

The  six,  weeks,  from  the  18th  March,  1825,  within  which,  by  the 
defendant's  proposal,  a  definitive  answer  was  to  be  given,  expired  on 
the  1st  May,  1825. 

Upon  these  facts  it  was  objected,  first,  that  the  plaintiff  being  al- 
lowed six  weeks  to  accept  or  reject  the  defendant's  offer,  the  defendant 
was  entitled  also,  until  it  was  accepted,  to  retract  it,  at  any  period  before 
the  expiration  of  the  six  weeks  ;  that  there  was  no  acceptance  of  the 
terms  proposed  till  the  29th  of  April,  which  came  too  late,  the  defend- 
ant having  retracted  his  proposal  on  the  9th.  Secondly,  that  the  plain- 
tiff had  not,  before  the  defendant  withdrew  his  proposal,  any  such 
interest  in  the  premises  as  he  was  alleged  to  have  in  the  declaration,  or 
as  would  have  enabled  him  to  accede  to  that  proposal.  The  plaintiff 
was  thereupon  nonsuited,  with  leave  to  move  the  Court  to  set  the  non- 
suit aside. 

Taddy,  Serjt. ,  accordingly  obtained  a  rule  nisi  to  set  aside  this  non- 
suit, and 
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Wilde,  Serjt.,  showed  cause.  There  was  no  valid  contract  binding 
on  both  parties.  By  the  terms  of  the  defendant's  proposal,  the  plain- 
tiff had  six  weeks  to  accept  or  reject  it,  and  the  parties  would  not  have 
been  on  an  equal  footing  if  the  defendant  had  not  the  privilege  of  with- 
drawing his  proposal  during  the  same  period  ;  having  finally  withdrawn 
it  on  the  9th  of  April,  the  plaintiff's  acceptance  on  the  29th  came  too 
late,  the  acceptance  on  the  6th  being  out  of  the  question,  as  not  acced- 
ing to  the  terms  offered  by  the  defendant.  Kennedy  v.  Lee,1  has  de- 
cided that  an  acceptance  varying  in  any  degree  from  the  terms  of  an 
offer  is,  in  effect,  no  acceptance  ;  and  Adams  v.  Lindsell  confirms  the 
principle  established  in  Cooke  v.  Oxley,  that  a  party  who  allows  time 
for  the  acceptance  of  an  offer  may  retract  before  it  is  accepted.  But 
the  plaintiff,  at  the  time  of  the  defendant's  offer,  and  up  to  the  period 
of  his  withdrawing  it,  had  no  such  interest  in  the  premises  as  that 
stated  in  the  declaration,  nor  even  such  as  could  have  enabled  him  to 
meet  the  proposal ;  he  had  only  a  term  of  twelve  years  when  he  agreed 
to  grant  thirty-one.  On  the  ground  of  variance,  therefore,  the  nonsuit 
cannot  be  impeached. 

Taddy  and  Jones,  Serjts.,  in  support  of  the  rule.  The  defendant's 
offer  was  made  on  good  consideration  ;  namely,  that  the  plaintiff  should 
procure  him  a  term  of  thirty-one  years  in  the  premises  :  and  a  party  can- 
not retract,  during  the  time  which  he  allows  for  deliberation,  an  offer 
made  on  good  consideration.  Cooke  v.  Oxley  was  determined  on  the 
ground  that  the  bargain  was  nudum  pactum,  and  therefore  without  con- 
sideration. Lord  Kenyon  said,  "At  the  time  of  entering  into  the 
contract,  the  engagement  was  all  on  one  side  ;  the  other  party  was  not 
bound;  it  was,  therefore,  nudum  pactum."  And  Buller,  J.,  put  it  on 
the  ground  that  it  ought  to  have  been  stated  that  the  defendant  (who 
was  allowed  till  four  o'clock  to  consider  whether  or  not  he  would  buy 
goods  on  the  terms  offered)  "  did  agree  at  four  o'clock  to  the  terms  of 
the  sale  :  "  from  which  it  may  be  inferred  that,  if  such  a  statement  had 
been  made  in  the  declaration  and  proved,  the  defendant  would  have 
been  liable  for  refusing  to  perform  his  contract.  In  the  present  case 
there  is  a  sufficient  consideration,  and  a  sufficient  averment  and  proof 
of  the  plaintiff's  agreeing  to  the  terms  of  the  contract  before  the  expi- 
ration of  the  time  limited.  In  Adams  v.  Lindsell,  the  defendants  were 
held  to  be  bound  by  an  offer  to  sell  upon  receiving  an  answer  in  course 
of  post,  although,  by  accident,  the  answer  did  not  arrive  till  two  days 
after  the  next  post,  and  the  defendants  had,  in  the  mean  time,  sold  the 
goods  to  a  third  person. 

With  respect  to  the  alleged  variance,  — it  is  sufficient  that  the  plain- 
tiff had  a  term  at  his  disposal ;  the  time  when  it  was  to  expire  was 
immaterial,  and  the  allegation  that  it  was  to  expire  in  1856  may  be 
rejected  as  surplusage.2  .  .  . 

'  3  Meriv.  454. 

2  The  learned  counsel  here  stated  the  case  of  Carvick  v.  Blagrare,  1  Br.  &  Bing< 
530,  4  B.  Moore,  303.  —  Ed. 
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It  is  sufficient  if  the  party  has,  at  the  time  of  the  completion  of  the 
contract,  that  which  he  proposes  to  sell.  And  on  the  29th  of  April, 
before  which  time  there  was  no  complete  contract  in  the  present  case, 
the  plaintiff  was  in  possession  of  the  term  he  agreed  to  dispose  of. 

Best,  C.  J.  The  nonsuit  was  right  on  both  grounds.  I  put  it  on 
the  same  footing  as  I  did  at  Nisi  Prius.  Here  is  a  proposal  by  the 
defendant  to  take  property  on  certain  terms ;  namely,  that  he  should 
be  let  into  possession  in  July.  In  that  proposal  he  gives  the  plaintiff 
six  weeks  to  consider ;  but  if  six  weeks  are  given  on  one  side  to  accept 
an  offer,  the  other  has  six  weeks  to  put  an  end  to  it.  One  party  can- 
not be  bound  without  the  other.  This  was  expressly  decided  in  Cooke 
v.  Oxley,  where  the  defendant  proposed  to  sell,  at  a  certain  price, 
tobacco  to  the  plaintiff,  who  desired  to  have  till  four  in  the  afternoon  of 
that  day  to  agree  to  or  dissent  from  the  proposal ;  with  which  terms  the 
defendant  complied ;  and  the  plaintiff  having  afterwards  sued  him  for 
non-delivery  of  the  tobacco,  Lord  Kenyon  put  it  on  the  true  ground,  by 
saying,  ' '  At  the  time  of  entering  into  this  contract  the  engagement 
was  all  on  one  side  ;  the  other  party  was  not  bound."  Buller,  J. ,  said, 
' '  It  has  been  argued  that  this  must  be  taken  to  be  a  complete  sale  from 
the  time  the  condition  was  complied  with  :  but  it  was  not  complied  with  ; 
for  it  is  not  stated  that  the  defendant  did  agree  at  four  o'clock  to  the 
terms  of  the  sale  ;  or  even  that  the  goods  were  kept  till  that  time."  I 
put  the  present  case  on  the  same  ground.  At  the  time  of  entering  into 
this  contract  the  engagement  was  all  on  one  side.  In  Payne  v.  Cave 
it  was  holden  that  the  defendant,  who  had  bid  at  an  auction,  might 
retract  his  bidding  any  time  before  the  hammer  was  down ;  and  the 
Court  said,  "  The  auctioneer  is  the  agent  of  the  vendor,  and  the  assent 
of  both  parties  is  necessary  to  make  the  contract  binding  ;  that  is  sig- 
nified on  the  part  of  the  seller  by  knocking  down  the  hammer,  which 
was  not  done  here  till  the  defendant  had  retracted.  An  auction  is  not 
unaptly  called  locus  pcenitentice.  Every  bidding  is  nothing  more  than 
an  offer  on  one  side,  which  is  not  binding  on  either  side  till  it  is  assented 
to.  But,  according  to  what  is  now  contended  for,  one  party  would  be 
bound  by  the  offer,  and  the  other  not,  which  can  never  be  allowed." 

These  cases  have  established  the  principle  on  which  I  decide  ;  namely, 
that,  till  both  parties  are  agreed,  either  has  a  right  to  be  off.  The  case 
of  Adams  v.  Lindsell  is  supposed  to  break  in  on  them ;  but  I  think  it 
does  not,  because  the  Court  put  it  on  the  circumstance  that  the  offer 
was  made  by  the  post,  and  say,  "  If  the  defendants  were  not  bound  by 
their  offer  when  accepted  by  the  plaintiffs,  till  the  answer  was  received, 
then  the  plaintiffs  ought  not  to  be  bound  till  after  they  had  received 
the  notification  that  the  defendants  had  received  their  answer  and 
assented  to  it.  And  so  it  might  go  on  ad  infinitum.  The  defendants 
must  be  considered  in  law  as  making,  during  every  instant  of  the  time 
their  letter  was  travelling,  the  same  identical  offer  to  the  plaintiffs  ;  and 
then  the  contract  is  completed  by  the  acceptance  of  it  by  the  latter." 
If  they  are  to  be  considered  as  making  the  offer  till  it  is  accepted,  the 
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other  may  say,  "  make  no  further  offer,  because  I  shall  not  accept  it ; " 
and  to  place  them  on  an  equal  footing,  the  party  who  offers  should 
have  the  power  of  retracting  as  well  as  the  other  of  rejecting ;  there- 
fore I  cannot  bring  myself  to  admit  that  a  man  is  bound  when  he  says, 
"I  will  sell  you  goods  upon  certain  terms,  receiving  your  answer  in 
course  of  post."  However,  it  is  not  necessary  to  touch  that  decision, 
for  the  reasoning  of  the  Court  coincides  with  the  principle  on  which  we 
now  determine.  As  the  defendant  repudiated  the  contract  on  the  9th 
of  April,  before  the  expiration  of  the  six  weeks,  he  had  a  right  to  say 
that  the  plaintiff  should  not  enforce  it  afterwards. 

But  upon  the  question  of  variance,  we  are  all  of  opinion  that  none  of 
the  counts  apply.  It  is  not  necessary,  perhaps,  that  the  termini  of 
the  plaintiff's  lease  should  be  set  out  with  precision ;  but  the  variance 
is  fatal  if  the  plaintiff  has  not,  at  least,  au  interest  which  will  enable 
him  to  perform  his  contract.  The  variance  is  not  in  words,  but  in  sub- 
stance. The  plaintiff  had  no  such  term  as  that  stated  in  the  first  and 
third  counts.  In  the  second,  he  states  he  had  a  contract  for  a  lease  ;  — 
such  a  contract,  to  be  valid,  must  be  in  writing,  and  he  cannot  be  said 
to  have  had  it  unless  he  had  it  in  writing.  But  there  was  no  evidence 
of  anj'  such  contract ;  and,  therefore,  upon  both  grounds,  the  rule  must 
be  discharged. 

Bubrough,  J.,  coincided  in  discharging  the  rule  on  the  ground  of 
variance. 

Gaselee,  J.  If  this  case  had  rested  on  the  first  point,  I  should 
have  wished  for  time  to  consider  it ;  but  on  the  ground  of  variance,  I 
have  no  doubt  that  this  rule  must  be  Discharged. 


HEAD   v.   DIGGON. 
In  the  King's  Bench,  Mich.  Tekm,  1828. 

[Reported  in  3  Manning  $•  Ryland,  97.] 

Assumpsit.  The  declaration  stated,  that  plaintiff  bargained  for,  and 
bought  from  defendant,  certain  large  quantities  of  wool,  to  wit,  at  and 
for  a  certain  rate  or  price,  to  wit,  at  or  for  the  rate  or  price  of  9/.  10s. 
for  each  and  every  pack  thereof;  and  thereupon,  in  consideration  of 
the  premises  and  that  plaintiff  had  undertaken  to  accept  and  pay  for 
said  wool  at  and  for,  &c,  defendant  undertook  that  he  would,  within  a 
reasonable  time,  deliver  said  wool.  Averment,  that  a  reasonable  time 
had  elapsed,  and  that  plaintiff  had  always  been  ready  and  willing  to 
receive  and  pay  ;  whereof  defendant  had  notice  :  Yet  defendant  did  not 
deliver  within  such  reasonable  time,  or  at  any  time.  Whereby  plain- 
tiff lost  great  gains  and  profits.  Second  count,  stating  the  considera- 
tion to  be,  that  plaintiff  would  buy,  receive  and  pay,  and  alleging  a 
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promise  to  sell  and  deliver,  and  a  readiness  to  buy,  accept,  and  pay. 
Third  count,  laying  the  promise  to  deliver  on  request.  At  the  trial 
before  Holroyd,  J.,  at  the  last  Assizes  for  the  county  of  Suffolk,  the 
following  facts  appeared.  The  plaintiff  is  a  wool-factor  in  Bury  St. 
Edmund's,  the  defendant  is  a  fellmonger  at  Thetford.  On  Thursday, 
the  17th  of  April,  1828,  the  plaintiff  went  to  the  defendant's  house  at 
Thetford  to  treat  for  the  purchase  of  wool.  After  some  discussion 
about  the  price,  the  plaintiff  requested  of  the  defendant  time  to  con- 
sider of  his  terms.  The  defendant  said  he  would  give  him  a  week. 
The  plaintiff  replied  that  three  or  four  clays  would  be  enough.  The 
defendant  then  wrote  the  following  paper :  — 

Thetford,  April  17, 1828. 
Offered  Mr.  Head,  of  Bury,  the  under  wool,  with  three  days'  grace  from  the 
above  date :  — 

40  Sussex  head  and  lamb,  y 
10  Head  ditto,  [■  £9  10s. 

17  Broad  head,  ) 

As  per  sample ;  delivered  in  good  condition. 

Fbas.  Diggon. 

On  the  following  Monday  the  plaintiff  went  to  the  defendant  to 
accept  the  wool,  and  to  make  arrangements  for  the  delivery.  The 
defendant  said,  that  as  the  plaintiff  had  not  seen  him  or  written  him  on 
Sunday,  he  had  given  a  price  to  one  Fyson.  The  plaintiff  said  that 
Sunday  was  not  a  day  of  business.  The  defendant  persisted  in  refus- 
ing to  deliver  the  wool.  Upon  this  evidence  the  learned  Judge  was  of 
opinion  that  the  plaintiff  had  failed  in  proving  a  contract  binding  on 
both  parties,  and  on  the  authority  of  Cooke  v.  Oxley  directed  a  non- 
suit, which 

Storks,  Serjt.,  now  moved  to  set  aside.  It  is  true  that,  up  to  a  cer- 
tain period,  one  party  was  at  liberty ;  but  in  Adams  v.  Lindsell  the 
defendant  offered  to  sell  certain  goods  to  the  plaintiff,  receiving  an 
answer  by  return  of  post.  The  letter  being  misdirected,  the  answer, 
signifying  the  acceptance  of  the  offer,  arrived  two  days  later  than  it 
ought  to  have  done.  The  defendant  had  on  the  preceding  daj-  sold  the 
goods  to  a  third  person.  The  Court  held  that  this  was  a  binding  con- 
tract, and  that  an  action  lay  for  non-deli verjr  of  the  goods.  Cooke  v. 
Oxley,  upon  which  the  other  side  relies,  was  cited  in  Adams  v.  Lindsell, 
and  may  be  considered  as  overruled  by  the  latter  decision.  [Lord  Ten- 
terden,  C.  J.  Must  both  parties  be  bound,  or  is  it  sufficient  if  one  only 
is  bound  ?  You  contend  that  the  buyer  was  to  be  free  during  the  three 
days,  and  that  the  seller  was  to  be  bound.  The  declaration  treats  it  as 
a  complete  contract,  an  absolute  and  unconditional  bargain.  Those 
counts  are  not  proved.  Whether  a  declaration  could  be  framed  to 
meet  the  facts,  we  are  not  called  upon  to  decide.]  The  declaration 
applies  to  the  contract  at  the  period  when,  by  the  plaintiff's  acceptance, 
it  became  complete. 
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Lord  Tenterden,  C.  J.  If  the  contract  is  to  be  taken  as  made  only 
at  the  time  when  the  plaintiff  signified  his  acceptance  of  the  offer,  it  is 
disproved  by  the  circumstance  that  the  defendant  did  not  then  agree. 

Bayley,  J.  I  am  of  the  same  opinion ;  and  in  Routledge  v.  Grant 
it  was  held  by  the  Court  of  Common  Pleas,  that  unless  both  parties  are 
bound,  neither  is  bound.  Rule  refused. 


MARY  ANN  WILLIAMS  v.  WILLIAM   CARWARDINE. 
In  the  King's  Bench,  April  18,  1833. 

[RepoHed  in  i  Barnewall  §•  Adolphus,  621.] 

Assumpsit  to  recover  20?. ,  which  the  defendant  promised  to  pay  to 
any  person  who  should  give  such  information  as  might  lead  to  the  dis- 
covery of  the  murder  of  Walter  Carwardine.  Plea,  general  issue.  At 
the  trial  before  Park,  J.,  at  the  last  Spring  Assizes  for  the  county  of 
Hereford,  the  following  appeared  to  be  the  facts  of  the  case :  One 
Walter  Carwardine,  the  brother  of  the  defendant,  was  seen  on  the 
evening  of  the  24th  of  March,  1831,  at  a  public  house  at  Hereford,  and 
was  not  heard  of  again  till  his  body  was  found  on  the  12th  of  April  in 
the  river  Wye,  about  two  miles  from  the  city.  An  inquest  was  held 
on  the  body  on  the  13th  of  April  and  the  following  days  till  the  19th  ; 
and  it  appearing  that  the  plaintiff  was  at  a  house  with  the  deceased  on 
the  night  he  was  supposed  to  have  been  murdered,  she  was  examined 
before  the  magistrates,  but  did  not  then  give  any  information  which 
led  to  the  apprehension  of  the  real  offender.  On  the  25th  of  April  the 
defendant  caused  a  handbill  to  be  published,  stating  that  whoever 
would  give  such  information  as  should  lead  to  a  discover}'  of  the  mur- 
der of  Walter  Carwardine,  should,  on  conviction,  receive  a  reward  of 
201.  ;  and  any  person  concerned  therein,  or  priv}-  thereto  (except  the 
party  who  actually  committed  the  offence) ,  should  be  entitled  to  such 
reward,  and  every  exertion  used  to  procure  a  pardon  ;  and  it  then 
added,  that  information  was  to  be  given,  and  application  for  the  above 
reward  was  to  be  made,  to  William  Carwardine,  Holmer,  near  Hereford. 
Two  persons  were  tried  for  the  murder  at  the  Summer  Assizes,"  1831, 
but  acquitted.  Soon  after  this,  the  plaintiff  was  severely  beaten  and 
bruised  by  one  Williams;  and  on  the  23d  of  August,  1831,  believing 
she  had  not  long  to  live,  and  to  ease  her  conscience,  she  made  a  volun- 
tary statement,  containing  information  which  led  to  the  subsequent 
conviction  of  Williams.  Upon  this  evidence  it  was  contended,  that  as 
the  plaintiff  was  not  induced  by  the  reward  promised  b}^  the  defendant 
to  give  evidence,  the  law  would  not  imply  a  contract  by  the  defendant 
to  pay  her  the  201.  The  learned  Judge  was  of  opinion,  that  the  plain- 
tiff, having  given  the  information  which  led  to  the  conviction  of  the 
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murderer,  had  performed  the  condition  on  which  the  201.  was  to  become 
payable,  and  was  therefore  entitled  to  recover  it ;  and  he  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  but  desired  them  to  find  specially 
whether  she  was  induced  to  give  the  information  by  the  offer  of  the 
promised  reward.  The  jury  found  that  she  was  not  induced  by  the  offer 
of  the  reward,  but  by  other  motives. 

Curwood  now  moved  for  a  new  trial.  There  was  no  promise  to  pay 
the  plaintiff  the  sum  of  20Z.  That  promise  could  only  be  enforced  in 
favor  of  persons  who  should  have  been  induced  to  make  disclosures  by 
the  promise  of  reward.  Here  the  jury  have  found  that  the  plaintiff 
was  induced  by  other  motives  to  give  the  information.  They  have, 
therefore,  negatived  any  contract  on  the  part  of  the  defendant  with  the 
plaintiff. 

Denman,  C.  J.  The  plaintiff,  by  having  given  information  which  led 
to  the  conviction  of  the  murderer  of  "Walter  Carwardine,  has  brought 
herself  within  the  terms  of  the  advertisement,  and  therefore  is  entitled 
to  recover. 

Littledale,  J.  The  advertisement  amounts  to  a  general  promise 
to  give  a  sum  of  money  to  any  person  who  shall  give  information  which 
might  lead  to  the  discovery  of  the  offender.  The  plaintiff  gave  that 
information. 

Paeke,  J.  There  was  a  contract  with  any  person  who  performed  the 
condition  mentioned  in  the  advertisement. 

Patteson,  J.  I  am  of  the  same  opinion.  We  cannot  go  into  the 
plaintiff's  motives.  Rule  refused. 


HYDE  v.  WRENCH.  ' 

In  Chancery,  December  8,  1840. 
[Reported  in  3  Beavan,  334.] 

This  case  came  on  upon  general  demurrer  to  a  bill  for  specific  per- 
formance, which  stated  to  the  effect  following :  — 

The  defendant,  being  desirous  of  disposing  of  an  estate,  offered,  by 
his  agent,  to  sell  it  to  the  plaintiff  for  1,200£.,  which  the  plaintiff,  by  his 
agent,  declined  ;  and  on  the  6th  of  June  the  defendant  wrote  to  his 
agent  as  follows :  "I  have  to  notice  the  refusal  of  your  friend  to  give 
me  1,200Z.  for  my  farm  ;  I  will  only  make  one  more  offer,  which  I  shall 
not  alter  from;  that  is,  1,000Z.  lodged  in  the  bank  until  Michaelmas, 
when  title  shall  be  made  clear  of  expenses,  land  tax,  &c.  I  expect  a 
reply  by  return,  as  I  have  another  application.''  This  letter  was  for- 
warded to  the  plaintiff's  agent,  who  immediately  called  on  the  defend- 
ant ;  and,  previously  to  accepting  the  offer,  offered  to  give  the  defendant 
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950/.  for  the  purchase  of  the  farm,  but  the  defendant  wished  to  have  a 
few  days  to  consider. 

On  the  11th  of  June,  the  defendant  wrote  to  the  plaintiff's  agent  as 
follows  :  "I  have  written  to  my  tenant  for  an  answer  to  certain  inquiries, 
and,  the  instant  I  receive  his  reply,  will  communicate  with  you,  and 
endeavor  to  conclude  the  prospective  purchase  of  my  farm.  I  assure 
you  I  am  not  treating  with  any  other  person  about  said  purchase." 

The  defendant  afterwards  promised  he  would  give  an  answer  about 
accepting  the  950/.  for  the  purchase  on  the  26th  of  June  ;  and  on  the 
27th  he  wrote  to  the  plaintiff's  agent,  stating  he  was  sorry  he  could  not 
feel  disposed  to  accept  his  offer  for  his  farm  at  Luddenham  at  present. 

This  letter  being  received  on  the  29th  of  June,  the  plaintiff's  agent 
on  that  day  wrote  to  the  defendant  as  follows  :  "I  beg  to  acknowledge 
the  receipt  of  your  letter  of  the  27th  instant,  informing  me  that  you 
are  not  disposed  to  accept  the  sum  of  950/.  for  jour  farm  at  Luddenham. 
This  being  the  case,  I  at  once  agree  to  the  terms  on  which  you  offered 
the  farm;  viz.,  1,000/.  through  your  tenant,  Mr.  Kent,  by  your  letter 
of  the  6th  instant.  I  shall  be  obliged  by  your  instructing  your  solicitor 
to  communicate  with  me  without  delay,  as  to  the  title,  for  the  reason 
which  I  mentioned  to  jTou." 

The  bill  stated,  that  the  defendant  "  returned  a  verbal  answer  to  the 
last-mentioned  letter,  to  the  effect  he  would  see  his  solicitor  thereon  ;  " 
and  it  charged  that  the  defendant's  offer  for  sale  had  not  been  with- 
drawn previous  to  its  acceptance. 

To  this  bill,  filed  by  the  alleged  purchaser  for  a  specific  performance, 
the  defendant  filed  a  general  demurrer. 

Mr.  Kindersley  and  Mr.  Keeae,  in  support  of  the  demurrer.  To  con- 
stitute a  valid  agreement  there  must  be  a  simple  acceptance  of  the 
terms  proposed.  Holland  v.  Eyre.1  The  plaintiff,  instead  of  accepting 
the  alleged  proposal  for  sale  for  1,000/.  on  the  6th  of  June,  rejected  it, 
and  made  a  counter  proposal ;  this  put  an  end  to  the  defendant's  offer, 
and  left  the  proposal  of  the  plaintiff  alone  under  discussion  ;  that  has 
never  been  accepted,  and  the  plaintiff  could  not,  without  the  concur- 
rence of  the  defendant,  revive  the  defendant's  original  proposal. 

Mr.  Pemberton  and  Mr.  Fretting,  contra.  So  long  as  the  offer  of  the 
defendant  subsisted,  it  was  competent  to  the  plaintiff  to  accept  it ;  the 
bill  charges  that  the  defendant's  offer  had  not  been  withdrawn  previous 
to  its  acceptance  by  the  plaintiff;  there  therefore  exists  a  valid  sub- 
sisting contract.     Kennedy  v.  Lee,2  Johnson  v.  King,8  were  cited. 

The  Master  of  the  Bolls.4 

Under  the  circumstances  stated  in  this  bill,  I  think  there  exists  no 
valid  binding  contract  between  the  parties  for  the  purchase  of  the  prop- 
erty.    The  defendant  offered  to  sell  it  for  1,000/.,  and  if  that  had  been 

i  2  Sim.  &  St.  194.  2  3  Mer.  454. 

»  2  Bing.  270.  4  Lord  Langdale.  —  Ed. 
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at  once  unconditionally  accepted,  there  would  undoubtedly  have  been  a 
perfect  binding  contract ;  instead  of  that,  the  plaintiff  made  an  offer  of 
his  own  to  purchase  the  projatorty  for  950?. ,  and  he  thereby  rejected  the 
offer  previously  made  by  the  defendant.  I  think  that  it  was  not  after- 
wards competent  for  him  to  revive  the  proposal  of  the  defendant,  by 
tendering  an  acceptance  of  it ; 1  and  that  therefore  there  exists  no  obli- 
gation of  any  sort  between  the  parties  ;  the  demurrer  must  be  allowed. 


POTTER  v.  SANDEES. 
In  Chancery,  July  10,  11,  and  Nov.  4,  5,  1846. 

[Reported  in  6  Hare,  1.] 

G-.  S.  Sanders  was  seised  in  fee  of  three  closes  of  land,  in  Byfield, 
in  the  county  of  Worcester,  subject  to  a  mortgage  of  500?.,  which  he 
offered  to  sell  at  the  price  of  950?.,  upon  the  condition  that  the  pur- 
chaser should  not  require  a  covenant  for  the  production  of  certain  title 
deeds,  which  Sanders  was  unable  to  obtain.  Potter,  being  informed  of 
this  offer,  wrote  to  Sanders  a  letter,  dated  the  20th  of  April,  1844,  offer- 
ing 800?.  for  the  land,  taking  the  title  as  it  stood.  In  reply  to  this  letter. 
Sanders  wrote  to  Potter  as  follows  :  — 

Bewley  Mill,  Redditch,  April  23,  1844. 
Sir,  —  I  received  your  favor  this  morning,  and  in  reply  beg  to  say  that  1 
accept  of  your  offer  of  800?.  for  the  land  at  Byfield.     I  have  written  to  Mr. 
Gery  by  this  post,  who  shall  let  you  know  when  the  deeds  are  ready,  which  I 
believe  will  be  in  a  few  days.     Will  that  be  convenient  to  you? 

Yours,  &c,  G.  S.  Sanders. 

This  letter  was  put  into  the  post-office  on  the  day  of  its  date.  San- 
ders also  wrote  to  Gery  a  letter  of  the  same  date,  as  follows  :  — 

Dear  Sir,  —  I  have  written  to  Mr.  Potter  to  say  that  he  shall  have  the  land 
at  Byfield  for  800?.  I  have  told  him  that  I  have  no  doubt  but  that  you  will 
have  the  conveyance  ready  in  a  few  days.  Can  you  do  so?  As  I  am  short  of 
cash,  would  you  ask  him  if  he  would  pay  me  100?  as  a  deposit,  instanter  f 
Perhaps  it  would  not  inconvenience  him,  and  it  would  be  of  great  service  to 
me.     You  could  give  him  a  proper  receipt,  signed  by  me,  and  which  would 

1  "An  agreement  may  undoubtedly  be  constituted  by  letters ;  but  if,  in  the  course 
of  the  treaty,  an  offer  made  by  letter  is  verbally  rejected,  the  party  who  makes  it  is 
relieved  from  his  liability  on  that  offer,  unless  he  consent  to  renew  the  treaty  on  the 
same  footing;  the  party  who  has  rejeeted  the  offer  cannot  afterwards,  at  his  own 
option,  convert  the  same  offer  into  an  agreement  by  acceptance ;  for  that  purpose  he 
must  have  the  renewed  consent  of  the  party  who  made  the  first  offer."  Lord  Lang- 
dale,  M.  R.,  in  The  Sheffield  Canal  Company  v.  The  Sheffield  &  Rotherham  Railway 
Company,  3  Railway  and  Canal  Cases,  121.  —  Ed. 


16  POTTER   V.    SANDERS.  [CHAP.    I. 

make  our  bargain  more  firm.  I  suppose,  as  Mr.  Potter  intends  to  pay  off  the 
mortgage,  it  will  be  necessary  for  the  mortgagees  to  sign  the  deed;  and  I  have 
no  doubt  but  that  one  of  them  will  wish  to  be  present  at  the  settling,  to  receive 
the  500/.  and  interest.  You  need  not  tell  Potter  as  from  me,  but  hint  to  him, 
that  if  he  does  not  complete  the  purchase  without  delay  his  chance  will  be  gone. 

Yours,  &c,  G.  S.  Sanders. 

While  this  correspondence  was  going  on  with  Mr.  Gery  and  Potter, 
Sanders  was  also  in  communication  with  another  party,  who  was  willing 
to  purchase  the  land. 

On  the  8th  of  April,  S.  Gardner,  as  the  agent  of  William  Coates, 
applied  to  Sanders's  father,  who  lived  at  Daventry,  for  the  price  of  the 
land,  and  the  father  on  the  same  day  wrote  to  Sanders  the  following 
. letter :  — 

Dear  George,  —  My  principal  reason  for  writing  is  to  know  the  lowest 
price  you  will  take  for  your  land  at  Byfield.  I  have  had  a  person  to  inquire 
after  it  to-day.  He  wishes  for  an  answer  immediately;  so  please  to  send  me 
word  directly  on  receipt  of  this.  Yours,  &c, 

Thomas  Sanders. 

This  communication  was  answered  by  a  letter  from  Sanders  to  his 
father,  dated  the  12th  of  April,  1844,  as  follows  :  — 

My  dear  Father, — Unluckily  I  did  not  send  for  my  letters  yesterday, 
so  did  not  have  your  kind  note  till  this  morning.  I  hope  the  delay  will  not  be 
of  consequence.  My  lowest  price  for  the  Byfield  land  is  925/. ;  and  I  will  pay 
for  the  conveyance,  which  will  take  the  25/.  I  should  think  the  timber  on  the 
land  is  worth  50/.,  and  that  the  purchaser  would  have  into  the  bargain.  I  must 
admit  I  should  be  glad  to  sell  it,  and  will  leave  it  to  you  to  dispose  of  it,  if 
possible,  should  the  parties  offer  even  a  less  sum;  although  I  think  it  ought 
not  to  go  under  the  925/.  Mr.  Gery  would  be  employed  to  convey,  as  he  has 
already  in  his  possession  a  draft  of  the  deed. 

Yours,  &c,  G.  S.   Sanders. 

The  father  thereupon  wrote  the  following  letter,  dated  the  13th  of 
April,  1844,  to  Gardner  :  — 

I  have  heard  from  my  son  this  morning.  He  is  willing  to  take  for  his  land 
950/.,  the  timber  included,  or  less,  if  the  timber  be  valued.  I  shall  be  glad  to 
hear  from  you  as  soon  as  convenient. 

On  the  23d  of  April,  Sanders  wrote  to  his  father :  — 

My  dear  Father,  —  Potter  has  written  to  offer  me  800/.  for  the  land  at 
Byfield.  Have  you  heard  any  thing  from  the  party  you  wrote  to  me  about  ? 
Perhaps  if  the  party  applying  to  you  has  no  connection  with  Potter  he  would 
be  induced  to  give  more  if  he  knew  that  I  had  received  an  offer  from  another 
party.  I  received  Potter's  letter  this  morning,  and  am  now  off  to  market,  so 
have  only  time  to  say  all  are  well. 

In  the  morning  of  the  24th  of  April,  1844,  an  interview  took  place 
between  Gardner  and  Sanders's  father  at  the  house  of  the  latter,  at 
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Daventry,  at  which  the  father,  on  behalf  of  Sanders,  agreed  (absolutely, 
as  the  witnesses  deposed)  to  sell  to  Gardner,  as  the  agent  of  Coates, 
the  three  closes  of  land  for  900?.  ;  and  the  timber  upon  it  to  be  taken  at 
a  valuation.  Sanders  was  informed  of  this  contract  by  the  following 
letter  from  his  father :  — 

In  reply  to  yours,  received  this  morning,  I  have  to  say,  that,  if  you  approve 
of  it,  I  have  sold  your  land  at  Byfield  for  9001. ;  the  timber  upon  it  to  be  taken 
at  a  fair  valuation,  and  the  purchaser  to  pay  for  the  conveyance,  and  you  for 
the  title.  The  purchaser  is  acquainted  with  the  title,  and  will  pay  for  the 
land  at  Midsummer  or  Michaelmas  next  :  which  you  think  proper.  I  have 
promised  to  give  an  answer  on  Saturday  next,  if  I  can  learn  from  you  before 
that  time.     I  hope  you  will  be  pleased  with  what  I  have  done. 

The  transactions  after  the  24th  of  April,  1846,  were  these:  By  a 
letter  dated  the  24th  of  April,  but  bearing  the  post-mark  of  the  26th, 
Sanders  stated  to  Potter  that  his  father  had  sold  the  land  before  the 
letter  to  Potter  of  the  23d  of  April  was  written.  Sanders,  in  reply, 
was  informed  by  Mr.  Gery,  in  a  letter  of  the  28th  of  April,  that  Potter 
insisted  upon  his  contract,  and  that  he  (Mr.  Gery)  thought  there  was 
no  alternative  for  Sanders  but  to  submit  to  perform  it.  Sanders,  in  a 
letter  to  Mr.  Gery,  of  the  30th  of  April,  acquiesced  in  this  view,  and 
reiterated  his  request  for  the  immediate  payment  of  100/.  in  part  of  the 
purchase-mone3r.  Other  communications  passed  with  reference  to  the 
performance  of  the  contract  and  preparation  of  the  conveyance,  and  on 
the  7th  of  May,  Potter  paid  Sanders  1001.  in  part  of  his  purchase-money 
of  800Z.  On  the  other  hand,  Sanders,  on  the  26th  of  April,  replied  to 
his  father's  letter  of  the  24th  of  April,  thus  :  — 

My  dear  Father,  —  I  am  much  pleased  with  the  bargain  you  have  made 
for  me.  I  should  wish  the  purchase  to  be  completed  at  Midsummer.  As 
Aplhi  will  have  to  make  the  conveyance,  the  title  is  sure  to  be  correct.  Who 
is  the  purchaser? 

On  the  27th  of  April,  a  memorandum  of  agreement  was  drawn  up  in 
writing,  and  signed  by  Sanders's  father,  as  the  agent  of  Sanders,  and 
Gardner  as  the  agent  of  Coates,  in  the  terms  of  the  contract  already 
stated,  —  with  the  additional  provision  that,  at  Midsummer,  the  pur- 
chase was  to  be  completed  and  possession  given  to  the  purchaser. 

At  the  time  of  the  foregoing  transactions  neither  Coates,  nor  Gard- 
ner his  agent,  had  any  notice  of  the  contract  which  Sanders  had  made 
with  Potter;  but  Gardner  received  notice  of  that  contract  early  in 
May,  and  on  the  14th  of  the  same  month  formal  notice  thereof  was 
given  to  Coates  ;  and  Coates  and  Sanders  were  informed  that  Potter 
insisted  upon  his  right  to  have  the  contract  performed. 

By  indentures,  dated  the  31st  of  May  and  the  first  of  June,  1844, 
Sanders  and  the  mortgagees,  by  his  appointment,  conveyed  the  land  to 
Coates,  in  consideration  of  the  payment  by  the  latter  of  the  purchase- 
money  mentioned  in  the  memorandum  of  agreement  of  the  27th  of 

April. 

2 
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The  bill  was  filed  by  Potter  against  Sanders  and  Coates ;  and  it 
prayed  that  Sanders  mi  ht  be  decreed  specifically  to  perform  his  con- 
tract with  Potter  for  sale  of  the  land,  and  that  Coates  might  be 
declared  to  be  a  trustee  for  Potter,  and  that  Coates  and  Sanders  might 
be  decreed  to  convey  the  premises  to  Potter ;  or  if  it  should  appear 
that  Coates  had  no  notice  of  the  contract  with  Potter  before  the  con- 
veyance, then  that  an  account  might  be  taken  of  what  was  clue  to 
Potter  from  Sanders  for  principal  and  interest  on  the  100L,  and  that 
Sanders  might  be  ordered  to  pay  the  same  and  the  costs  of  the  suit  to 
Potter. 

Gardner,  who  was  the  agent  of  Coates,  stated  in  his  evidence,  that 
on  the  17th  of  April,  1844,  he  made  an  offer  for  the  land  to  Sanders's 
father,  who  promised  him  the  refusal  for  a  week,  and  that  he  completed 
the  contract  on  the  24th  of  April,  on  which  day  the  week  would  expire. 

At  the  hearing, 

Mr.  Walker  and  Mr.  Stinton,  for  the  plaintiff,  cited  Daniels  v.  Davi- 
son,1 Farmer  v.  Robinson.2 

Mr.  Beals,  for  the  defendant  Sanders. 

Mr.  Romilly  and  Mr.  Fleming,  for  the  defendant  Coates.  There  is  a 
question  whether  the  contract  with  Coates  was  not  the  prior  contract ; 
but  the  least  favorable  way  of  stating  his  case  is  to  say  that  the  equities 
are  equal ;  and  Coates  having  the  legal  estate,  the  Court  will  not1  inter- 
fere to  dispossess  him  of  it.  The  bill  seeks  the  specific  performance  of 
a  contract  to  which  Coates  is  no  part}'.  This  is  contrary  to  the  course 
of  the  Court.  Why  is  Coates  to  be  involved  in  a  suit  concerning  a 
transaction  with  which  he  had  nothing  to  do?  Tasker  v.  Small,8  Mole 
v.  Smith,4  Robertson  v.  The  Great  "Western  Railway  Company,6  Wood 
v.  White,6  Mason  v.  Franklin.7  To  sustain  a  suit  for  specific  perform- 
ance there  must  be  mutuality ;  but  here  it  is  clear  that  Sanders  could' 
not  maintain  such  a  suit  against  Potter.  How,  then,  can  Potter  sustain 
the  suit  against  Sanders?  and  if  he  has  not  the  right  against  Sanders 
he  has  not  the  right  against  Coates.  Suppose  a  case  in  which  a  vendor 
had  fraudulently  contracted  to  sell  the  same  estate  to  three  different 
persons  successively,  and  conve}-ecl  the  estate  to  the  third  purchaser. 
The  two  first  purchasers  have  their  legal  remedies  upon  their  several 
contracts,  but  neither  of  them  can  call  upon  the  third  purchaser  to 
transfer  to  him  the  legal  estate.  Suppose,  again,  a  contract  with  one 
party  who  pays  his  purchase-money,  but  does  not  obtain  a  conveyance, 
and  a  second  contract  fraudulently  made  with  another  purchaser,  who 
at  the  time  of  his  contract  has  no  notice  of  the  first  contract,  and  after- 
wards acquires  the  legal  estate.  The  right  of  the  first  purchaser  is  not 
to  a  conveyance  of  the  estate  to  himself  as  a  purchaser,  but  only  to 
stand  as  a  mortgagee  of  the  estate  for  the  amount  of  his  purchase- 
monej'.     5  Bythewood,  by  Jarman,  3d  ed.  p.  445,  Allen  v.  Anthony,8 

1  10  Ves.  249;  s.  c,  17  Ves.  433.  2  2  Campb.  339,  n. 

»  3  Myl.  &  Cr.  63.  *  Jac.  490.  b  jo  Sim.  314. 

«  4  Myl.  &  Cr.  460.  MT.&C.C.  C.  239.  *>  1  Mer.  282. 
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Dawson  v.  Ellis.1  The  circumstance  that  the  contract  with  Coates  was 
parol  only  is  not  material ;  for  a  parol  contract  is  a  good  defence  in 
equity,  although  a  decree  for  specific  performance  could  not  be  made 
upon  it.  Hyde  v.  Wrench.  Here  was  a  clear  authority  to  the  fathei 
to  sell  the  estate,  and  a  contract  for  sale  made  under  that  authority. 
The  Court  will  not  deprive  Coates  of  the  legal  interest  which  he  has 
acquired  in  pursuance  of  that  contract.  Parken  v.  Whitby,2  ^  is  also 
cited,  on  the  effect  to  be  given  to  Gardner's  deposition. 

Vice-Chancellor  : 8 — After  stating  the  facts  which  took  place  before 
and  on  the  24th  of  April,  and  the  subsequent  conveyance  to  Coates,  — 

The  above  facts  are,  I  believe,  sufficient  to  raise  the  question  at  issue 
between  the  parties  ;  for  I  lay  out  of  the  case  the  argument  at  the  bar 
founded  upon  the  facts  deposed  to  by  Gardner,  but  not  suggested  in 
the  pleadings,  that  the  defendant's  contract  of  the  24th  of  April  is  to 
be  referred  to  the  17th  of  April.  The  answer  is  most  explicit,  that  the 
defendant's  contract  was  on  the  24th,  and  upon  that  issue  is  joined. 
Neither  the  payment  of  the  100Z.,  which  was  made  after  notice  of  th-.; 
defendant's  agreement,  nor  the  correspondence  and  communications 
which  took  place  between  the  different  parties  after  the  23d  of  April, 
appear  to  me  to  affect  the  question  in  the  cause,  except  as  they  clearly 
show  upon  whom  the  costs  of  this  suit  ought  to  fall.  On  the  27th  of 
April,  1844,  the  plaintiff  received  a  letter  from  defendant  Sanders,  dated 
the  24th  of  April,  but  having  the  post-office  mark  of  the  26th,  —  and 
which  cannot  by  airy  possibility  be  correctly  dated,  in  which  he  says,  — 
not  very  candidly,  —  that  when  his  letter  of  the  23d  was  written,  his 
father  had  made  the  contract  with  Coates.  Sanders  was  soon  after- 
wards informed  by  a  letter  from  Mr.  Gery,  that  the  plaintiff  insisted 
upon  the  performance  of  the  contract ;  and  from  that  time  he  appar- 
ently considered  the  plaintiff  entitled  to  the  benefit  of  his  contract. 
He  desired  Gery  to  proceed  with  the  conveyance,  suggested  that  a  for- 
mal agreement  in  writing  be  prepared  to  make  the  matter  safe  ;  and  on 
the  7th  of  May  received  from  the  plaintiff  10(W.  on  account  of  his  pur- 
chase. However,  on  or  soon  after  the  14th  of  May,  his  views  were 
altered,  and  he  appears  then  to  have  considered  the  defendant  Coates 
entitled  to  a  performance  of  the  contract  entered  into  on  his  behalf. 
None  of  these  matters,  however  fertile  they  may  have  been  as  topics 
for  observation  upon  conduct,  appear  to  me  to  affect  the  dry  legal  ques- 
tions to  which  I  am  bound  to  confine  nryself. 

The  first  question  is,  whether  the  plaintiff's  contract  has  not  priority, 
in  point  of  time,  over  the  verbal  contract  made  with  Coates  on  the  24th 
of  April.  If  that  question  be  answered  in  the  affirmative,  it  will  dis- 
pose of  the  whole  case.  For  the  property  comprised  in  the  contract 
would  cease  to  belong  to  the  vendor  from  the  moment  that  contract 
was  concluded ;  and  I  am  quite  clear  (in  the  circumstances  which  I 
have  detailed)  that  Coates  can  derive  no  advantage  from  the  convey- 

1  U.  &  W.  524.  2  Turn.  &  Russ.  366. 

3  Sir  James  Wigram.  —  Ed. 
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ana.  of  the  legal  estate,  taken  after  notice  of  the  plaintiff's  agreement 
for  purchase,  and  whilst  his  own  position  was  unaltered  by  payment  of 
purchase-money  or  otherwise,  under  an  agreement  which,  if  the  plain- 
tiff's contract  had  priority,  would  be  void  from  the  beginning. 

For  the  purpose  of  answering  the  question,  whether  the  plaintiff's 
contract  had  priority,  I  was  at  one  moment  inclined  to  direct  an  inquiry 
(the  answer  to  which  I  felt  certain  I  might  anticipate) ,  at  what  hour 
of  the  24th  of  April  the  letter  of  the  23d  was  delivered  at  the  plain- 
tiff's residence  in  the  regular  course  of  post.  I  cannot  doubt  that  it 
would  be  delivered  before  the  verbal  contract  with  Coates  was  made ; 
and,  if  so,  that  would  decide  the  case.  But,  upon  further  consideration, 
I  think  it  unnecessary  to  direct  that  inquiry.  The  delivery  of  the  letter 
on  the  24th  was  merely  the  completion  of  an  act  by  which  the  vendor 
had  bound  himself  on  the  23d.  If  the  vendor  had  died  on  the  23d, 
after  posting  the  letter  of  that  date,  I  can  scarcely  entertain  a  doubt 
but  that  the  plaintiff  would  in  this  court  have  been  the  owner  of  the 
estate,  as  against  the  heir  of  the  vendor.  But  without  carrying  the  point 
further,  I  think  the  vendor,  when  he  put  into  the  post-office  the  letter 
to  the  plaintiff  of  the  23d  of  April,  did  an  act  which,  unless  it  was 
interrupted  in  its  progress,  concluded  the  contract  between  himself 
and  the  plaintiff.  I  cannot,  in  short,  doubt  but  that  the  letter  of  the 
23d  was  a  revocation  of  the  authority  which  the  vendor  had  given  to 
his  father,  to  make  a  contract  for  him  for  the  sale  of  the  estate.  Inde- 
pendently, therefore,  of  the  consideration,  that  the  contract  with  Coates 
of  the  24th  of  April  was  a  verbal  contract  only,  I  think  the  plaintiff  is 
entitled  to  a  decree. 

In  the  preceding  observations  I  have  assumed  that  the  agreement 
made  with  Coates  on  the  24th  was  absolute  in  the  first  instance.  But 
from  the  contemporaneous  letter  of  Sanders,  the  father,  it  may  be 
doubted  whether  the  agreement  was  not  conditional ;  and  if  that  were 
so,  there  can  be  no  doubt  that  Sanders's  letter,  of  the  23d  of  April,  to 
the  plaintiff,  was  received  before  Sanders  could  have  assumed  to  con- 
firm the  agreement  made  by  his  father. 

Mr.  Romilly  asked  that  the  decree  might  provide  for  the  payment  by 
Sanders  of  the  costs  of  Coates. 

The  Vice- Chancellor  said  that  Coates  was  aware  of  the  facts  of  the 
case  when  he  took  his  convej'ance.  If  Sanders  had  covenanted  to 
indemnify  Coates,  he  did  not  require  the  assistance  of  this  Court  to 
obtain  his  costs.  If  he  had  not  such  an  express  covenant,  the  Court 
would  not  imply  one. 

Decree  for  specific  performance  of  the  plaintiff's  contract.  All  necessary 
parties  to  convey.  Account  of  the  purchase-money  remaining  due,  and  of  the 
lents  and  profits.  Costs  against  both  defendants ;  but,  if  any  part  of  such  costs 
shall  be  recovered  against  Coates,  Coates  to  be  at  liberty,  in  the  name  of  the 
plaintiff,  to  recover  such  costs  over  against  Sanders,  Coates  undertaking  to  in- 
demnify the  plaintiff  in  respect  of  the  costs  of  such  proceedings  as  he  may  take 
for  that  purpose. 
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DUNLOP  v.  HIGGINS. 

In  the  House  of  Lords,  February  21,  22,  24,  1848. 

Dunlop  and  Others,  Appellants. 

Vincent  Higgins  and  Others,  Respondents. 

[Reported  in  1  House  of  Lords  Cases,  381.] 

This  was  an  appeal  against  a  decree  of  the  Court  of  Session,  made 
under  the  following  circumstances :  Messrs.  Dunlop  &  Co.  were  iron 
masters  in  Glasgow,  and  Messrs.  Higgins  &  Co.  were  iron  merchants 
in  Liverpool.  Messrs.  Higgins  had  written  to  Messrs.  Dunlop  respect- 
ing the  price  of  iron,  and  received  the  following  answer:  "  Glasgow, 
22d  January,  1845.  We  shall  be  glad  to  supply  you  with  2000  tons, 
pigs,  at  65  shillings  per  ton,  net,  delivered  here."  Messrs.  Higgins 
wrote  the  following  reply:  "Liverpool,  25th  January,  1845.  You 
say  65s.  net,  for  2000  tons  pigs.  Does  this  mean  for  our  usual  four- 
months'  bill?  Please  give  us  this  information  in  course  of  post,  as  we 
have  to  decide  with  other  parties  on  Wednesday  next."  On  the  28th 
Messrs.  Dunlop  wrote,  "  Our  quotation  meant  65s.  net,  and  not  a  four- 
months'  bill."  This  letter  was  received  b}'  Messrs.  Higgins  on  the  30th 
of  January,  and  on  the  same  day,  and  by  post,  but  not  by  the  first  post 
of  that  day,  they  despatched  an  answer  in  these  terms:  "We  will 
take  the  2000  tons  pigs  j-ou  offer  us.  Your  letter  crossed  ours  of 
yesterday,  but  we  shall  be  glad  to  have  your  answer  respecting  the 
additional  1000  tons.  In  jour  first  letter  you  omitted  to  state  any 
terms  ;  hence  the  delay."  This  letter  was  dated  "  31st  January."  It 
was  not  delivered  in  Glasgow  until  2  o'clock  p.  m.  on  the  1st  of  Feb- 
ruary, and,  on  the  same  day,  Messrs.  Dunlop  sent  the  following  reply : 
"  Glasgow,  1st  February,  1845.  We  have  your  letter  of  yesterday,  but 
are  sorry  that  we  cannot  now  enter  the  2000  tons  pig-iron,  our  offer  of 
the  28th  not  having  been  accepted  in  course."  Messrs.  Higgins  wrote 
on  the  2d  February  to  say  that  they  had  erroneously  dated  their  letter 
on  the  31st  January,  that  it  was  reaUy  written  and  posted  on  the  30th, 
in  proof  of  which  they  referred  to  the  post-mark.  Thejr  did  not,  how- 
ever, explain  the  delay  which  had  taken  place  in  its  delivery.  The 
iron  ^as  not  furnished  to  them,  and  iron  having  risen  very  rapidly  in 
the  market,  the  question  whether  there  had  been  a  complete  contract 
between  these  parties  was  brought  before  a  court  of  law.  Messrs. 
Higgins  instituted  a  suit  in  the  Court  of  Session  for  damages,  as  for 
breach  of  contract.  The  defence  of  Messrs.  Dunlop  was,  that  their 
letter  of  the  28th,  offering  the  contract,  not  having  been  answered  in 
due  time,  there  had  been  no  such  acceptance  as  would  convert  that 
offer  into  a  lawful  and  binding  contract ;  that  their  letter  having  been 
delivered  at  Liverpool  before  eight  o'clock  in  the  morning  of  the  30th 
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of  January,  Messrs.  Higgins  ought,  according  to  the  usual  practice  of 
merchants,  to  have  answered  it  by  the  first  post,  which  left  Liverpool 
at  three  o'clock  p.  m.  on  that  day.  A  letter  so  despatched  would  be 
due  in  Glasgow  at  two  o'clock  p.  m.  on  the  31st  of  January ;  another 
post  left  Liverpool  for  Glasgow  every  day  at  one  o'clock  a.  m.,  and 
letters  to  be  despatched  by  that  post  must  be  put  into  the  office  during 
the  preceding  evening,  and  if  any  letter  had  been  sent  ty  that  post  on 
the  morning  of  the  31st,  it  must  have  been  delivered  in  Glasgow  in  the 
regular  course  of  post  at  eight  o'clock  in  the  morning  of  the  1st  of 
February.  As  no  communication  from  Messrs.  Higgins  arrived  by 
either  of  these  posts,  Messrs.  Dunlop  contended  that  they  were  entitled 
to  treat  their  offer  as  not  accepted,  and  that  they  were  not  bound  to 
wait  until  the  third  post  delivered  in  Glasgow  at  two  o'clock  p.  m.  of 
Saturdaj-,  the  1st  of  February  (at  which  tune  Messrs.  Higgins'  letter 
did  actually  arrive) ,  before  they  entered  into  other  contracts,  the  taking 
of  which  would  disable  them  from  performing  the  contract  they  had 
offered  to  Messrs.  Higgins. 

The  cause  came  before  Lord  Ivory,  as  Lord  Ordinary,  who  directed 
an  issue,  which  he  settled  in  the  following  terms  :  — 

"Whether,  about  the  end  of  January,  1845,  Messrs.  Higgins  pui 
chased  from  Messrs.  Dunlop  2,000  tons  of  pig-iron,  at  the  price  of  65*. 
per  ton,  and  whether  Messrs.  Dunlop  wrongfuuy  failed  to  deliver  the 
same,  to  the  damage,  loss,  and  injury  of  the  pursuers?  Damages  laid 
at  6,000Z."  This  issue  was  tried  before  the  Lord  Justice  General,  when 
it  appeared  that  the  letter  of  Messrs.  Higgins,  accepting  the  offer,  was 
written  on  the  30th ;  that  it  was  posted  a  short  time  after  the  closing 
of  the  bags  for  the  despatch  at  three  o'clock  p.  m.  on  that  day,  and 
consequently  did  not  leave  Liverpool  till  the  despatch  at  one  o'clock  in 
the  morning  of  the  31st ;  that,  in  consequence  of  the  slippery  state  of 
the  roads,  the  bag  then  sent  did  not  arrive  at  Warrington  till  after  the 
departure  of  the  down  train  that  ought  to  have  conveyed  it,  and  that 
this  circumstance  occasioned  it  to  be  delayed  beyond  the  ordinary 
hour  of  delivery.  The  Lord  Justice  General  told  the  jury  ' '  that  he 
adopted  the  law  as  duhy  expounded  in  the  case  of  Adams  v.  Lindsell, 
and  which  is  as  follows:  'A.,  by  a  letter,  offers  to  sell  to  B.  certain 
specified  goods,  receiving  an  answer  by  return  of  post ;  the  letter  being 
misdirected,  the  answer  notifying  the  acceptance  of  the  offer  arrived 
two  days  later  than  it  ought  to  have  done ;  on  the  day  following  that 
when  it  would  have  arrived,  if  the  original  letter  had  been  properly 
directed,  A.  sold  the  goods  to  a  third  person,'  and  in  which  it  was  held 
'  that  there  was  a  contract  binding  the  parties  from  the  moment  the 
offer  was  accepted,  and  that  B.  was  entitled  to  recover  against  A.  in 
an  action  for  not  completing  his  contract.' " 

The  counsel  for  Messrs.  Dunlop  tendered  the  following  exceptions : 
The  first  exception  related  to  evidence,  and  alleged  "that  no  evidence 
to  show  that  the  letter,  purporting  to  be  dated  on  the  31st,  was  really 
written  on  the  30th  of  January,  ought  to  have  been  admitted."  The 
other  exceptions  related  to  the  charge,  and  were  as  follows  :  — 
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2.  In  so  far  as  his  Lordship  directed  the  jury,  in  point  of  law,  that  if 
Messrs.  Higgins  posted  their  acceptance  of  the  offer  in  due  time  ac- 
cording to  the  usage  of  trade,  they  are  not  responsible  for  any  casualties 
in  the  post-office  establishment. 

3.  In  so  far  as  his  Lordship  did  not  direct  the  jury,  in  point  of  law, 
that,  if  a  merchant  makes  an  offer  to  a  party  at  a  distance  by  post- 
letter,  requiring  to  be  answered  within  a  certain  time,  and  no  answer 
arrives  within  such  time  as  it  should  arrive,  if  the  party  had  written 
and  posted  his  letter  within  the  time  allowed,  the  offerer  is  free,  though 
the  answer  may  have  been  actually  written  and  posted  in  due  time,  if 
he  is  not  proved  to  be  aware  of  accidental  circumstances  preventing  the 
due  arrival  of  the  answer. 

4.  In  so  far  as  his  Lordship  did  not  direct  the  jury,  in  point  of  law, 
that,  in  the  case  above  supposed,  if  an  answer  arrives,  bearing  a  date 
beyond  the  time  limited  as  above  for  making  answer,  and  arrives  by  a 
mail,  and  is  delivered  at  a  time  corresponding  to  such  date,  the  offerer 
is  entitled  to  consider  himself  free  to  deal  with  the  goods  as  his  own, 
either  to  sell  or  to  hold,  if  he  be  not  in  the  knowledge  that  the  answer 
received  was  truly  written  of  an  earlier  date,  and  delayed  in  its  arrival 
by  accident. 

5.  In  so  far  as  his  Lordship  did  not  direct  the  jury,  in  point  of  law, 
that,  in  case  of  failure  to  deliver  goods  sold  at  a  stipulated  price,  and 
immediately  deliverable,  the  true  measure  of  damage  is  the  difference 
between  the  stipulated  price  and  the  market  price,  on  or  about  the  day 
the  contract  is  broken,  or  at  or  about  the  time  when  the  purchaser  migh'. 
have  supplied  himself. 

These  exceptions  were  afterwards  argued  before  the  judges  of  the 
First  Division,  who  pronounced  an  interlocutor,  disallowing  the  excep 
tions  ;  and  that  interlocutor  was  the  subject  of  the  present  appeal. 

Mr.  Hethell  and  Mr.  Anderson,  for  the  appellants. 

The  question  raised  in  this  case  is  one  of  considerable  importance, 
and  the  decision  of  it  in  accordance  with  the  judgment  of  the  court 
below  will  have  the  effect  of  rendering  the  acceptance  of  contracts  a 
matter  of  doubt  and  uncertainty.  If  the  decision  of  the  judges  of  the 
Court  of  Session  is  right,  a  contract  is  complete  when  the  acceptance 
of  the  offer  to  enter  into  it  is  posted,  although  such  acceptance  may 
not  reach  the  person  who  made  the  offer  till  long  after  the  time  at 
which,  by  the  usage  of  trade,  he  is  entitled  to  expect  it.  Such  a  de- 
cision, if  unreversed,  will  leave  the  person  making  an  offer  under  the 
necessity  of  waiting  for  an  indefinite  time  in  order  to  know  whether 
his  offer  has  been  accepted.  During  all  this  time  he  will  be  restrained 
from  freely  dealing  with  his  own  propertj*. 

The  exceptions  here  ought  to  have  been  sustained  by  the  Court. 
The  first  of  them  relates  to  the  evidence  offered  at  the  trial.  That  evi- 
dence was  improperly  admitted.  The  Court  ought  not  to  have  received 
evidence  to  contradict  a  written  document.  When  a  letter  is  sent  to 
a  party,  he  has  a  right  to  assume  that  it  is  properly  written,  and  is 
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entitled  to  rely  on  its  contents.  He  is  at  least  entitled  to  do  so  as 
against  the  writer  of  the  letter.  The  writer  is  not  at  liberty  to  show 
those  contents  to  be  erroneous  :  at  all  events  he  is  not  at  liberty  to  do 
so  after  the  person  receiving  it  has  acted  upon  it,  and  thus  to  affect  the 
rights  of  that  party,  and  to  give  himself  rights  to  which,  if  the  letter 
had  been  correctly  written,  he  would  not  have  been  entitled.  To  admit 
such  evidence  is  to  unsettle  all  the  rules  of  business,  and  to  prevent 
commercial  men  acting  with  that  certainty  and  confidence  which  are 
necessary  for  the  proper  conduct  of  commercial  affairs. 

[The  Lord  Chancellor.  When  a  party  sends  a  letter,  actually 
sent  on  the  30th,  but  dated  by  mistake  on  the  31st,  may  he  not  show 
that  that  date  has  been  put  in  by  mistake  ?] 

It  might  be  difficult  to  maintain  the  simple  negative  of  that  question, 
but  in  considering  the  admissibility  of  such  evidence,  all  the  circum- 
stances of  the  case  must  be  referred  to.  In  the  present  case,  for 
instance,  as  the  letter  was  received  on  a  day  after  that  of  its  date,  and 
when,  therefore,  the  person  receiving  it  had  no  reason  to  suspect  that 
the  date  was  erroneously  given,  his  rights  ought  not  to  be  affected  by 
a  subsequent  explanation  ;  and  the  evidence  intended  to  afford  that 
explanation  ought  not  therefore  to  have  been  admitted. 

Then  as  to  the  second  exception :  if  a  letter  sent  is  posted  in  due 
time,  but  is  not  received  in  clue  time,  who  is  to  bear  the  loss  consequent 
upon  its  non-delivery  ?  Certainly  not  the  person  to  whom  it  is  sent. 
The  fact  that  it  is  sent  bjT  the  post-office  makes  no  difference  in  the 
matter.  It  is  the  same  as  if  the  letter  was  sent  by  a  special  messenger, 
in  which  case  it  is  plain  that  the  person  sending  the  messenger  would 
be  responsible  for  any  accident  or  delay.  The  appellants  are  not  to  be 
made  responsible  for  the  casualties  of  the  post-office,  and  surely  they 
cannot  be  made  so  in  a  ease  in  which  the  persons  sending  an  answer  to 
an  offer  which  they  had  made,  totally  disregarded  the  ordinary  usages 
of  commercial  houses  as  to  the  time  of  sending  such  answer. 

The  clear  principle,  set  forth  in  the  third  exception,  is  that  which 
ought  to  be  adopted  in  all  cases  of  this  kind.  Where  an  individual 
makes  an  offer  by  post,  stipulating  for,  or,  by  the  nature  of  the  business, 
having  the  right  to  expect,  an  answer  by  return  of  post,  the  offer  can 
onl_y  endure  for  a  limited  time,  and  the  making  of  it  is  accompanied  by 
an  implied  stipulation  that  the  answer  shall  be  sent  by  return  of  post. 
If  that  implied  stipulation  is  not  satisfied,  the  person  making  the  offer 
is  released  from  it.  When  a  person  seeks  to  acquire  a  right,  he  is 
bound  to  act  with  a  degree  of  strictness,  such  as  may  not  be  required 
where  he  is  only  endeavoring  to  excuse  himself  from  a  liability.  The 
question  of  reasonableness  of  notice,  which  may  be  admitted  in  cases 
of  bills  of  exchange,  cannot  be  introduced  in  a  case  where  one  party 
seeks  to  enforce  on  another  the  acceptance  of  a  contract.  A  bill  of 
exchange  is  already  a  binding  contract ;  no  new  right  is  acquired  by 
notice  ;  it  is  merely  a  necessary  proceeding  to  enable  the  party  giving 
it  to  enforce  a  right  previously  created. 
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Then  as  to  the  [fourth  ?]  exception.  In  the  case  of  a  contract,  the 
acceptance  of  the  offer  creates  the  contract ;  the  acceptance  implies  that 
both  parties  have  knowledge  of  all  the  circumstances.  On  principle,  it 
is  plain  that  the  acceptance  should  be  immediate,  and  that  if  there  is  a 
■delay  in  making  that  acceptance  known,  the  offerer  is  free.  In  order  to 
make  the  contract  perfect,  there  ought  to  have  been  a  co-existing  assent. 
Countess  of  Dunmore  v.  Alexander.  There,  a  lady  having  written  to 
another  to  engage  a  servant  for  herv  and  then  sent  a  second  letter  to 
countermand  the  first,  and  the  two  letters  having  been  delivered  to  the 
servant  simultaneously,  it  was  held  that  there  was  not  a  complete  con- 
tract, and  that  the  servant  was  not  entitled  to  wages.  The  Court  of 
King's  Bench,  in  Head  v.  Diggon,  acted  upon  the  same  principle. 
There,  A.  and  B.  being  together,  B.  offered  goods  to  A.  at  a  certain 
price,  and  gave  A.  three  days  to  make  up  his  mind.  The  Court  held 
that  this  was  not  an  absolute  bargain,  and  that  within  the  three  days 
B.  had  a  right  to  retract. 

Such  are  the  principles  which  ought  to  govern  this  case.  Then  as  to 
authority.  It  is  curious  enough  that  this  exact  question  seems  never  to 
have  arisen.  That  circumstance  is  some  proof  of  the  clearness  of  the 
principle  which  is  applicable  to  such  transactions,  for  had  there  been 
any  question  as  to  that  principle,  — had  it  been  doubtful  whether  delay 
might  be  excused,  and  whether,  in  spite  of  delay,  a  party  guilty  of  it 
might  not  still  insist  on  a  contract  being  complete,  cases  must  have 
arisen  as  to  the  degree  of  laxity  permitted  by  the  law  in  the  acceptance 
of  contracts.  None  such  is  to  be  found.  The  case  of  Adams  v.  Lind- 
sell  was  the  authority  adopted  by  the  Lord  Justice  General  in  his 
direction  to  the  jury  :  but  that  case  does  not  justify  his  ruling.  [The 
Lord  Chancellor.  If  the  letter  of  acceptance  is  sent  in  the  usual 
way,  is  the  sender  still  responsible  for  its  due  deliverj'  ?]  If  not,  then 
both  parties  are  free.  One  cannot  be  bound  while  the  other  is  free. 
Each  partjr  takes  an  equal  risk.  But  supposing  delay  is  to  be  per- 
mitted, to  what  extent  is  it  to  be  allowed  ?  May  the  delay  last  one,  two, 
or  three  days,  or  a  week,  or  a  fortnight,  or  a  month  ?  If  any  delay  is 
to  be  permitted,  the  extent  of  it  must  be  defined.  Otherwise,  all  com- 
mercial matters  will  be  in  a  state  of  perpetual  uncertainty.  But,  in 
fact,  no  delay  is  allowed.  Each  party  is  bound  to  write  by  return  of 
post,  and  each  is  liable  to  the  consequences  of  his  own  letter  [not  ?]  arriv- 
ing in  time.  Such  appears  to  be  the  mercantile  usage  on  the  subject. 
"When  an  offer  is  made  by  one  merchant  to  send  to  another  a  particular 
commodity  which  varies  in  price,  that  offer  is  made  subject  to  the  obli- 
gation of  its  being  answered  by  return  of  post.  It  is  therefore  an  offer 
subject  to  a  condition.  It  is  conditional,  in  point  both  of  time  and 
manner  of  acceptance.  As  to  time,  the  offer  enures  till  it  can  be 
answered  by  return  of  post.  If  it  is  made  on  a  condition,  then  it  is 
clearly  not  binding  till  that  condition  shall  be  accepted.  Here,  too,  the 
condition  is  a  condition  precedent.  Nothing,  therefore,  can  br  substi- 
tuted for  it. 
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[The  Lord  Chancellor.  Where  is  this  condition  imposed  ?] 
In  mercantile  usage,  founded  on  law.  The  legal  condition  is  to 
return  an  answer  in  a  particular  time.  Mercantile  usage  has  fixed  that 
time  as  the  return  of  post.  No  decision  has  ruled,  as  a  point  of  legal 
principle,  that,  if  an  individual  addressed  fails  in  performing  this  condi- 
tion, still  that  the  person  making  the  offer  is  bound.  The  principle  of 
the  Scotch  law,  as  stated  in  M'Douall's  Institutes,  is  the  other  way.  It 
is  there  said,1  "  Conditional  obligations,  properly  so  termed,  are  pres- 
ently binding  and  irrevocable,  and  only  the  effect  is  suspended,  but 
sometimes  the  obligation  is  only  to  be  contracted  upon  a  condition 
which  affects  the  very  substance  of  it.  Thus  an  offer  has  an  implied 
condition  of  acceptance,  whereby  alone  the  consent  of  the  other  party 
accedes  and  converts  the  offer  into  a  contract ;  so  that  it  is  not  binding, 
but  ambulatoiy  or  revocable,  till  it  is  accepted,  and  therefore  either 
revocation  by  the  offerer,  or  death  of  either  party  before  acceptance, 
voids  it.  The  same  rule  holds  in  mutual  contracts,  —  the  one  party 
subscribing  is  not  bound  till  the  other  subscribe  likewise."  The  law  of 
England  is  in  conformity  with  the  principle  of  the  Scotch  law. 

As  the  revocation  by  either  party  before  acceptance  makes  the  offer 
void,  the  acceptance  of  the  other  side  must  be  notified  within  a  defi- 
nite period  of  time  ;  Stair's  Institutes.2  This  rule  of  notification  is  a 
condition  precedent  in  the  English  as  well  as  the  Scotch  law.  This 
principle  was  acted  on  by  the  Court  of  King's  Bench  in  the  case  of 
Davison  v.  Mure.8  That  was  the  case  of  a  ship  which  was  captured  by 
the  Americans  while  under  convoy.  The  condition  there  was  that  the 
master  should  make  the  best  defence,  and  without  it  appeared  to  a 
court-martial  that  he  had  done  so,  he  was  not  to  be  allowed  to  recover. 
It  was  held  that  this  condition  was  a  condition  precedent.  The  same 
doctrine  was  applied  by  that  Court  to  the  condition  in  a  policy  of  insur- 
ance against  fire,  that  the  party  should  obtain  a  certificate  from  the 
rector  of  his  parish,  and  a  certain  number  of  the  inhabitants,  before 
entitling  himself  to  payment  of  his  claim  for  loss ;  Worsley  v.  "Wood. 
If  this  is  a  condition  precedent,  then  it  must  be  exactly  performed,  and 
nothing  can  be  substituted  for  it.  In  this  respect  there  is  a  difference 
between  a  condition  precedent  and  a  condition  subsequent.  The  for- 
mer must  be  performed  before  an  estate  can  vest ;  while  the  perform- 
ance of  the  latter,  which  is  intended  to  defeat  an  existing  estate,  may 
be  dispensed  with.  The  act  of  God,  the  king's  enemies,  or  the  impos- 
sibility of  performance,  will  furnish  an  excuse  as  to  a  condition  subse- 
quent. This  is  a  settled  principle  of  our  law,  and  the  case  of  Brodie  v. 
Todd4  shows  that  the  law  of  Scotland  recognizes  the  same  rule.  In 
that  case,  Arnot,  a  merchant  of  Leith,  agreed  to  purchase  from  Todd 
&  Co.,  of  Hull,  goods  which  were  to  be  paid  for  by  his  acceptance. 
They  put  the  goods  on  board  a  vessel  at  Hull ;  enclosed  a  bill  of  lading 

i  Bk.  1,  tit.  4,  p.  98,  fol.  ed.  °-  Tit.  2,  §  8. 

8  3  Douglas,  28.  *  17  Fac.  Col.  Dec.  20,  May,  1814. 
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and  a  draft  for  the  price  in  a  letter,  advising  Arnot  of  the  shipment, 
and  requesting  him  to  return  the  draft  accepted  "  in  course."  This  let- 
ter was  received  by  Arnot  on  the  morning  of  the  24th  of  April,  and  if 
answered  by  him  by  return  of  post,  the  answer  might  have  been 
received  by  Todd  &  Co.  on  the  morning  of  the  26th.  Arnot,  however, 
did  not  answer  it  till  that  day,  when  he  sent  back  the  draft  accepted. 
In  the  course  of  the  26th,  Todd  &  Co.,  not  having  received  the  draft  as 
expected,  re-landed  the  goods.  Arnot  brought  an  action ;  and  the 
question  was,  whether  the  request  to  return  "  in  course,"  meant  a  return 
by  the  earliest  post,  and  constituted  a  condition  precedent.  The  Lords 
held  that  the  words  meant  by  return  of  post,  and  did  constitute  a  con- 
dition precedent,  and  consequently  that  no  action  was  maintainable  by 
Arnot,  since  he  had  not  complied  with  the  condition  on  which  the  bar- 
gain was  made.  That  case  is  completely  decisive  as  to  what  is  the 
doctrine  of  the  Scotch  law,  and  must  govern  the  decision  here. 

[The  Lord  Chancellor.  Is  it  not  a  question  of  fact,  whether  the 
posting  of  the  letter,  in  this  case,  on  the  30th  of  January,  was  not  a 
compliance  with  the  duty  of  the  party?  Here  is  no  distinct  stipula- 
tion, —  it  is  all  matter  of  inference.  The  question  is,  whether  putting 
in  the  post  is  not  a  virtual  acceptance,  though  by  the  accident  of  the 
post  it  does  not  arrive.  In  the  case  quoted,  one  whole  day  was 
allowed  to  intervene.  But  in  this  case,  if  putting  the  letter  in  the  post 
is  a  compliance  with  the  condition,  there  is  an  end  of  the  question.] 

That  would  be  so,  if  it  was  a  condition  subsequent,  for  then  some- 
thing could  be  substituted  for  actual  performance.  But  this  is  a  con- 
dition precedent,  and  must  be  literally  performed. 

In  considering  this  question,  Lord  Jeffrey  observed,  "The  party 
here  only  says,  '  If  I  do  not  hear  by  return  of  post.'  I  have  yet  to 
learn  that  the  return  of  post  is  like  the  return  of  the  sun  to  the  merid- 
ian at  a  particular  time.  I  do  not  think  that  the  use  of  such  a  phrase 
is  equivalent  to  the  stipulation  of  a  particular  time.  I  am  inclined  to 
hold  that  the  return  of  post  means  the  actual  return  of  the  post.  And 
the  species  facti  here  was,  the  letter  accepting  the  offer  having  been 
sent  in  due  time  to  the  post-office,  that  it  did  [not?]  come  to  hand  at 
the  hour  at  which,  according  to  the  usual  time  required  for  its  transmis- 
sion, it  should  have  come.  But  the  actual  course  of  that  post  was  not 
till  the  morning  of  the  1st  February."  And  the  learned  Judge  justi- 
ces his  doctrine  by  referring  to  the  case  of  the  post  coming  by  sea,  where 
a  general  average  time  is  fixed,  but  where  return  of  post  is  not  calcu- 
lated by  that  average,  but  by  the  actual  arrival  of  the  post,  and  then 
he  supposes  a  universal  snow-storm  affecting  the  delivery  by  land,  and 
argues  that  if  matter  of  that  general  notoriety  would  affect  the  question, 
so  does  any  other  accident  to  the  post,  although  not  so  generally  known. 
But  surely  this  is  giving  an  entirely  new  interpretation  to  mercantile 
contracts,  and  is  making  accidental  circumstances  or  natural  delays, 
always  counted  upon,  furnish  ground  for  the  construction  of  a  delay 
occasioned  by  an  accident  which  neither  party  anticipated.     Besides, 
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it  is  clear  on  the  facts  here,  that  had  the  letter  been  put  into  the  early 
post  of  the  30th  January,  this  accident  would  not  have  befallen  it ;  so 
that  the  accidental  delaj'  in  the  post-office  was  really  the  consequence 
of  the  delay  in  posting  the  letter,  and  was  so  far  attributable  to  the 
respondents. 

They  cannot,  therefore,  claim  any  advantage  from  their  acceptance 
-  of  the  contract,  which  acceptance  they  did  not  notify,  nor  condemn  the 
other  parties  for  non-performance  of  a  contract,  the  acceptance  of  which 
they  did  not  know.  It  is  the  acceptance  which  completes  the  contract. 
The  agreement  is  not  suspended  till  the  offerer  has  actually  received 
notice  of  the  acceptance,  but  only  until  he  might  have  received  notice, 
had  that  notice  been  forwarded  at  the  earliest  moment.  This  is  the 
rule  declared  in  Bell's  Principles  of  the  Law  of  Scotland,1  and  this  rule 
must  be  applied  to,  and  must  govern  the  decision  of,  the  present  case. 

2 

Mr.  Stuart  Worthy  and  Mr.  Hugh  Hill,  for  the  respondents,  were  not 
called  on. 

The  Lord  Chancellor.8  My  Lords,  every  thing  which  learning  or 
ingenuity  can  suggest  on  the  part  of  the  appellants  has  undoubtedly 
been  suggested  on  the  part  of  the  learned  counsel  who  have  just  ad- 
dressed the  House  ;  and  if  your  Lordships  concur  in  my  view,  that 
they  have  failed  in  making  out  their  case,  you  will  have  the  satisfaction 
of  knowing  that  j-ou  have  come  to  that  conclusion  after  having  had 
every  thing  suggested  to  you  that  by  possibility  could  be  advanced  in 
favor  of  this  appeal. 

The  case  certainly  appears  to  me  one  which  requires  great  ingenuity 
on  the  part  of  the  appellants,  because  I  do  not  think  that,  in  the  facts 
of  the  case,  there  is  any  thing  to  warrant  the  appeal.  The  contest 
arises  from  an  order  sent  from  Liverpool  to  Glasgow,  or  rather  a  propo- 
sition sent  from  Glasgow  to  Liverpool,  and  accepted  by  the  house  at 
Liverpool.  It  is  unnecessary  to  go  earlier  into  the  history  of  the  case 
than  the  letter  sent  from  Liverpool  by  Higgins,  bearing  date  the  31st 
of  January.  A  proposition  had  been  made  by  the  Glasgow  house  of 
Dunlop,  Wilson,  &  Co.,  to  sell  2,000  tons  of  pig-iron.  The  answer  is 
of  that  date  of  the  31st  of  January  :  "  Gentlemen,  we  will  take  the  2,000 
tons,  pigs,  you  offer  us."  Another  part  of  the  letter  refers  to  other 
arrangements ;  but  there  is  a  distinct  and  positive  offer  to  take  the 
2,000  tons  of  pigs.  To  that  letter  there  is  annexed  a  postscript  in 
which  they  say,  "  We  have  accepted  your  offer  unconditionally  ;  but  we 
hope  you  will  accede  to  our  request  as  to  delivery  and  mode  of  payment 
by  two  months'  bill." 

That,  my  Lords,  therefore,  is  an  unconditional  acceptance,  by  the 

1  Page  35,  §  78. 

2  The  parts  omitted  relate  to  a  question  of  damages  depending  upon  the  local  law 
of  Scotland.  —  Ed. 

8  Lord  Cottenham.  —  Ed. 
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letter  dated  the  31st  of  January,  which  was  proved  to  have  been  put 
into  the  post-office  at  Liverpool  on  the  30th ;  but  it  was  not  delivered, 
owing  to  the  state  of  severe  frost  at  that  time,  which  delayed  the  mail 
from  reaching  Glasgow  at  the  time  at  which,  in  the  ordinary  course,  it 
would  have  arrived  there.  The  letter  having  been  put  in  on  the  30th 
of  January,  it  ought  to  have  arrived  at  Glasgow  on  the  following  day, 
but  it  did  not  arrive  till  the  1st  of  February. 

It  appears  that  between  the  time  of  writing  the  offer  and  the  1st  of 
February,  the  parties  making  the  offer  had  changed  their  minds ;  and 
instead  of  being  willing  to  sell  2,000  tons  of  pig-iron  on  the  terms  pro- 
posed, they  were  anxious  to  be  relieved  from  that  stipulation ;  and  on 
that  day,  the  1st  of  February,  they  say,  "  We  have  yours  of  yesterday, 
but  are  sorry  that  we  cannot  enter  the  2,000  tons  of  pig-iron,  our  offer 
of  the  28th  not  having  been  accepted  in  course." 

Under  these  circumstances,  the  parties  wishing  to  buy,  and  by  their 
letter  accepting  the  offer,  instituted  proceedings  in  the  Court  of  Ses- 
sion for  damages  sustained  by  the  non-performance  of  the  contract. 
And  the  first  question  raised  by  the  first  exception  applies  not  to  the 
summing  up  of  the  learned  Judge,  but  to  the  admission  of  evidence 
by  him ;  for  connected  with  that  admission  of  evidence  is  the  first 
exception.  I  need  hardly  say  but  little  on  this  point,  but  as  it  formed 
part  of  the  proceedings  on  which  the  judgment  must  ultimately  be 
pronounced,  I  will  very  shortly  call  your  Lordships'  attention  to  the 
proposition  presented  for  your  decision  by  that  first  exception. 

My  Lords,  the  exception  states,  "  that  the  pursuers  having  admitted 
that  they  were  bound  to  answer  the  defenders'  offer  of  the  28th,  by 
letter  written  and  posted  on  the  30th,  and  the  only  answer  received 
by  the  defenders  being  admitted  to  be  dated  on  the  31st  of  January, 
and  received  in  Glasgow  by  the  mail  which  in  due  course  ought  to 
bring  the  Liverpool  letters  of  the  31st,  but  not  Liverpool  letters  of  the 
30th,  it  is  not  competent  in  a  question  as  to  the  right  of  the  defenders 
to  withdraw  or  fall  from  the  offer,  to  prove  that  the  letter  bearing 
date  the  31st  of  January  was  written  and  despatched  from  Liverpool 
on  the  30th,  and  prevented  by  accident  from  reaching  Glasgow  in 
due  course,  especially  as  it  is  not  alleged  that  the  defenders  were 
aware  (previous  to  the  3d  of  February)  of  any  such  accident  having 
occurred." 

The  counsel  for  the  pursuer  answered  that  nothing  had  been  stated, 
but  that  the  pursuers  were  bound  instantly  to  answer  the  defenders' 
offer  of  the  28th  of  January,  and  that,  according  to  the  practice  of  mer- 
chants, it  was  sufficient  if  that  letter  was  answered  on  that  day  on 
which  it  was  received. 

The  Lord  Justice  General  did  overrule  the  objection,  and  admitted 
the  evidence. 

The  exception  is  that  the  learned  judge  was  wrong  in  permitting  the 
pursuer  to  explain  his  mistake.  The  proposition  is,  that  if  a  man  is 
bound  to  answer  a  letter  on  a  particular  day,  and  by  mistake  puts  a 
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date  in  advance,  he  is  to  be  bound  by  his  error,  whether  it  produces 
mischief  to  the  other  party  or  not.  It  is  unnecessary  to  do  more  than 
state  this  proposition  in  order  to  induce  you  to  assent  to  the  view  I 
take  of  the  objection,  and  to  come  to  the  conclusion  that  the  learned 
Judge  was  right  in  allowing  the  pursuer  to  go  into  evidence  to  show 
the  mistake. 

I  pass  on  then  to  the  fourth  exception  which  is  connected  with  this 
point,  and  which  states  that  his  Lordship  did  not  direct  the  jury  in  point 
of  law,  that,  in  the  case  above  supposed,  if  an  answer  arrives,  bearing 
a  date  beyond  the  time  limited  as  above  for  making  answer,  and  arrives 
by  a  mail,  and  is  delivered  at  a  time,  corresponding  to  such  date,  the 
offerer  is  entitled  to  consider  himself  free  to  deal  with  the  goods  as  his 
own,  either  to  sell  or  to  hold,  if  he  was  not  in  the  knowledge  that  the 
answer  received  was  duly  written  at  an  earlier  date,  and  delayed  in  its 
arrival  by  accident ;  that  is  to  say,  that  if  a  letter  bears  a  date  which, 
on  the  face  of  it,  shows  that  it  was  written  erroneously,  nevertheless 
the  party  is  bound  hj  the  date  so  written  on  the  face  of  the  letter,  and 
you  cannot  go  into  the  circumstances  to  explain  how  it  happened  that 
the  letter  did  not  arrive  in  time,  but  that  you  are  bound  to  assume  that 
it  arrived  on  the  day  mentioned,  and  the  party  cannot  give  any  evi- 
dence in  explanation. 

My  Lords,  that  falls  with  the  other  exception,  and  the  two  together 
go  for  nothing.  I  merely  state  it  for  the  purpose  of  asking  your  Lord- 
ships to  concur  in  the  opinion  that  I  have  formed  —  that  the  learned 
Judge  was  correct  in  the  mode  in  which  he  left  the  question  to  the  jury, 
and  consequently  that  on  that  point  the  bill  of  exceptions  cannot  be 
supported. 

The  next  exception  to  be  considered  is  the  second,  and  that  raises  a 
more  important  question,  though  not  one  attended  with  much  difficulty. 
The  exception  is,  that  his  Lordship  did  direct  the  jury  in  point  of  law, 
that  if  the  pursuers  posted  their  acceptance  of  the  offer  in  due  time, 
according  to  the  usage  of  trade,  they  are  not  responsible  for  any  casu- 
alties in  the  post-office  establishment. 

Now,  there  may  be  some  little  ambiguity  in  the  construction  of  that 
proposition.  It  proceeds  on  the  assumption  that,  by  the  usage  of  trade, 
an  answer  ought  to  have  been  returned  by  the  post,  and  that  the  30th 
was  the  right  day  on  which  that  answer  ought  to  have  been  notified. 
Then  comes  the  question,  whether  under  those  circumstances,  that 
being  the  usage  of  trade,  the  fact  of  the  letter  being  delaj'ed,  not  by 
the  act  of  the  party  sending  it,  but  by  an  accident  connected  with  the 
post,  the  party  so  putting  the  letter  in  on  the  right  day  is  to  lose  the 
benefit  which  would  have  belonged  to  him  if  the  letter  had  arrived  in 
due  course? 

I  cannot  conceive,  if  that  is  the  right  construction  of  the  direction 
of  the  learned  Judge,  how  any  doubt  can  exist  on  the  point.  If  a 
party  does  all  that  he  can  do,  that  is  all  that  is  called  for.  If  there  is 
a  usage  of  trade  to  accept  such  an  offer,  and  to  return  an  answer  to 
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such  an  offer,  and  to  forward  it  by  means  of  the  post,  and  if  the  party 
accepting  the  offer  puts  his  letter  into  the  post  on  the  correct  day,  has 
he  not  done  every  thing  he  was  bound  to  do  ?  How  can  he  be  respon- 
sible for  that  over  which  he  has  no  control  ?  It  is  not  the  same  as  if 
the  date  of  the  party's  acceptance  of  the  offer  had  been  the  subject  of 
a  special  contract :  as  if  the  contract  had  been,  "  I  make  you  this  offer, 
but  you  must  return  me  an  answer  on  the  30th,  and  on  the  earliest 
post  of  that  day."  The  usage  of  trade  would  require  an  answer  on  the 
day  on  which  the  offer  was  received,  and  Messrs.  Higgins,  therefore, 
did  on  the  30th,  in  proper  time,  return  an  answer  by  the  right  convey- 
ance —  the  post-office. 

If  that  was  not  correct,  and  if  you  were  to  have  reference  now  to 
any  usage  constituting  the  contract  between  the  parties  a  specific  con- 
tract, it  is  quite  clear  to  me  that  the  rule  of  law  would  necessarily  be 
that  which  has  obtained  by  the  usage  of  trade.  It  has  been  so  decided 
in  cases  in  England,  and  none  has  been  cited  from  Scotland  which  con- 
troverts that  proposition ;  but  the  cases  in  England  put  it  beyond  all 
doubt.  It  is  not  disputed  —  it  is  a  very  frequent  occurrence  —  that  a 
party  having  a  bill  of  exchange,  which  he  tenders  for  payment  to  the 
acceptor,  and  payment  is  refused,  is  bound  to  give  the  earliest  notice  to 
the  drawer.  That  person  may  be  resident  many  miles  distant  from  him  ; 
if  he  puts  a  letter  into  the  post  at  the  right  time,  it  has  been  held  quite 
sufficient ;  he  has  done  all  that  he  is  expected  to  do  as  far  as  he  is  con- 
cerned ;  he  has  put  the  letter  into  the  post,  and  whether  that  letter  be 
delivered  or  not,  is  a  matter  quite  immaterial,  because  for  accidents 
happening  at  the  post-office  he  is  not  responsible. 

My  Lords,  the  case  of  Stocken  v.  Collin 1  is  precisely  a  case  of  that 
nature,  where  the  letter  did  not  arrive  in  time.  In  that  case  Baron 
Parke  says,  "  It  was  a  question  for  the  jury  whether  the  letter  was  put 
into  the  post-office  in  time  for  deliver}'  on  the  28th.  The  post-office 
mark  certainly  raised  a  presumption  to  the  contrary,  but  it  was  not 
conclusive.  The  jurors  have  believed  the  testimony  of  the  witness  who 
posted  the  letter,  and  the  verdict  was  therefore  right.  If  a  party  puts 
a  notice  of  dishonor  into  the  post,  so  that  in  due  course  of  delivery  it 
would  arrive  in  time,  he  has  done  all  that  can  be  required  of  him,  and 
it  is  no  fault  of  his  if  delay  occurs  in  the  delivery."  Baron  Alderson 
says,  "  The  party  who  sends  the  notice  is  not  answerable  for  the  blunder 
of  the  post-office.  I  remember  to  have  held  so  in  a  case  on  the  Norfolk 
Circuit,  where  a  notice  addressed  to  Norwich  had  been  sent  to  Warwick. 
If  the  doctrine  that  the  post-office  is  only  the  agent  for  the  delivery  of 
the  notice  was  correct,  no  one  could  safely  avail  himself  of  that  mode 
of  transmission.  The  real  question  is  whether  the  party  has  been 
guilty  of  laches.'' 

There  is  also  the  other  case  which  has  been  referred  to,  which  declares 
the  same  doctrine,  the  case  of  Adams  v.  Lindsell.     That  is  a  case 

l  7  Meeson  &  Weleby,  615. 
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where  the  letter  went,  by  the  error  of  the  party  sending  it,  to  the 
wrong  place,  but  the  party  receiving  it  answered  it,  so  far  as  he  was 
concerned,  in  proper  time.  The  party,  however,  who  originally  sent 
the  offer  not  receiving  the  answer  in  proper  time,  thought  he  was  dis- 
charged, and  entered  into  a  contract  and  sold  the  goods  to  somebody 
else.  The  question  was,  whether  the  party  making  the  offer  had  a 
right  to  withdraw  after  notice  of  acceptance.  He  sold  the  goods  after 
the  party  had  written  the  letter  of  acceptance,  but  before  it  arrived  he 
said,  "  I  withdraw  my  offer."  Therefore  he  said,  "before  I  received 
your  acceptance  of  my  offer  I  had  withdrawn  it."  And  that  raised  the 
question  when  the  acceptance  toot  place,  and  what  constituted  the 
acceptance.  It  was  argued,  that  ' '  till  the  plaintiff's  answer  was  actu- 
ally received,  there  could  be  no  binding  contract  between  the  parties, 
and  that  before  then  the  defendants  had  retracted  their  offer  by  selling 
the  wool  to  other  persons."  But  the  Court  said,  "  If  that  were  so,  no 
contract  could  ever  be  completed  by  the  post,  for  if  the  defendants 
were  not  bound  by  their  offer  when  accepted  by  the  plaintiffs  till  the 
answer  was  received,  then  the  plaintiffs  ought  not  to  be  bound  till  after 
they  had  received  the  notification  that  the  defendants  had  received 
their  answer  and  assented  to  it.  And  so  it  might  go  on  ad  infinitum.. 
The  defendants  must  be  considered  in  law  as  making,  during  every 
instant  of  the  time  their  letter  was  travelling,  the  same  identical  offer 
to  the  plaintiffs,  and  then  the  contract  is  completed  by  the  acceptance 
of  it  by  the  latter." 

Those  two  cases  leave  no  doubt  at  all  on  the  subject.  Common  sense 
tells  us  that  transactions  cannot  go  on  without  such  a  rule,  and  these 
cases  seem  to  be  the  leading  cases  on  the  subject,  and  we  have  heard 
no  authority  cited  which  in  the  least  degree  affects  the  principle  on 
which  they  proceed.  The  law  of  Scotland  appears  to  be  the  same  as 
the  law  of  England,  for  Mr.  Bell's  Commentary  lays  down  the  same 
rule  as  existing  in  Scotland,  and  nothing  has  been  stated  to  us  in  con- 
tradiction of  his  opinion. 

Now  whether  I  take  that  proposition  as  conclusive  upon  the  objec- 
tion, or  whether  I  consider  it  as  a  question  entirely  open,  whether  the 
putting  the  letter  into  the  post  was,  or  not,  in  time  to  constitute  a 
valid  acceptance,  it  appears  to  me  that  the  learned  Judge  was  right  in 
the  conclusion  to  which  he  came,  that  he  was  right  in  the  mode  in 
which  he  left  the  question  to  the  jury,  and  that  he  was  not  bound  to 
lay  down  the  law  in  the  manner  alleged  in  the  bill  of  exceptions. 

The  next  exception  is  the  third,  which  says,  "In  so  far  as  his  Lord- 
ship did  hot  direct  the  jury  in  point  of  law,  that  if  a  merchant  makes 
an  offer  to  a  party  at  a  distance,  by  post  letter,  requiring  to  be  an- 
swered within  a  certain  time,  and  no  answer  arrives  within  such  time  as 
it  should  arrive,  if  the  party  had  written  and  posted  his  letter  within  the 
time  allowed,  the  offerer  is  free,  though  the  answer  may  have  actually 
been  written  and  posted  in  due  time,  if  he  is  not  proved  to  be  aware 
of  accidental  circumstances  preventing  the  due  arrival  of  the  answer." 
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That,  my  Lords,  raises  first  of  all  a  proposition  that  does  not  arise 
in  this  case  at  all.  It  assumes  a  contract  that  requires  an  answer  with- 
in a  certain  stipulated  time,  and  it  assumes  (which  is  already  disposed 
of  by  what  I  have  said  in  answer  to  the  second  exception)  that  the 
putting  a  letter  into  the  post  is  not  a  compliance  with  the  requisition  of 
the  offer.  But  there  is  no  special  contract  here,  and  therefore  this 
exception  cannot  be  maintained. 

I  believe  that  in  these  remarks  I  have  exhausted  the  whole  of  the 
objections  made ;  and  my  advice  to  your  Lordships  is  to  affirm  the 
judgment  of  the  Court  from  which  this  is  appealed. 

It  was  ordered  that  the  interlocutor  complained  of  should  be  affirmed, 
with  costs. 


OFFORD  v.  DAVIES  AND  ANOTHER.  ,' 
In  the  Common  Pleas,  June  2,  1862. 

[Reported  in  12  Common  Bench  Reports,  New  Series,  748.] 

This  was  an  action  upon  a  guaranty.  The  first  count  of  the  dec- 
laration stated,  that,  by  a  certain  instrument  in  writing  signed  by 
the  defendants,  and  addressed  and  delivered  by  the  defendants  to 
the  plaintiff,  the  defendants  undertook,  promised,  and  agreed  with  the 
plaintiff  in  the  words  and  figures  following,  that  is  to  say:  "  We,  the 
undersigned,  in  consideration  of  j'our  discounting,  at  our  request,  bills 
of  exchange  for  Messrs.  Davies  &  Co.,  of  Newtown,  Montgomerj-shire, 
drapers,  hereby  jointly  and  severally  guarantee  for  the  space  of  twelve 
calendar  months  the  due  payment  of  all  such  bills  of  exchange,  to  the 
extent  of  600?.  And  we  further  jointly  and  severally  undertake  to 
make  good  any  loss  or  expenses  you  may  sustain  or  incur  in  conse- 
quence of  advancing  Messrs.  Davies  &  Co.  such  moneys."  Averment, 
that  the  plaintiff,  relying  on  the  said  promise  of  the  defendants,  after 
the  making  of  the  said  promise,  and  within  the  space  of  twelve  calendar 
months  thereafter,  did  discount  divers  bills  of  exchange  for  the  said 
Messrs.  Davies  &  Co.,  of  Newtown  aforesaid,  certain  of  which  bills  of 
exchange  became  due  and  payable  before  the  commencement  of  this 
suit,  but  were  not  then  or  at  any  other  time  duly  paid,  and  the  said  bills 
respectively  were  dishonored ;  and  that  the  plaintiff,  after  the  making 
of  the  said  promise,  and  within  the  said  twelve  calendar  months, 
advanced  to  the  said  Messrs.  Davies  &  Co.  divers  sums  of  money  on 
and  in  respect  of  the  discount  of  the  said  last-mentioned  bills  so  dis- 
honored as  aforesaid,  certain  of  which  moneys  were  due  and  owing  to 
the  plaintiff  before  and  at  the  time  of  the  commencement  of  this  suit ; 

1  See  supra,  p.  28,  n.  2.  —  Ed. 
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and  that  all  things  had  happened  and  all  times  had  elapsed  necessary, 
&c.  ;  yet  that  the  defendants  broke  their  said  promise,  and  did  not  pay 
to  the  plaintiff,  or  to  the  respective  holders  for  the  time  being  of  the 
said  bills  of  exchange  so  dishonored  as  aforesaid,  or  to  any  other  per- 
son entitled  to  receive  the  same,  the  respective  sums  of  money  payable 
by  the  said  bills  of  exchange  ;  nor  did  the  defendants  pay  to  the 
plaintiff  the  said  sums  of  money  so  advanced  by  the  plaintiff  as  afore- 
said, or  any  part  thereof;  whereby  the  sums  payable  by  the  said  bills 
of  exchange  so  dishonored  as  aforesaid  became  lost  to  the  plaintiff, 
and  he  became  liable  to  pay  and  take  up  certain  of  the  said  bills  of 
exchange,  and  did  pay  and  take  up  certain  of  the  said  bills  of  ex- 
change, and  was  forced  and  obliged  to  and  did  expend  certain  moneys 
in  endeavoring  to  obtain  part  of  certain  of  the  said  bills  of  exchange, 
and  the  plaintiff  lost  the  interest  which  he  might  have  made  of  his 
moneys,  if  the  said  bills  had  been  duly  paid  at  maturity. 

Fourth  plea,  to  the  first  count,  —  so  far  as  the  same  relates  to  the 
sums  payable  by  the  defendants  in  respect  of  the  sums  of  monej-  pay- 
able by  the  said  bills  of  exchange,  and  the  said  sums  so  advanced,  — 
that,  after  the  making  of  the  said  guaranty,  and  before  the  plaintiff 
had  discounted  such  bills  of  exchange,  and  before  he  had  advanced 
such  sums  of  money,  the  defendants  countermanded  the  said  guaranty, 
and  requested  the  plaintiff  not  to  discount  such  bills  of  exchange,  and 
not  to  advance  such  moneys. 

To  this  plea  the  plaintiff  demurred  ;  the  ground  of  demurrer  stated 
in  the  margin  being  ' '  that  the  fourth  plea  offers  no  defence  to  that  part 
of  the  declaration  to  which  it  is  pleaded,  for  that  a  party  giving  a  guar- 
anty [for  a  definite  period]  has  no  power  to  countermand  it  without 
the  assent  of  the  person  to  whom  it  is  given."     Joinder. 

Prentice  (with  whom  was  Brandt) ,  in  support  of  the  demurrer.  A 
guaranty  like  this,  to  secure  advances  for  twelve  months,  is  a  contract 
which  cannot  be  rescinded  or  countermanded  within  that  time  without 
the  assent  of  the  person  to  whom  it  is  given.  [Byles,  J.  What  con- 
sideration have  these  defendants  received  ?]  For  any  thing  disclosed  by 
the  plea,  the  plaintiff  might  have  altered  his  position  in  consequence 
of  the  guaranty,  by  having  entered  into  a  contract  with  Davies  & 
Co.,  of  Newtown,  to  discount  their  bills  for  twelve  months.  In  Calvert 
o.  Gordon,  1  M.  &  R.  497,  7  B.  &  C.  809,  3  M.  &  R.  124,  it  was 
held  that  the  obligor  of  a  bond  conditioned  for  the  faithful  service 
of  A.  whilst  in  the  employ  of  B.  cannot  discharge  himself  by  giving 
notice  that  after  a  certain  period  he  will  be  no  longer  answerable  ; 
nor  can  the  personal  representative  of  the  obligor  discharge  himself 
by  such  a  notice.1  Lord  Tenterden,  in  giving  judgment  in  that 
case,  says  (3  M.  &  R.  128)  :  "  The  only  question  raised  by  the 
defendant's  second  plea  is,  whether  it  is  competent  to  the  surety  to 

1  And  see  Gordo.?  v.  Calvert,  2  Sim.  253,  4  Euss.  581,  where  an  injunction  to  re- 
strain proo.ppclings  a    .aw  upon  the  bond  was  dissolved. 
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put  an  end  to  his  liability  by  giving  a  notice  which  is  to  take  effect 
from  the  very  day  on  which  it  is  given.  It  would  be  a  hardship 
upon  the  master  if  this  could  be  done.  It  is  said  that  it  would  be  a 
hardship  on  the  surety  if  this  liability  must  necessarily  continue  dur- 
ing the  whole  time  that  the  principal  remains  in  his  service  ;  but,  look- 
ing at  the  instrument  itself,  it  would  appear  that  it  was  the  intention 
of  the  testator  to  enter  into  this  unlimited  engagement.  It  was  com- 
petent to  him  to  stipulate  that  he  should  be  discharged  from  all 
future  liability  after  a  specified  time,  after  notice  given.  This  he  has 
not  done."  Here,  the  defendants  have  stipulated  that  their  liability 
shall  discontinue  at  the  end  of  twelve  calendar  months.  What  pre- 
tence is  there  for  relieving  them  from  that  bargain?  [Btles,  J.  Sup- 
pose a  man  gives  an  open  guaranty,  with  a  stipulation  that  he  will  not 
withdraw  it, — what  is  there  to  bind  him  to  that?]  If  acted  upon  by 
the  other  party,  it  is  submitted  that  that  would  be  a  binding  contract. 
Hassell  v.  Long,  2  M.  &  Selw.  363,  is  an  authority  to  the  same  effect 
as  Calvert  v.  Gordon.  In  Pothier  on  Obligations,  Part  II.  c.  6,  §  7, 
art.  2,  p.  442,  it  is  said,  "  When  the  obligation  to  which  a  surety  has 
acceded  must  from  its  nature  exist  a  certain  time,  however  long  it  may 
be,  the  surety  cannot  within  that  time  demand  that  the  principal  debtor 
should  discharge  him  from  it ;  for  as  he  knew,  or  ought  to  know,  the 
nature  of  the  obligation  to  which  he  acceded,  he  should  have  reckoned 
upon  continuing  obliged  during  the  whole  of  the  time."  Again,  Part  III. 
c.  6,  art.  4,  p.  635  :  "  Regularly,  lapse  of-time  does  not  extinguish  obli- 
gations :  persons  who  enter  into  an  obligation  oblige  themselves  and  their 
heirs  until  the  obligation  is  perfectly  accomplished.  But  there  may  be 
a  valid  agreement  that  an  obligation  shall  only  continue  to  a  certain 
time.  For  instance,  I  may  become  surety  for  a  person  upon  condition 
that  my  undertaking  shall  not  bind  me  after  the  expiration  of  three 
years." 

E.  James,  Q.  C.  (with  whom  was  T.  Jones) ,  contra.  The  cases  upon 
bonds  for  guaranteeing  the  honesty  of  clerks  or  servants  are  inappli- 
cable :  there  the  contract  attaches  as  soon  as  the  clerk  or  servant  enters 
the  service,  and  it  is  not  separable.  This,  however,  is  not  a  case  of 
contract  at  all.  It  is  a  mere  authority  to  discount,  and  a  promise  to 
indemnify  the  plaintiff  in  respect  of  each  bill  discounted ;  and  it  was 
perfectly  competent  to  the  defendants  at  any  time  to  withdraw  that 
authority  as  to  future  transactions  of  discount.  This  is  more  like  the 
mandatum  pecunice  credendce  treated  of  by  Pothier  —  on  Obligations, 
Part  II.  c.  6,  §  8,  art.  1.  If  so,  it  is  subject  to  all  incidents  of  a  man- 
date or  authority.  [Willes,  J.  Mandatum  does  not  mean  a  bare 
authority  which  roay  be  revoked.]  In  Story  on  Agency,  the  learned 
author,  having  stated  in  §  463,  that,  "in  general,  the  principal  has  a 
right  to  determine  or  revoke  the  authority  given  to  his  agent,  at  his 
own  mere  pleasure,"  proceeds  in  §  464  :  "The  civil  law  contained  an 
equally  broad  doctrine.  Si  mandevero  exigendam  pecuniam,  deinde 
voluntatem  mutavero,  an  sit  mandati  actio  vel  mihi,  vel  hseredi«meo  ? 
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Et  ait  M.ircellus,  cessare  mandati  actionem,  quia  extincturn  est  man- 
datum,  flnita  voluntate.1  The  same  principle  has  infused  itself  into  the 
jurisprudence  of  modern  Europe,  as,  indeed,  it  could  not  fail  to  do, 
since  it  is  but  an  application  of  a  maxim  founded  upon  the  natural 
rights  of  men  in  all  ages,  in  regard  to  their  own  private  concerns, 
where  the  law  has  not  interfered  to  prohibit  the  exercise  of  them." 
"But,"  §  466,  "let  us  suppose  that  the  authority  has  been  in  part 
actually  executed  by  the  agent ;  in  that  case,  the  question  will  arise 
whether  the  principal  can  revoke  the  authority,  either  in  the  whole  or 
as  to  the  part  which  remains  unexecuted.  The  true  principle  would 
seem  to  be,  that,  if  the  authority  admits  of  severance,  or  of  being  re- 
voked as  to  the  part  which  is  unexecuted,  either  as  to  the  agent  or  as 
to  third  persons,  then  and  in  such  case  the  revocation  will  be  good  as 
to  the  part  unexecuted,  but  not  as  to  the  part  already  executed."  A 
mutual  agreement  to  rescind  can  only  be  necessary  where  there  is  a 
mutual  contract.  But,  in  a  case  like  this,  where  there  is  no  complete 
contract  until  something  is  done  by  the  mandatory,  the  assent  of  both 
parties  cannot  be  required.  Suppose  Davies  &  Co.,  of  Newtown,  had 
become  notoriously  insolvent,  would  the  defendants  continue  bound  by 
their  guaranty,  if  the  plaintiffs,  with  notice  of  that  fact,  chose  to  go  on 
discounting  for  them?  [Williams,  J.  Suppose  I  guarantee  the  price 
of  a  carriage,  to  be  built  for  a  third  party  who,  before  the  carnage 
is  finished,  and  consequently  before  I  am  bound  to  pay  for  it,  becomes 
insolvent,  —  may  I  recall  my  guaranty  ?]  Not  after  the  ooach-builder 
has  commenced  the  carriage.  [Erle,  C.  J.  Before  it  ripens  into  a 
contract,  either  party  may  withdraw,  and  so  put  an  end  to  the  matter. 
But  the  moment  the  coach-builder  has  prepared  the  materials,  he 
would  probabty  be  found  by  the  jury  to  have  contracted.]  In  an  Ameri- 
can work  of  considerable  authority,  Parsons  on  Contracts,  p.  517,  it  is 
said,  "A  promise  of  guarantj-  is  alwaj's  revocable,  at  the  pleasure  of 
the  guarantor,  by  sufficient  notice,  unless  it  be  made  to  cover  some 
specific  transaction  which  is  not  yet  exhausted,  or  unless  it  be  founded 
upon  a  continuing  consideration,  the  benefit  of  which  the  guarantor 
cannot  or  does  not  renounce.  If  the  promise  be  to  guarantee  the 
payment  of  goods  sold  up  to  a  certain  amount,  and,  after  a  par',  has 
been  delivered,  the  guaranty  is  revoked,  it  would  seem  that  the  revo- 
cation is  good,  unless  it  be  founded  upon  a  consideration  which  has 
been  paid  to  the  guarantor  for  the  whole  amount ;  or  unless  the  seller 
has,  in  reliance  on  the  guaranty,  not  only  delivered  a  part  to  the  buyer, 
but  bound  himself  by  a  contract,  enforceable  at  law,  to  deliver  the 
residue."  Brocklebank  v.  Moore,  cor.  Abbott,  C.  J.,  Guildhall  Sit- 
tings after  Trinity  Term,  1823,  referred  to  in  2  Stark.  Evid.,  3d  edit. 
510,  n.,  is  a  direct  authority  that  "a  continuing  guaranty  is  counter- 
mandable  by  parol."  And  the  same  principle  is  clearly  deducible  from 
Mason  v.  Pritchard,  12  East,  227.     [Williams,  J.     That  would  have 

l  D.  17,  1,12,16.  —  Ed. 
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been  applicable,  if  this  had  been  a  guaranty  for  6001.,  with  no  mention 
of  the  twelve  calendar  months.]  The  mention  of  twelve  months 
would  not  compel  the  plaintiff  to  go  on  discounting  for  that  period.  In 
Holland  v.  Teed,  7  Hare,  50,  under  a  guaranty  given  to  a  banking-house 
consisting  of  several  partners,  for  the  repayment  of  such  bills  drawn 
upon  them  by  one  of  their  customers  as  the  bank  might  honor,  and 
any  advances  they  might  make  to  the  same  customer,  within  a  certain 
time,  it  was  held  that  the  guaranty  ceased  upon  the  death  of  one  of 
the  partners  in  the  bank  before  the  expiration  of  the  time  to  which 
the  guaranty  was  expressed  to  extend ;  that  bills  accepted  before  the 
death  of  the  partner,  and  payable  afterwards,  were  within  the  guar- 
anty ;  and  that  the  amount  guaranteed  could  not  be  increased  by  any 
act  of  the  continuing  firm  and  the  customer  after  the  death  of  the 
partner,  although  such  amount  might  be  diminished  by  such  act. 
[Btles,  J.  The  case  of  a  change  in  the  firm  is  now  provided  for  by 
the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  c.  97,  §  4.  Eele, 
C.  J.  What  meaning  do  you  attribute  to  the  words  "  at  our  request" 
in  this  guaranty?]  As  and  when  we  request.  The  notice  operated  a' 
retractation  of  the  request,  and  any  discount  which  took  place  after 
that  notice  was  not  a  discount  at  the  request  of  the  defendants. 

Brandt,  in  reply.  The  Court  of  Exchequer  have  decided  in  this 
term,  in  a  case  of  Bradbury  v.  Morgan,1  that  the  death  of  the  surety 
does  not  operate  a  revocation  of  a  continuing  guaranty.  If  that  be  so, 
it  is  plain  that  the  guaranty  is  not  a  mere  mandatum,  but  a  contract. 
In  Gordons.  Calvert,  2  Sim.  253,  4  Euss.  581,  the  executrix  of  the 
deceased  surety  gave  notice  to  Calvert  &  Co.,  the  obligees,  that  she 
would  no  longer  consider  herself  liable  on  the  bond ;  but  the  Vice- 
Chancellor  (Sir  L.  Shadwell)  said,  that,  "  by  the  original  contract,  the 
liability  of  the  surety  was  to  continue  as  long  as  Calvert  &  Co.  kept 
Eichard  Edwards,  or  he  chose  to  remain  in  their  service  ;  that  after 
Calvert  &  Co.  had  received  the  plaintiff's  letter  they  never  gave  her 
any  intimation  that  they  did  not  consider  her  as  continuing  liable  under 
her  husband's  bond ;  that  their  conduct  did  not  operate  in  any  man- 
ner upon  her  ;  and  that  therefore  the  injunction  ought  to  be  dissolved." 
That  shows  that,  in  the  opinion  of  that  learned  Judge,  the  assent  of 
the  three  persons  concerned  and  interested  in  the  bargain  would  be 

1  Since  reported,  31  Law  J.  Exeh.  462 ;  [1  H.  &  C.  249].  There  the  guaranty  was 
in  the  following  terms:  "Messrs.  Bradbury  &  Co.,  —  I  request  you  will  give  credit 
in  the  usual  way  of  your  business  to  H.  L. ;  and,  in  consideration  of  your  doing  so,  I 
do  hereby  engage  to  guarantee  the  regular  payment  of  the  running  balance  of  his 
account  with  you,  until  I  give  you  notice  to  the  contrary,  to  the  extent  of  100Z. : "  and  it 
was  held,  that  the  liability  was  not  determined  by  the  death  of  the  surety,  but  that 
his  executors  were  liable  to  Bradbury  &  Co.  for  goods  sold  and  credit  given  to  H.  L. 
subsequently  to  the  surety's  death,  —  on  the  ground  (contrary  to  the  doctrine  laid 
down  in  Smith's  Mercantile  Law,  4th  edit.  425,  6th  edit.  477,  and  adopted  in  Williams 
on  Executors,  5th  edit.  1604)  that  the  guaranty  was  a  contract  to  be  answerable  to 
the  extent  stipulated  for  credit  given  to  the  principal  debtor,  until  the  creditors  should 
receive  a  notice  to  put  an  end  to  it. 
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requisite  to  its  dissolution.  The  fourth  plea  does  not  allege  that  notice 
of  revocation  was  given  before  any  bills  had  been  discounted  by  the 
plaintiffs.  It  must  therefore  be  assumed  that  some  discounts  had  taken 
place.     \_T.  Jones.    The  fact  undoubtedly  is  so.] 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  declaration  alleged  a  contract  by  the  defendants,  in  consideration 
that  the  plaintiff  would,  at  the  request  of  the  defendants,  discount  bills 
for  Davies  &  Co.,  not  exceeding  600L,  the  defendants  promised  to 
guarantee  the  repayment  of  such  discounts  for  twelve  months,  and  the 
discount,  and  no  repayment.  The  plea  was  a  revocation  of  the  promise 
before  the  discount  in  question ;  and  the  demurrer  raised  the  question 
whether  the  defendants  had  a  right  to  revoke  the  promise.  We  are  of 
opinion  that  they  had,  and  that,  consequently,  the  plea  is  good. 

This  promise  by  itself  creates  no  obligation.1  It  is  in  effect  condi- 
tioned to  be  binding  if  the  plaintiff  acts  upon  it,  either  to  the  benefit  of 
the  defendants  or  to  the  detriment  of  himself.  But,  until  the  condi- 
tion has  been  at  least  in  part  fulfilled,  the  defendants  have  the  power 
of  revoking  it.  In  the  case  of  a  simple  guaranty  for  a  proposed  loan, 
the  right  of  revocation  before  the  proposal  has  been  acted  on  did  not 
appear  to  be  disputed.  Then  are  the  rights  of  the  parties  affected 
either  by  the  promise  being  expressed  to  be  for  twelve  months,  or  by 
the  fact  that  the  same  discounts  had  been  made  before  that  now  in 
question,  and  repaid  ?     We  think  not. 

The  promise  to  repay  for  twelve  months  creates  no  additional  liabil- 
ity on  the  guarantor,  but,  on  the  contrary,  fixes  a  limit  in  time  beyond 
which  his  liability  cannot  extend.  And,  with  respect  to  other  discounts, 
which  had  been  repaid,  we  consider  each  discount  as  a  separate  trans- 
action, creating  a  liability  on  the  defendant  till  it  is  repaid,  and  after 
repayment  leaving  the  promise  to  have  the  same  operation  that  it  had 
before  any  discount  was  made,  and  no  more. 

Judgment  for  the  defendants. 

1  "  A  great  number  of  cases  are  of  contracts  not  binding  on  both  sides  at  the  time 
when  made,  and  in  which  the  whole  duty  to  be  performed  rests  with  one  of  the  con- 
tracting parties.  A  guaranty  falls  under  that  class ;  when  a  person  says,  '  In  case 
you  choose  to  employ  this  man  as  your  agent  for  a  week,  I  will  be  responsible  for 
all  such  sums  as  he  shall  receive  during  that  time,  and  neglect  to  pay  over  to  you,' 
the  party  indemnified  is  not  therefore  bound  to  employ  the  person  designated  by  the 
guaranty ;  but  if  he  do  employ  him,  then  the  guaranty  attaches  and  becomes  bind- 
ing on  the  party  who  gave  it."  Parke,  B.,  Kenneway  v.  Treleavan,  5  M.  &  W.  498, 
501.  "  Suppose  I  say,  if  you  will  furnish  goods  to  a  third  person,  I  will  guarantee 
the  payment:  there  you  are  not  bound  to  furnish  them  ;  yet  if  you  do  furnish  them 
in  pursuance  of  the  contract,  you  may  sue  me  on  my  guaranty."  Patteson,  J.,  Mor- 
ton v.  Burn,  7  Ad.  &  El.  19,  23.  —Ed. 
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RAFFLES   v.   WICHELHAUS   AND   ANOTHER. 

In  the  Exchequer,  January  20,  1864. 
[Reported  in  2  Hurlstone  $■  Coltman,  906.] 

Declaration  :  for  that  it  was  agreed  between  the  plaintiff  and 
the  defendants,  to  wit,  at  Liverpool,  that  the  plaintiff  should  sell  to 
the  defendants,  and  the  defendants  buy  of  the  plaintiff,  certain  goods, 
to  wit,  125  bales  of  Surat  cotton,  guaranteed  middling  fair  merchant's 
Dhollerah,  to  arrive  ex  ' '  Peerless  "  from  Bombay  ;  and  that  the  cotton 
should  be  taken  from  the  quay,  and  that  the  defendants  would  pay 
the  plaintiff  for  the  same  at  a  certain  rate,  to  wit,  at  the  rate  of  17 \d. 
per  pound,  within  a  certain  time  then  agreed  upon  after  the  arrival 
of  the  said  goods  in  England.  Averments :  that  the  said  goods  did 
arrive  by  the  said  ship  from  Bombay  in  England,  to  wit,  at  Liverpool, 
and  the  plaintiff  was  then  and  there  ready  and  willing  and  offered 
;o  deliver  the  said  goods  to  the  defendants,  &c.  Breach:  that  the 
lefendants  refused  to  accept  the  said  goods  or  pay  the  plaintiff  for 
;hem. 

Plea :  that  the  said  ship  mentioned  in  the  said  agreement  was 
aieant  and  intended  by  the  defendants  to  be  the  ship  called  the 
"Peerless,"  which  sailed  from  Bombay,  to  wit,  in  October;  and  that 
the  plaintiff  was  not  ready  and  willing  and  did  not  offer  to  deliver  to 
the  defendants  any  bales  of  cotton  which  arrived  by  the  last-mentioned 
ship,  but  instead  thereof  was  only  ready  and  willing  and  offered  to 
deliver  to  the  defendants  125  bales  of  Surat  cotton  which  arrived  by 
another  and  different  ship,  which  was  also  called  the  "Peerless,"  and 
which  sailed  from  Bombay,  to  wit,  in  December. 

Demurrer,  and  joinder  therein. 

Milward,  in  support  of  the  demurrer.  The  contract  was  for  the 
sale  of  a  number  of  bales  of  cotton  of  a  particular  description,  which 
the  plaintiff  was  ready  to  deliver.  It  is  immaterial  by  what  ship  the 
cotton  was  to  arrive,  so  that  it  was  a  ship  called  the  "Peerless." 
The  words  ' '  to  arrive  ex  '  Peerless ' "  only  mean  that,  if  the  vessel 
is  lost  on  the  voyage,  the  contract  is  to  be  at  an  end.  [Pollock,  C.  B. 
It  would  be  a  question  for  the  jury  whether  both  parties  meant 
the  same  ship  called  the  "Peerless."]  That  would  be  so  if  the  con- 
tract was  for  the  sale  of  a  ship  called  the  "Peerless;"  but  it  is  for 
the  sale  of  cotton  on  board  a  ship  of  that  name.  [Pollock,  C.  B. 
The  defendant  only  bought  that  cotton  which  was  to  arrive  by  a  par- 
ticular ship.  It  may  as  well  be  said,  that,  if  there  is  a  contract  for 
the  purchase  of  certain  goods  in  warehouse  A.,  that  is  satisfied  by  the 
delivery  of  goods  of  the  same  description  in  warehouse  B.J  In  that 
case  there  would  be  goods  in  both  warehouses  ;  here  it  does  not  appear 
that   the   plaintiff  had   any  goods   on  board   the   other    "Peerless." 
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[Martin,  B.  It  is  imposing  on  the  defendant  a  contract  different 
from  that  which  he  entered  into.  Pollock,  C.  B.  It  is  like  a  con- 
tract for  the  purchase  of  wine  coming  from  a  particular  estate  in  France 
or  Spain,  where  there  are  two  estates  of  that  name.]  The  defendant 
has  no  right  to  contradict  hy  parol  evidence  a  written  contract  good 
upon  the  face  of  it.  He  does  not  impute  misrepresentation  or  fraud, 
but  only  says  that  he  fancied  the  ship  was  a  different  one.  Intention  is 
of  no  avail,  unless  stated  at  the  time  of  the  contract.  [Pollock,  C.  B. 
One  vessel  sailed  in  October  and  the  other  in  December.]  The 
time  of  sailing  is  no  part  of  the  contract. 

Mellish  {Cohen  with  him),  in  support  of  the  plea.  There  is  nothing 
on  the  face  of  the  contract  to  show  that  any  particular  ship  called  the 
"Peerless"  was  meant;  but  the  moment  it  appears  that  two  ships 
called  the  ' '  Peerless "  were  about  to  sail  from  Bombay,  there  is  a 
latent  ambiguity,  and  parol  evidence  may  be  given  for  the  purpose  of 
showing  that  the  defendant  meant  one  "Peerless"  and  the  plaintiff 
another.  That  being  so,  there  was  no  consensus  ad  idem,  and  therefore 
no  binding  contract.     [He  was  then  stopped  by  the  Court.] 

Pee  Curiam.     There  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants 


RAMSGATE  VICTORIA  HOTEL  COMPANY  LIMITED 

v.  MONTEFIORE. 

SAME  v.   GOLDSMID. 
In  the  Exchequer,  January  17,  1866. 

[Reported  in  Law  Reports,  1  Exchequer,  109.] 

These  were  actions  for  non-acceptance  of  shares,  and  for  calls  and 
cross- actions  for  recovery  of  deposit,  and  for  damages  for  not  duly 
allotting  shares,  turned  into  a  special  case. 

The  company  was  completely  registered  6th  June,  1864.  By  the 
second  article  of  association  it  was  provided  that  the  companj'  should 
continue  incorporated,  notwithstanding  that  the  whole  number  of  shares 
in  the  company  might  not  be  subscribed  for  or  issued,  and  might  com 
mence  and  carry  on  business  when,  in  the  judgment  of  the  board,  a 
sufficient  number  of  shares  had  been  subscribed  to  justify  them  in  so 
doing. 

The  prospectus  of  the  company  contained  the  following  words : 
"  Deposit  on  application  11.  per  share,  and  4J.  on  allotment."  And  it 
was  further  stated  that  if  no  allotment  were  made  the  deposit  would  be 
returned. 

The  defendant  Montefiore,  on  the  8th  of  June,  186-1,  filled  up,  signed 
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and  sent  to  the  directors  the  printed  form  of  application  annexed  to 
the  prospectus,  which  was  as  follows  :  — 

Gentlemen,  —  Having  paid  to  your  bankers  the  sum  of  50/.,  I  hereby  re- 
quest you  will  allot  me  fifty  shares  of  20Z.  each  in  the  Ramsgate  Victoria  Hotel 
Company  (Limited);  and  I  hereby  agree  to  accept  such  shares,  or  any  smaller 
number  that  may  be  allotted  to  me,  to  pay  the  deposit  and  calls  thereon,  and 
to  sign  the  articles  of  association  of  the  company  at  such  times  and  in  such 
manner  as  you  may  appoint. 

The  defendant  had  so  paid  the  sum  of  50/.,  and  had  taken  from  the 
bankers  the  following  receipt :  — 

Received,  the  8th  of  June,  1864,  on  account  of  the  directors  of  the  Rams- 
gate Victoria  Hotel  Company  (Limited),  the  sum  of  501.,  being  the  deposit 
paid  in  accordance  with  the  terms  of  the  prospectus,  on  an  application  for  an 
allotment  of  fifty  shares  in  the  same  undertaking. 

On  the  17th  of  August  the  secretary  made  out  and  submitted  to  the 
directors  a  list  of  applicants  for  shares  up  to  that  time,  in  which  ap- 
peared the  name  of  the  defendant  for  fifty  shares.  The  list  was  headed  : 
"  List  of  subscribers,  August  17,  1864." 

On  the  2d  of  November  the  secretary  again  submitted  a  list  of  sub- 
scribers to  the  directors,  but  thej'  did  not  deem  it  advisable  to  proceed 
to  an  immediate  allotment,  and  entered  a  minute  to  that  effect.  On 
the  8th  of  November,  the  defendant,  having  received  no  communica- 
tion from  the  company,  withdrew  his  application. 

On  the  23d  of  November  the  secretary  prepared  another  list  of  sub- 
scribers, including  the  defendant's  name.  The  directors  made  the  first 
call,  and  by  their  direction  the  secretary  wrote  the  following  letter  to 
the  defendant :  — 

Sir,  —  I  am  instructed  by  the  directors  to  acquaint  you  that,  in  compliance 
with  your  application,  they  have  allotted  to  you  fifty  shares  in  this  company, 
and  have  entered  your  name  in  the  register  of  shareholders  for  the  same ;  and 
I  have  to  request  that  you  will  pay  the  balance  of  the  first  call,  as  noted  below, 
on  or  before  the  15th  December,  to  the  London  and  County  Bank,  21  Lombard 
Street,  E.  C. 

The  defendant  having  refused  to  accept  the  shares  or  pay  the  call, 
the  company  brought  the  present  action  against  him. 

It  was  contended  by  the  company  that  the  last-mentioned  list  and 
those  previously  mentioned,  or  one  of  them,  constituted  a  sufficient 
register  of  shares  within  the  Companies'  Act,  1862. 

The  directors  had  entered  into  an  agreement  for  the  purchase  of  the 
site  of  the  hotel,  paid  the  deposit,  and  commenced  operations. 

The  facts  with  respect  to  Goldsmid  were  the  same,  except  that  he 
had  never  withdrawn  his  application,  nor  given  any  notice  of  his  inten- 
tion to  do  so. 

Mellish,  Q.  C.  {Digby  with  him) ,  for  the  company,  contended  that, 
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although  in  ordinary  cases  the  assent  of  both  parties,  mutually  com- 
municated, was  necessary  to  form  a  contract,  yet  on  the  authority  of 
Ex  parte  Bloxam 1  and  Ex  parte  Cookney  2  shares  might  be  completely 
allotted  without  any  communication  to  the  applicant,  or  acceptance  by 
him ;  that  the  facts  above  stated  showed  an  allotment  made  on  the 
17th  of  August;  but  that,  if  not,  the  allotment  in  November  was,  con- 
sidering the  nature  of  the  contract,  made  within  a  reasonable  time, 
and,  if  so  made,  the  letter  of  withdrawal  was  inoperative. 

M.  Chambers,  Q.  C.  (Cohen  with  him),  for  the  defendants,  was  not 
called  on. 

The  Court  (Pollock,  C.  B.,  Martin,  Channell,  Pigott,  BB.) 
observed- that,  in  both  cases  cited,  the  question  was  as  to  the  liability  of 
an  applicant  for  shares  as  a  contributory,  and  they  referred  to  the  judg- 
ment of  Turner,  L.  J.,  in  Ex  parte  Bloxam,8  as  explaining  the  ratio 
decidendi  in  that  case ;  they  held  that  there  was  no  allotment  till 
November  23,  that  the  allotment  must  be  made  within  reasonable  time, 
and  that  the  interval  from  June  to  November  was  not  reasonable,  and 
therefore  gave  Judgment  for  both  the  defendants. 


IN  RE  NATIONAL   SAVINGS  BANK  ASSOCIATION. 

HEBB'S   CASE. 

In  Chancery,  Mat  1,  1867. 

[Reported  in  Law  Repoits,  i  Equity,  9.] 

This  was  an  application  by  Hemy  Kirke  Hebb,  that  his  name  might 
be  removed  from  the  list  of  contributories  of  the  National  Savings 
Bank  Association,  a  company  formed  under  the  Joint  Stock  Companies' 
Act,  1856,  and  now  being  wound  up  under  the  Companies'  Act,  1802. 

On  the  28th  of  August,  1857,  Hebb  signed  and  gave  to  the  agent  of 
the  company  at  Lincoln  an  application  for  ten  shares  in  a  form  pro- 
vided b}~  the  company,  and  at  the  same  time  paid  to  the  agent  a  deposit 
of  5s.  per  share,  for  which  the  agent  gave  him  a  receipt,  with  a  memo- 
randum that  a  duly  authorized  receipt  would  be  forwarded  from  the 
head  office  within  eight  clays. 

On  the  4th  of  September,  1857,  the  directors  allotted  ten  shares  to 
Hebb,  and  entered  his  name  in  the  allotment  book,  and  on  the  same 
day  sent  to  their  agent  at  Lincoln  the  letter  of  allotment  with  a  receipt 
for  the  deposit  signed  by  two  directors,  but  the  agent  did  not  deliver 
the  letter  and  receipt  to  Hebb   until  the  9th  of  September.      In  the 

i  33  L.  J.  (Ch.)  519,  574.  2  3  De  G.  &  J.  170 ;  28  L.  J.  (Ch.)  12. 

a  33  L.J.  (Ch.)  575,576. 
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mean  time,  on  the  8th  of  September,  Hebb  wrote  a  letter  to  the  direct- 
ors, withdrawing  his  application,  and  requesting  the  return  of  the 
deposit. 

On  the  26th  of  August,  1858,  Hebb  having  insisted  upon  repudiating 
the  allotment,  and  threatened  to  sue  the  company  for  the  deposit,  the 
directors  paid  him  the  deposit.  The  allotment  was  not  formally  can- 
celled, and  Hebb's  name  remained  on  the  register  of  shareholders,  but 
he  had  no  further  communication  from  the  company  until  June,  1866, 
when  the  company  was  ordered  to  be  wound  up. 

Mr.  De  Gex,  Q.  C,  for  the  applicant. 

First.  The  applicant  never  became  a  shareholder  within  the  meaning 
of  the  Joint  Stock  Companies'  Act,  1856,  §  19,  inasmuch  as  he  never 
accepted  any  shares,  having  withdrawn  his  application  before  its  accept- 
ance by  the  directors  was  communicated  to  him.  A  contract  is  not 
binding  until  the  party  who  has  made  the  proposal  has  received  from 
the  other  party  notice  that  the  latter  has  accepted  it.  Eoutledge  v. 
Grant.  So  long  as  the  letter  of  allotment  remained  in  the  hands  of 
their  agent  the  company  might  have  cancelled  the  allotment,  and  the 
applicant  could  not  have  compelled  them  to  give  him  the  shares,  and, 
on  the  other  hand,  he  was  entitled  to  withdraw  his  application. 

[Mr.  Roxburgh,  Q.  C,  amicus  curies.  In  Pellatt's  Case,1  although 
there  was  no  decision  upon  the  point,  the  Lords  Justices  expressed  an 
opinion,  that  notice  of  allotment  was  necessary  to  complete  the  con- 
tract, and  that  in  Bloxam's  Case 2  the  decision  must  have  been  founded 
on  the  assumption  that  Bloxam  knew  of  the  allotment,  though  he  had 
no  formal  notice.] 

Secondly.  If  there  was  a  binding  contract,  it  was  annulled  when  the 
deposit  was  returned,  and  it  has  been  so  treated  by  both  parties  ever 
since.  It  was  competent  to  the  company  to  annul  it,  and  the  directors 
30uld  exercise  this  power  on  behalf  of  the  company.  Ex  parte  Beres- 
ford  ; 3  Ex  parte  Miles.4  Where  there  is  a  bona  fide  dispute  as  to  the 
validity  of  a  contract  to  take  shares,  the  directors  may  compromise  it, 
or  release  the  alleged  shareholder  from  the  contract.  Lord  Belhaven's 
Case.s  And  even  if  the  directors  had  no  such  power,  the  consent  of 
the  shareholders  would  be  presumed  after  the  lapse  of  so  many  years. 
Brotherhood's  Case.6 

Mr.  Baggallay,  Q.  C,  and  Mr.  /.  Napier  Higgins,  for  the  official 
liquidator. 

First.  The  contract  was  complete  as  soon  as  the  shares  were  allotted. 
The  directors  could  not,  either  as  against  the  applicant,  or  as  against 
the  other  shareholders,  have  recalled  the  allotment,  whether  or  not  it 
had  been  notified  to  the  applicant,  and  the  applicant  might  at  any  time 
after  the  4th  of  September,  1857,  have  enforced  specific  performance. 
It  has  never  been  decided  that  notice  of  acceptance  is  necessary  to 

i  Law  Rep.  2  Ch.  527.  2  33  L.  J.  (Ch.)  519,  574. 

s  2  Mac.  &  G.  197.  *  34  L.  J.  (Ch.)  123. 

5  3  D.  J.  &  S.  41.  6  31  Beav.  365 ;  on  appeal,  8  Jur.  (it.  s.)  926. 
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complete  a  contract.  In  Routledge  v.  Grant  there  was  no  acceptance 
of  the  offer ;  in  Ex  parte.  Miles,1  before  any  allotment  was  made,  both 
parties  agreed  to  vary  the  contract ;  in  Pellatt's  Case  -  there  was  no 
decision  on  this  point.  In  Dunlop  v.  Higgins  it  was  held  that  a  con- 
tract was  complete  as  soon  as  a  letter  ^as  posted  accepting  the  offer. 
[They  also  referred  to  Chitty  on  Contracts.]  8 

Secondly.  If  the  contract  was  binding,  the  applicant,  having  become 
a  shareholder,  could  only  be  released  by  the  consent  of  every  share- 
holder. Spackman's  Case  ;  *  Stanhope's  Case.5  In  Lord  Belhaven's 
Case D  the  deed  of  settlement  expressly  empowered  the  directors  to 
compromise  suits,  and  Lord  Belhaven  paid  a  sum  of  money  to  be 
released  from  the  alleged  contract ;  here  there  was  no  such  power,  and 
in  fact  there  was  no  compromise. 

Lord  Romillt,  M.  R.  I  think  that  Mr.  Hebb  is  not  a  contributory 
of  this  company.  The  mere  writing  of  a  line  in  a  book  is  not,  in  my 
opinion,  an  irrevocable  act ;  and  if  a  person  applies  for  shares  in  a 
compan3T,  and  the  directors  write  down  his  name  in  the  allotment  book, 
they  may  at  any  time  before  the  allotment  has  been  communicated  to 
the  allottee  alter  or  cancel  the  allotment ;  if  it  were  not  so,  a  mere  acci- 
dent might  irrevocably  bind  the  companj'. 

These  applications  for  and  allotments  of  shares  must  be  treated  upon 
the  same  principles  as  ordinary  contracts  between  individuals.  If 
A.  writes  to  B.  a  letter  offering  to  buj*  land  of  B.  for  a  certain  sum  of 
money,  and  B.  accepts  the  offer,  and  sends  his  servant  with  a  letter 
containing  his  acceptance,  I  apprehend  that  until  A.  receives  the  letter, 
A.  may  withdraw  his  offer,  and  B.  may  stop  his  servant  on  the  road 
and  alter  the  terms  of  his  acceptance,  or  withdraw  it  altogether  ;  he  is  not 
bound  by  communicating  the  acceptance  to  his  own  agent.  Dunlop  v. 
Higgins  decides  that  the  posting  of  a  letter  accepting  an  offer  consti- 
tutes a  binding  contract,  but  the  reason  of  that  is,  that  the  post-office  is 
the  common  agent  of  both  parties.  In  the  present  case,  if  Mr.  Hebb 
had  authorized  the  agent  of  the  company  to  accept  the  allotment  on  his 
behalf  there  would  have  been  a  binding  contract,  but  he  gave  no  such 
authority,  and,  as  he  had  withdrawn  his  original  offer  before  he  received 
the  letter  of  the  directors,  the  position  of  the  parties  was  changed,  and 
that  letter  became  an  offer  which  required  the  acceptance  of  Mr.  Hebb 
to  constitute  a  binding  contract. 

In  Martin  v.  Mitchell7  Sir  T.  Plumer  says,  "  "When  one  party,  having 
entered  into  a  contract  that  has  not  been  signed  b}r  the  other,  after- 
wards repents,  and  refuses  to  proceed  in  it,  I  should  have  felt  great 
difficulty  in  saying  that  he  had  not  a  locus  pcenitentice,  and  was  not  at 
liberty  to  recede  until  the  other  had  signed,  or  in  some  manner  made  it 
binding  upon  himself.     How  can  the  contract  be  complete  before  it  is 

i  34  L.  J.  (Ch.)  123.  *  Law  Rep.  2  Ch.  527. 

"  Pages  9  et  seq.  (5th  edit.).  *  11  Jur.  (s.  s.)  207. 

5  Law  Rep.  1  Ch.  161.  6  3  D.  J.  &  S.  41. 
1  2  Jac.  &  W.  413,  428. 
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mutual?  And  can  it  be  complete  as  to  the  one,  and  not  as  to  the 
other?"  I  am  of  opinion  that  an  offer  does  not  bind  the  person  who 
makes  it  until  it  has  been  accepted,  and  its  acceptance  has  been  com- 
municated to  him  or  his  agent.  Consequently,  in  my  opinion,  Mr.  Hebb 
never  became  a  shareholder ;  but  if  he  had  once  become  a  shareholder, 
I  should  have  felt  a  difficulty  in  holding  that  he  had  been  released  from 
that  position  by  the  subsequent  return  of  the  deposit.  His  name  must 
be  removed  from  the  list  of  contributories,  and  both  he  and  the  official 
liquidator  must  have  their  costs  out  of  the  estate. 


THE    BRITISH    AND    AMERICAN    TELEGRAPH    COMPANY 
LIMITED   v.   COLSON. 

In  the  Exchequer,  January  31,  1871. 

[Reported  in  Law  Reports,  6  Exchequer,  108.] 

Action  for  a  sum  of  money  alleged  to  be  due  from  the  defendant  to 
the  plaintiffs,  on  an  allotment  of  shares  in  their  companj'.  The  first 
count  stated  a  promise  by  the  defendant  that,  in  consideration  the  plain- 
tiffs would  allot  him  fifty  shares,  he  would  pay  21.  upon  each  of  the  said 
shares,  and  alleged  the  performance  of  conditions  precedent,  and  breach 
by  non-payment.  In  the  second  count  the  defendant  was  sued  as  a 
shareholder  of  fifty  shares,  for  a  call  of  21.  due  thereon,  with  interest. 

The  defendant  (amongst  other  pleas)  pleaded  to  the  first  count  denial 
of  the  allotment ;  to  the  second  count,  never  indebted. 

Issue. 

The  cause  was  tried  before  Bramwell,  B.,  at  Westminster,  on  the 
28th  of  June,  1870.  It  was  proved  that  the  defendant  on  the  13th  of 
February,  1867,  sent  an  application  to  the  plaintiffs  for  fifty  shares,  the 
letter  of  application  containing  an  undertaking  ' '  to  pay  on  allotment 
the  deposit  of  21.  per  share  ;  "  that,  on  the  14th,  fifty  shares  were  allotted 
to  him  at  a  meeting  of  directors,  and  notice  of  the  allotment  posted  to 
his  address  (31  Charlotte  Street,  Fitzroy  Square)  ;  and  that  his  name 
was  entered  on  the  register  as  holder  of  the  fifty  shares. 

The  defendant,  however,  swore  that  he  had  never  received  the  notice  ; 
that  another  person  of  the  same  name  lived  opposite  to  him  in  the  same 
street ;  that  about  that  time  the  numbers  in  the  street  were  changed 
(his  own  number  being  changed  from  31  to  87),  and  that  several  letters 
then  sent  to  him  had  never  reached  him. 

On  the  28th  of  February  the  plaintiffs,  on  being  informed  that  the 
notice  had  not  reached  the  defendant,  sent  him  a  duplicate  notice,  which 
he  refused  to  accept. 

The  jury  found  that  the  letter  of  allotment  was  posted  to  the  defend- 
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ant  on  the  14th  of  February,  but  that  he  never  received  it ;  and  that 
the  second  notice  was  not  sent  in  reasonable  time.  The  learned  Judge, 
acting  on  Dunlop  v.  Higgins,  thereupon  directed  the  verdict  to  be 
entered  for  the  plaintiffs  ;  reservingjeave  to  the  defendant  to  move  to 
enter  the  verdict  for  him,  upon  the  authority  of  Finucane's  Case.1 
A  rule  having  been  obtained  accordingly, 

Nov.  17,  Pollock,  Q.  C,  and  Lewis,  showed  cause.  The  case  is  con- 
cluded bj-  the  authority  of  Dunlop  v,  Higgins,  which  shows  that  a 
contract  is  completed  by  the  posting  of  a  letter  accepting  the  offer. 
The  same  doctrine  was  recognized  in  Duncan  v.  Topham,2  which  is 
directly  in  point,  because  there  the  letter  of  acceptance  never  reached 
its  destination.  In  Finucane's  Case  J  neither  of  these  cases  was  cited, 
and  the  case  is  not  a  considered  one. 

[Th^y  proceeded  to  argue  upon  some  clauses  of  the  company's  arti- 
cles of  association,  but  the  Court  observed  that  if  the  defendant  was 
not  in  fact  a  shareholder  he  could  not  be  bound  by  them. J 

Gilt,  in  support  of  the  rule.  Finucane's  Case  lays  down  a  sensible 
rule,  namely,  that  if  the  defendant  not  only  denies  receipt  of  a  posted 
notice,  but  also  gives  a  reasonable  account  of  its  not  reaching  him,  he 
will  not  be  liable  as  if  he  had  received  it.  The  defendant  has  here 
satisfied  that  condition.  In  Duncan  v.  Topham  the  point  was  not 
argued  at  length ;  the  case  of  Harvey  v.  Johnston,8  there  referred  to, 
is  no  authority  on  the  question ;  and  the  point  now  suggested  was  not 
raised.  It  was  laid  down  by  "Wood,  V.  C,  in  Fletcher's  Case,4  that  to 
complete  a  shareholder's  contract  it  is  necessary  ' '  that  the  allotment 
should  be  communicated  and  acquiesced  in."  It  is  true  the  point  did 
not  arise  there ;  but  in  Hebb's  Case,  where,  after  the  allotment  had 
been  made,  but  before  it  was  communicated  to  the  applicant,  he  with- 
drew his  application,  it  was  held  that  this  was  no  contract  to  accept  the 
shares.  Car.  adv.  vult. 

Jan.  31.  The  following  judgments  were  delivered  :  — 
Kelly,  C.  B.6  It  appears  to  me  that  if  one  proposes  to  another,  by 
a  letter  through  the  post,  to  enter  into  a  contract  for  the  sale  or  purchase 
of  goods,  or,  as  in  this  case,  of  shares  in  a  company,  and  the  proposal 
is  accepted  by  letter,  and  the  letter  put  into  the  post,  the  part)'  having 
proposed  the  contract  is  not  bound  by  the  acceptance  of  it  until  the 
letter  of  acceptance  is  delivered  to  him  or  otherwise  brought  to  his 
knowledge,  except  (in  some  cases)  where  the  non-receipt  of  the  accept- 
ance has  been  occasioned  by  his  own  act  or  default. 

The  consequences,  if  the  law  were  as  contended  for  on  the  part  of 
the  plaintiffs,  would  be  such  as  to  work  great  and  obvious  injustice  in 
a  variety  of  mercantile  transactions  of  constant  occurrence.     A  mer- 

i  17  W.  R.  813.  2  g  C.  B.  225;  18  L.  J.  (C.  P.)  310. 

3  6  C.  B.  295;  17  L.  J.  (C.  P.)  298,  cited  in  Duncan  v.  Topham  as  7  C.  B.  295. 

*  37  L.J.  (Ch.)  at  p.  50. 

6  His  Lordship's  statement  of  the  case  has  been  omitted.  —  Ed. 
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chant  in  London  writes  to  another  merchant  at  Bristol,  offering  to  sell 
him  a  quantity  of  merchandise  at  the  price  of  1,000/.,  and  the  Bristol 
merchant  by  return  of  post  accepts  the  offer  and  agrees  to  become  the 
purchaser ;  but  the  letter  miscarries  and  is  never  received.  "Would  the 
Bristol  merchant  be  entitled,  a  week  afterwards,  to  bring  an  action  for 
the  non-delivery  of  the  goods,  when  the  London  merchant,  from  having 
received  no  answer  to  his  letter,  has  sold  them  to  another  person?  Then, 
suppose  that  A.,  a  stock- broker  in  London,  who  has  been  in  the  habit 
of  making  purchases  of  stock  for  B.  in  Liverpool,  writes  to  B.  on  the 
1st  of  January,  "I  can  offer  you  10,000/.  in  5-20  bonds  at  90,  but  I 
must  require  your  answer  by  return  of  post.''  B.  receives  the  letter  at 
Liverpool  on  the  morning  of  the  2d,  and  writes  by  the  post  of  that 
night  to  A.  in  London,  "  I  accept  the  10,000/.  5-20  bonds  at  90,  and 
request  you  will  hold  them  for  me  until  further  instructions  ; "  the  letter 
by  some  accident  miscarries,  and  never  reaches  the  hands  of  A.,  who, 
receiving  no  reply  throughout  the  3d  of  January,  sells  the  stock  on  the 
morning  of  the  4th  to  another  purchaser.  B.  applies  to  him  ten  days 
after,  when  the  stock  has  risen  50  per  cent,  and  directs'him  to  sell.  If 
the  putting  of  the  letter  into  the  post  by  B.  at  Liverpool  on  the  2d  is 
equivalent  to  the  delivery  of  it  to  A.  on  the  3d,  B.  is  entitled  to  main- 
tain an  action  as  if  it  had  been  delivered,  and  recover  the  50  per  cent 
upon  the  stock.  It  is  absolutely  impossible  that  such  can  be  the  law 
of  this  country.  Numberless  cases  of  this  nature  might  be  put,  in  which 
the  principle  which  regulates  the  making  of  contracts  among  mercantile 
men  would  be  set  at  naught,  if  the  law  be  as  contended  for  on  the  part 
of  the  plaintiffs  ;  that  principle  being  that  a  contract  is  complete  only 
when  a  proposal  is  made  by  one  party,  accepted  by  the  other,  and  the 
acceptance  notified  to  the  maker  of  the  proposal. 

The  learned  Judge  in  this  case  directed  a  verdict  for  the  plaintiffs 
chiefly,  if  not  wholly,  upon  the  authority  of  Dunlop  v.  Higgins.  But  it 
will  be  found  that  this  case  is  no  authority  at  all  for  the  proposition 
contended  for  by  the  plaintiffs,  that  the  putting  a  letter  into  the  post 
accepting  a  contract  is  equivalent  to  the  delivery  of  the  letter  to  the 
person  written  to,  and  binds  him  by  the  acceptance  although  it  should 
never  have  been  delivered.  The  facts  of  the  case  of  Dunlop  v.  Higgins 
were  these  :  on  the  28th  of  January,  Dunlop  &  Co. ,  merchants  at  Glas- 
gow, wrote  to  Higgins  at  Liverpool,  and  put  the  letter  in  the  post,  offer- 
ing to  sell  to  him  1,000  tons  of  iron  at  65s.  This  letter  was  delivered 
at  Liverpool  to  Higgins  at  8  a.  m.  of  the  30th  of  January  ;  the  first  post 
for  Glasgow  left  Liverpool  on  that  day  at  3  p.  m.,  and  the  second  at 
1  a.  m.  of  the  31st.  Higgins  wrote  a  letter  on  the  same  day,  the  30th, 
accepting  the  iron,  and  put  it  into  the  post  during  business  hours  on  that 
day,  that  is  to  say,  a  little  after  3  p.  m.,  which  it  was  not  denied  was  in 
proper  time.  This  letter  should  have  been  delivered  in  Glasgow  about 
8  a.  m.  on  the  1st  of  February,  but  owing  to  the  bad  state  of  the  roads, 
there  being  a  railway  only  for  a  part  of  the  journey,  the  mail  did  not 
arrive  at  Glasgow  till  some  hours  later,  and  the  letter  was  not  delivered 
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to  Dunlop  &  Co.  till  about  2  p.  m.  They  afterwards  renounced  the 
contract,  on  the  ground  that  the  acceptance  had  not  reached  them  at 
8  a.  m.,  and  alleging  that  in  the  mean  time  they  had  sold  the  iron  to 
another  purchaser.  Higgins  thereupon  brought  his  action  for  the  non- 
delivery of  the  iron  pursuant  to  the  contract,  and  he  was  held  entitled 
to  recover.  In  this  decision  of  the  Court  of  Session,  and  the  affirmance 
of  it  by  the  House  of  Lords,  T  entirely  concur,  on  the  plain  ground  that 
the  acceptance  of  the  contract  reached  Dunlop  &  Co.  in  time  ;  and  the 
judgment  which  I  am  about  to  pronounce  is  in  perfect  accordance 
with  it. 

It  is  said,  however,  that  the  ground  upon  which  this  case  was  decided 
was,  that  the  contract  was  complete  and  binding  upon  Dunlop  &  Co., 
not  upon  the  acceptance  of  it  by  Higgins  coming  to  hand,  but  upon  the 
putting  of  the  letter  into  the  post  by  Higgins  upon  the  30th  of  January  ; 
and  it  is  further  insisted  that  Lord  Cottenham  laid  it  down  as  law,  that 
the  putting  of  a  letter  into  the  post  accepting  a  contract  is  equivalent  to 
the  delivery  of  that  letter,  although  it  should  never  in  fact  be  delivered 
at  all  to  the  person  to  whom  it  is  addressed. 

No  such  proposition  was  laid  down  by  Lord  Cottenham,  or  by  any 
other  judge,  either  in  the  Court  of  Session  or  in  the  House  of  Lords. 
The  points,  indeed,  that  were  taken  in  argument  seem  to  be  quite  apart 
from  any  just  legal  view  of  the  case.  It  was  insisted  b}'  Dunlop  &  Co. 
that,  Higgins's  letter  of  acceptance  being  by  mistake  dated  on  the  31st, 
they  had  a  right  to  assume,  and  Higgins  had  no  right  to  disprove,  that 
it  was  actually  written  on  that  clay,  and  so  too  late  to  bind  them  to  the 
contract.  But  this  objection  to  the  action  was  rightly  overruled  in  the 
House  of  Lords  ;  and  it  was  held  that  Higgins  was  at  liberty  to  show, 
as  the  fact  was,  that  the  letter  was  written  and  put  into  the  post  on  the 
30th.  It  was  undoubtedly  argued,  that  the  putting  of  the  letter  into 
the  post  by  Higgins  on  the  30th  amounted  then  and  at  once  to  an  ac- 
ceptance of  the  contract  binding  upon  Dunlop  &  Co.,  without  refer- 
ence to  the  time  at  which  it  was  delivered,  or  even  if  it  had  never  been 
delivered  at  all ;  and  upon  this  point  Lord  Cottenham  treats  it  as  a 
question  of  fact,  whether  the  posting  of  the  letter  by  Higgins  on  the 
30th  was  or  was  not  a  compliance  with  the  duty  of  the  party.  He 
rightly  holds  that  it  was ;  and  in  his  judgment  he  observes,  not  that 
the  posting  of  a  letter  is  equivalent  to  its  delivery,  —  no  such  doctrine 
is  to  be  found  throughout  his  Lordship's  judgment,  —  but  that  Higgins 
was  not  responsible  for  the  delivery  according  to  the  course  of  the  post 
by  the  post-office,  over  which  he  had  no  control.  And  this,  no  doubt, 
is  true  ;  not  merely  as  a  general,  though  somewhat  vague  and  indefinite 
proposition,  but  as  strictly  applicable  to  the  facts  of  that  case,  Higgins 
having  been  in  no  wise  responsible  for  the  letter,  which  he  posted  at 
Liverpool  at  a  little  after  3  p.  m.  on  the  30th,  not  having  reached  Glas- 
gow until  2  p.  m.  instead  of  8  a.  m.  on  the  1st  of  February.  This,  how- 
ever, is  very  different  from  the  proposition  that  the  contract  was 
completed  and  binding  upon  Dunlop  &  Co.,  not  by  the  delivery  to 
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him  of  the  letter  of  acceptance  on  the  1st  of  February,  but  by  the  put- 
ting it  into  the  post  by  Higgins  at  Liverpool  on  the  30th.  Nothing 
like  this  was  ever  said  or  suggested  by  Lord  Cottenham  or  any  other 
judge,  and  the  supposition  that  such  had  been  the  decision  of  the  House 
of  Lords  is  only  to  be  accounted  for  by  the  vague  and  inaccurate  terms 
of  the  marginal  note  to  the  report  of  the  case. 

The  other  case  relied  upon  for  the  plaintiffs  is  Duncan  v.  Tophani. 
There,  in  an  action  for  non-delivery  of  goods  purchased,  in  which  the 
contract  was  alleged  to  be,  to  deliver  within  a  reasonable  time,  the 
proof  was  of  a  contract ' '  that  the  goods  must  be  put  on  board  directly  ; " 
and  the  judge  at  the  trial  having  ruled  that  this  evidence  supported  the 
declaration,  the  defendant  obtained  a  rule  for  a  new  trial  on  the  ground 
of  variance,  and  the  rule  was  afterwards  made  absolute.  This  decision, 
therefore,  has  no  application  to  the  present  case ;  but  it  certainly  ap- 
pears that,  upon  the  trial  of  the  cause,  Mr.  Justice  Cresswell  had  directed 
the  jury  that  the  contract  was  complete  on  the  posting  of  the  plaintiff's 
letter  accepting  the  offer  of  the  goods,  notwithstanding  it  might  never 
have  come  to  the  defendant's  hands.  It  does  not  appear  how  far -this 
ruling  was  material  in  the  cause ;  but,  the  counsel  for  the  defendant 
having  referred  to  it  as  one  of  the  grounds  upon  which  he  claimed  a  rule 
nisi  for  a  new  trial,  no  express  judgment  is  given  upon  that  point ;  but 
upon  the  statement  of  it,  Maule,  J.,  observed:  "I  think  it  was  the 
mode  of  proof  in  Harvey  v.  Johnston."  And  Wilde,  C.  J.,  observed: 
"There  is  also  a  case  of  Dunlop  v.  Higgins,  in  the  House  of  Lords, 
where  the  same  point  was  decided."  Now,  upon  looking  at  the  case  of 
Harvey  v.  Johnston,  it  will  be  found  that  no  such  point  arises,  and  that 
the  decision  had  no  relation  to  any  such  question  ;  and  all  that  appears  is, 
that  upon  an  argument  as  to  whether  an  offer  made  can  be  retracted  at 
any  time  before  acceptance,  Wilde,  C.  J. ,  observed  :  ' '  An  order  for  goods 
is  binding  upon  the  party  sending  it  before  the  letter  accepting  the  con- 
tract is  received  by  him."  This  case,  therefore,  of  Harvey  v.  Johnston 
is  no  authority  whatever  in  support  of  the  proposition  contended  for  ; 
nor,  for  the  reasons  before  assigned,  is  the  case  of  Dunlop  v.  Higgins. 
All  that  fell  from  the  Court,  therefore,  in  Duncan  v.  Topham,  as  far  as 
relates  to  this  point,  is  founded  entirely  on  an  erroneous  reference  by 
two  of  the  judges  to  these  two  cases.  There  is  certainly  the  opinion 
of  Mr.  Justice  Cresswell  at  Nisi  Prius,  which  seems  to  support  this  doc- 
trine ;  but  I  cannot  accede  to  it,  notwithstanding  the  high  authority 
of  that  learned  judge. 

It  may  be,  that  in  general,  though  not  in  all  cases,  a  contract  takes 
effect  from  the  time  of  acceptance,  and  not  from  the  subsequent  notifi- 
cation of  it.  As  in  the  case  now  before  the  Court,  if  the  letter  of  allot- 
ment had  been  delivered  to  the  defendant  in  the  due  course  of  the  post, 
he  would  have  become  a  shareholder  from  the  date  of  the  letter.  And 
to  this  effect  is  Potter  v.  Sanders.  And  hence,  perhaps,  tlie  mistake 
has  arisen  that  the  contract  is  binding  upon  both  parties  at  the  time 
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when  the  letter  is  written  and  put  into  the  post,  although  never  deliv- 
ered ;  whereas,  although  it  may  be  binding  from  the  time  of  acceptance, 
it  is  only  binding  at  all  when  afterwards  duly  notified. 

On  the  other  hand,  the  authorities  are  numerous  to  show  that  a  con- 
tract is  not  complete  until  the  acceptance  of  it  is  made  known  by  the 
one  party  to  the  other.  In  Pellatt's  Case,1  Lord  Cairns  and  Turner, 
L.JJ.,  lay  it  down  that,  upon  an  application  for  shares  to  be  allotted, 
the  registration  of  the  shares  by  the  company  does  not  make  the  appli- 
cant a  shareholder  ;  and  Lord  Cairns  expressly  says,2  "  I  cannot,  there- 
fore, consider  an  application  for  shares,  followed  by  registration  not 
communicated  to  Mr.  Pellatt,  to  constitute  a  completed  contract." 

In  Gunn's  Case8  it  was  held  by  Stuart,  V.  C,  and  confirmed  on 
appeal  by  Rolt,  L.  J.,  that  upon  an  application  for  shares,  and  on 
allotment  and  registration  of  shares  in  the  name  of  the  applicant,  he 
does  not  become  a  shareholder  unless  he  has  notice  of  the  allotment ; 
and  the  Lord  Justice,  in  his  judgment,  treats  an  application  for  an  al- 
lotment of  shares  and  an  ordinary  commercial  contract  as  identical. 
His  language4  is  directly  applicable  to  the  present  case  :  "  There  must 
be  the  consent  of  two  parties  to  a  contract.  One  man  maj7  make  an 
offer  to  another,  and  say,  '  I  agree  to  buy  your  estate ; '  but  the  per- 
son to  whom  he  has  made  this  offer  must  say,  '  I  agree  to  sell  you 
the  estate,'  or  he  must  do  something  equivalent  to  an  acceptance,  some- 
thing which  satisfies  the  Court,  either  by  words  or  conduct,  that  the 
offer  has  been  accepted  to  the  knowledge  of  the  person  who  made  the 
offer." 

Sahlgreen  &  Carrall's  Case6  is  to  the  same  effect.  There,  where 
there  had  been  a  contract  to  accept  shares  on  allotment  of  shares,  and 
the  allotment  had  been  made  but  not  communicated,  Lord  Cairns,  L.  J., 
observes:6  "But  to  complete  this  appropriation,  to  make  it  binding 
upon  Sahlgreen  &  Carrall,  to  make  them  equitable  owners  of  the  shares, 
and  to  entitle  the  company  to  enter  them  on  the  register,  it  was  neces- 
sary that  they  should  be  informed  of  what  was  clone,  and,  until  notice 
was  given  to  them,  there  was  no  binding  appropriation  which  could 
make  them  owners  of  any  shares."  Hebb's  Case,  cited  in  argument, 
is  to  the  same  effect. 

Upon  these  grounds,  therefore,  I  am  of  opinion  that  the  action  is  not 
maintainable,  and  that  the  rule  to  enter  a  verdict  for  the  defendant  must 
be  made  absolute. 

In  this  judgment  my  Brother  Pigott  agrees. 

Bramwell,  B.  In  this  case  the  material  facts  are,  that  the  defendant 
applied  to  the  plaintiffs  to  have  shares  in  their  company  allotted  to  him  ; 
that  shares  accordingly  were  allotted  to  him ;  that  the  plaintiffs  wrote 

i  Law  Rep.  2  Ch.  527.  2  Law  Rep.  2  Ch.  at  p.  535. 

3  Law  Rep.  3  Ch.  40.  »  Law  Rep.  3  Ch.  at  pp.  4.3,  44. 

s  Law  Rep.  3  Ch.  323.  6  Law  Rep,  3  Ch,  at  p  327. 
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and  posted  in  due  time  a  letter  to  Mm  informing  him  thereof,  but  that 
the  letter  never  reached  him. 

The  question  is,  if  he  by  these  means  became  a  shareholder  and  liable 
to  pay  a  deposit,  which  by  his  letter  of  application  he  undertook  to  pay 
on  allotment.  The  plaintiffs  say  he  did,  by  the  mere  posting  of  the 
letter ;  the  defendant  says  that  was  not  enough,  that  he  was  entitled 
to  know  if  his  offer  to  become  a  shareholder  was  accepted,  and  that  post- 
ing the  letter  to  him  is  not  equivalent  to  giving  him  that  notice.  The 
plaintiffs,  admitting  in  a  sense  that  he  was  entitled  to  know,  say  that 
posting  a  letter  containing  a  notice  that  his  offer  was  accepted  and 
shares  had  been  allotted  to  him  was  sufficient.  Both  parties  agree  that 
shareholdership  is  constituted  by  a  contract  between  the  company  and 
the  intending  shareholder  ;  both  agree  that  for  an  offer  to  enter  into  a 
contract  to  be  binding  on  the  offerer,  the  person  to  whom  it  is  made 
must  give  the  offerer  notice  that  he  accepts  it;  and  both  agree  that  if 
the  plaintiffs  had  not  availed  themselves  of  the  post,  but  had  sent  their 
letter  by  hand  and  the  messenger  had  not  delivered  it,  there  would  have 
been  no  acceptance  of  the  defendant's  offer. 

But  the  plaintiffs  say  that  it  is  different  in  the  case  of  the  public  post. 
Why  it  should  be,  no  reason  is  given.  If  it  is  in  this  case,  it  must  be 
because  it  is  so  as  a  general  rule.  That  is  to  say,  there  is  nothing  pecu- 
liar in  this  case  ;  there  is  nothing  peculiar  in  applications  for  shares  and 
in  the  acceptance  of  the  application.  To  hold,  therefore,  that  the  plain- 
tiffs are  right,  it  seems  to  me  that  we  must  lay  it  down  as  a  general 
proposition,  that  in  cases  where  the  post  may  be  used,  wherever  a  person  ■ 
posts  a  letter,  he  does  that  which  is  equivalent  to  delivering  it  to  the 
person  to  whom  it  is  directed.  So  that  if  an  offer  is  made  bj  letter, 
and  a  letter  is  posted  accepting  it,  the  offerer  is  bound.  That  if  a  man 
orders  his  broker  to  buy  stock  or  shares,  and  hold  them  to  the  orders 
of  the  principal,  and  the  principal  posts  a  letter  ordering  the  broker  to 
sell,  the  broker  not  selling  would  be  liable  to  damages,  though  the 
letter  never  reached  him.  So  of  a  warehouseman  bound  to  forward 
goods  on  an  order  from  their  owner ;  so  of  a  notice  to  quit ;  so  if  a 
man  proposed  marriage,  and  the  woman  was  to  consult  her  friends  and 
let  him  know,  would  it  be  enough  if  she  wrote  and  posted  a  letter  which 
never  reached  him?  I  put  this  case,  not  to  raise  a  smile,  but  to  show 
an  extravagant  consequence  of  such  a  general  rule. 

In  all  the  cases  I  have  put,  it  would  be  extremely  hard  to  make  liable 
the  person  who  had  never  received  the  letter  ;  it  would  be  wholly  unjust 
and  unreasonable .  It  may  be  said  that  it  would  be  hard  to  leave  the 
sender  of  the  letter  without  remedy.  But  there  is  this  to  be  said  :  the 
sender  of  the  letter  need  not  use  the  public  post.  If  he  does,  he  may 
guard  against  mistake  by  sending  two  letters,  or  requesting  an  answer 
and  sending  another  on  non-receipt  of  the  answer,  or  by  taking  other 
steps  to  ascertain  the  arrival  or  non-arrival  of  the  letter,  and  to  remedy 
the  mischief  of  the  latter  event.  But  the  person  to  whom  it  is  addressed 
can  do  absolutely  nothing ;  for  by  the  hypothesis  he  does  not  know  it 
has  been  sent. 
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When  these  considerations  are  borne  in  mind  ;  when  it  is  remembered 
that  it  is  open  to  the  sender  to  adopt  other  means  of  sending  ;  -when  it 
is  certain  that  if  he  does  he  is  responsible  for  the  due  arrival  of  the 
letter,  — ■  it  seems  to  me  right  to  hold  that,  as  a  rule,  the  post  is  the 
agent  of  the  sender  of  a  letter,  and  that  the  deliver}'  of  a  letter  to  the 
post,  not  followed  by  deliver}'  by  the  post  to  the  person  to  whom  it  is 
sent,  is  no  delivery  to  the  latter,  and  has  no  more  effect  than  if  the  letter 
had  been  given  to  a  hand  messenger  and  not  delivered,  or  had  been 
kept  in  the  pocket  of  the  sender.  In  the  absence  of  authority,  there- 
fore, I  should  hold,  and  confidently  hold,  that  in  this  case  the  defen- 
dant's offer  had  not  been  accepted,  and  that  he  was  not  liable.  Of 
course,  if  the  person  addressed  had  agreed  that  posting  a  letter  should 
suffice,  like  a  delivery  of  goods  to  a  carrier,  he  would  be  bound.  But 
it  seems  to  me  that,  when  nothing  more  appears  than  that  the  post  may 
be  resorted  to,  the  mere  posting  should  not  bind  the  person  written  to  ; 
because,  in  all  cases,  unless  the  contrary  appears  by  express  stipulation, 
the  post  may  be  resorted  to.  If  it  should  be  argued  that  convenience 
requires  such  a  rule,  as  otherwise  persons  might  untruly  deny  the  receipt 
of  letters,  the  answer  is,  that  if  such  a  rule  prevailed  persons  would 
untruly  assert  the  posting  of  them. 

But  there  are  many  authorities  that  it  is  necessary  to  examine ;  the 
first  and  most  important  is  Dunlop  v.  Higgins. 

The  short  facts  of  that  case  are,  that  Dunlop  at  Glasgow  had  made 
an  offer  by  post  to  Higgins  at  Liverpool ;  that  Higgins  was  bound,  ac- 
cording to  the  usual  practice  of  merchants,  to  post  his  answer  of  accept- 
ance on  a  certain  day,  the  30th  of  January ;  that  Higgins  did  on  that 
da}-  post  an  answer  accepting  the  offer ;  that  in  ordinary  course  of  post 
that  letter  would  reach  Glasgow  at  8  a.  m.  the  1st  of  February ;  but 
that,  owing  to  the  slippery  state  of  the  roads,  the  train  at  Warrington 
was  missed  by  the  postman  from  Liverpool,  and  the  letter  was  not  de- 
livered to  Dunlop  till  the  next  delivery  at  2  p.  m.  ;  it  was  held  he  was 
bound.  Now,  one  might  say  of  this  case,  that  it  was  on  an  appeal  from 
Scotland,  and  perhaps  not  intrinsically  binding  on  us.  But  it  certainly 
was  not  dealt  with  by  Lord  Cottenham  as  a  question  of  Scotch  law.  It 
may  also  be  justified  on  this  ground  ;  the  parties  by  their  correspondence 
recognize  the  post  as  a  proper  medium  of  communication  ;  then  that 
must  be  subject  to  inevitable  circumstances.  I  do  not  say  accidents, 
because  the  delay  was  occasioned  by  frost.  And  certainly  it  would 
seem  strange,  that  if  the  ordinary  delivery  of  letters  was  at  ten,  and  a 
frost  or  fog  delayed  the  delivery  till  eleven,  the  person  receiving  the 
letter  could  say  he  was  not  bound.  If  the  answer  were  to  be  sent  by 
hand,  surely  it  would  be  enough  to  send  it  by  hand  as  fast  as  the  state 
of  the  roads  would  admit.  The  difficulty  of  the  case  is  not  so  much  its 
facts  as  what  Lord  Cottenham  said.  He  seems  to  me  correctly  repre- 
sented in  the  head-note,  - —  "A  contract  is  accepted  by  the  posting  of 
a  letter  declaring  its  acceptance."  He  says  : 1  "  Then  comes  the  ques- 
i  1  H.  L.  C.  at  p.  397. 
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tion,  whether,  under  those  circumstances,  that  being  the  usage  of  trade, 
the  fact  of  the  letter  being  delayed,  not  by  the  act  of  the  party  sending 
it,  but  by  an  accident  connected  with  the  post,  the  party  so  putting  the 
letter  in  on  the  right  day  is  to  lose  the  benefit  which  would  have  belonged 
to  him  if  the  letter  had  arrived  in  due  course."  He  speaks  of  an  "  acci- 
dent." He  further  says  :  *  "  If  a  party  does  all  that  he  can  do,  that  is 
all  that  is  called  for.  If  there  is  a  usage  of  trade  to  accept  such  an  offer, 
and  to  forward  it  by  means  of  the  post,  and  if  the  party  accepting  the 
offer  puts  his  letter  into  the  post  on  the  correct  day,  has  he  not  done 
every  thing  he  was  bound  to  do  ?  How  can  he  be  responsible  for  that 
over  which  he  has  no  control?  "  .  .  .  "  It  is  not  disputed  —  it  is  a  very 
frequent  occurrence  —  that  a  party  having  a  bill  of  exchange,  which  he 
tenders  for  payment  to  the  acceptor,  and  payment  is  refused,  is  bound 
to  give  the  earliest  notice  to  the  drawer.  That  person  may  be  resident 
many  miles  distant  from  him ;  if  he  puts  a  letter  into  the  post  at  the 
right  time,  it  has  been  held  quite  sufficient :  he  has  done  all  that  he  is 
expected  to  do  as  far  as  he  is  concerned  ;  he  has  put  the  letter  into  the 
post,  and  whether  that  letter  be  delivered  or  not  is  a  matter  quite  imma- 
terial, because  for  accidents  happening  at  the  post-office  he  is  not  re- 
sponsible." It  seems  to  me  that  the  correct  way  to  deal  with  these 
expressions  is,  to  refer  them  to  the  subject-matter,  and  not  to  consider 
them  as  laying  clown  such  a  proposition  as  the  plaintiffs  here  contend 
for  ;  but  that,  where  the  post  may  be  used  between  two  parties,  it  must 
be  subject  to  those  delays  which  are  unavoidable. 

The  next  case  is  Duncan  v.  Topham ;  that  certainly  is  directly  in 
favor  of  the  plaintiffs  as  reported  in  the  Common  Bench  Reports ; 
but  I  doubt  the  accuracy  of  that  report.  The  point  is  not  mentioned 
in  the  report  in  the  Law  Journal,  and  in  the  report  in  8  C.  B.  at  p.  232, 
Maule,  J.,  refers  to  a  case  of  Harvey  v.  Johnston,  mentioned  in  the 
report  as  7  C.  B.  295,  but  really  6  C.  B.  295.  That  case  was  an  action 
for  breach  of  promise  of  marriage,  and  the  evidence  of  acceptance  of  the 
offer  was  the  plaintiff's  going  to  the  place  where  she  was  to  be  married  ; 
and  in  Duncan  v.  Topham,  the  plaintiff  accepted  the  offer  by  sending 
off  the  goods  as  desired  ;  and  see  per  Cresswell,  J.,  6  C.  B.  at  p.  304. 
So  that  it  may  be  that  the  Court  refused  the  rule,  not  on  the  ground 
that  the  posting  of  the  letter  without  delivery  was  a  sufficient  acceptance 
of  the  offer,  but  on  the  ground  that  the  sending  of  the  goods  was  suffi- 
cient. Still  there  is  the  opinion  of  Mr.  Justice  Cresswell  at  Nisi  Prius 
in  support  of  the  now  plaintiff's  contention.  There  is  also  the  case  of 
Totter  v.  Sanders,  before  Wigram,  V.  C,  who  held  that  a  contract  for 
the  sale  of  an  estate  was  made  when  the  letter  containing  the  acceptance 
of  an  offer  was  posted.  It  arrived ;  and  he  says  that  the  vendor,  by 
posting,  did  an  act  which,  unless  interrupted,  concluded  the  contract 
between  himself  and  the  plaintiff.  But,  as  I  have  observed,  the  letter 
did  arrive,  and  the  sender  was  bound  by  it,  and  necessarily  bound  from 
its  date,  and  could  not,  therefore,  after  he  had  sent  it  and  before  its 
i  1  H.  L.  C.  at  p.  398. 
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arrival,  make  a  contract  for  the  sale  of  the  same  land  with  a  third  person. 
Perhaps  this  case,  therefore,  does  not  prove  much.  There  are  also  two 
cases  before  Lord  Romilly  :  Finucane's  Case  and  Hebb's  Case.  In  the 
former,  he  held  that  posting  a  letter  of  allotment  which  had  not  been 
received  was  not  sufficient.  It  is  true  that  there  had  been  laches  in  the 
companjr,  but  Lord  Romilly  does  not  seem,  as  far  as  can  be  guessed  by 
the  short  note,  to  have  decided  the  case  on  that  ground.  In  the  latter 
case,  he  says : J  "  Dunlop  v.  Higgins  decides  that  the  posting  of  a  letter 
accepting  an  offer  constitutes  a  binding  contract ;  but  the  reason  of  that 
is,  that  the  post-office  is  the  common  agent  of  both  parties."  He  cer- 
tainly seems,  therefore,  to  understand  that  case  in  the  sense  the  plaintiff's 
here  contend  for. 

As  to  the  cases  where  it  had  been  held  that  notice  of  dishonor  is  duly 
given  if  the  letter  is  posted,  one  may  say  that  is  a  positive  mercantile 
rule  peculiar  to  such  cases.  Alderson,  B.,  says,  in  Stocken  v.  Collin  : 2 
"If  the  doctrine  that  the  post-office  is  only  the  agent  for  the  delivery 
of  the  notice  were  correct,  no  one  could  safely  avail  himself  of  that 
mode  of  transmission." 

Still  these  cases  are  rather  in  favor  of  the  plaintiffs  than  otherwise. 
Adams  v.  Lindsell  seems  to  have  nothing  to  do  with  the  question.  A 
misdirected  letter  was  considered  as  rightly  delivered  on  the  day  it  was 
delivered  in  fact,  so  as  to  enable  the  receiver  to  act  on  it.  The  practice, 
also,  that,  in  proving  a  letter,  the  posting  only  is  shown,  may  be  relied 
on.  But  that  is  because  it  must  be  presumed,  till  the  contrary  is  shown, 
that  a  public  establishment  such  as  the  post-office  has  done  its  dut}\ 

On  this  review  of  the  authorities,  they  cannot  be  said  to  be  conclusive 
either  way.  I  am  left,  therefore,  at  liberty  to  act  on  my  own  judgment ; 
and  as  I  entertain  a  strong  opinion  in  favor  of  the  defendant  on  princi- 
ple, and  the  Lord  Chief  Baron  and  my  Brother  Pigott  are  of  opinion 
in  favor  of  the  defendant,  I  think  we  ought  to  make  the  rule  absolute  to 
enter  a  verdict  for  him.  Rule  absolute . 


IN  RE  IMPERIAL  LAND   COMPANY   OF  MARSEILLES. 

HARRIS'S   CASE. 

In,  Ciianceby,  Mat  3,  24,  1872. 

{Reported  in  Law  Reports,  7  Chancery  Appeals,  587.] 

In  February,  1866,  the  prospectus  of  a  company  in  London,  called 
the  Imperial  Land  Company  of  Marseilles,  Limited,  was  published, 
requiring  applicants  for  shares  to  pay  1/.  per  share  on  application  and 
il.  on  allotment,  and  stating  that  interest  at  the  rate  of  10  per  cent 

i  Law  Eep.  4  Eq.  at  p.  12.  2  7  M.  &  W.  at  p.  516. 
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per  annum  would,  during  the  construction  of  the  works,  be  paid  to  the 
shareholders. 

Mr.  Lewis  Harris,  of  Dublin,  filled  up  a  letter  of  application  for 
shares  as  follows :  — 

To  the  Directors  of  the  Imperial  Land  Company  of  Marseilles,  Limited. 
Gentlemen,  — Having  paid  to  your  credit  with  the  National  Bank  the  sum 
of  200/. ,  being  the  deposit  of  11.  per  share  on  200  shares  in  the  above  com- 
pany, I  request  that  you  will  allot  me  200  shares  of  201.  each  in  the  Imperial 
Land  Company  of  Marseilles,  Limited,  and  I  hereby  undertake  to  accept  the 
same,  or  any  smaller  number  which  you  may  allot  to  me,  and  to  pay  the  bal- 
ance, ldl.  per  share,  thereon;  and  I  agree  to  become  a  member  of  the  company, 
and  request  you  to  place  my  name  on  the  register  of  members,  in  respect  of 
the  shares  allotted  to  me. 

I  am,  Gentlemen, 

Your  obedient  servant, 
Name  in  full :  Lewis  Harris. 
Address  in  full:  19  Suffolk  Street,  Dublin 
Profession:  Bill  broker. 
Usual  signature :  L.  Harris. 
Date:  5th  March,  1866. 

This  letter  was  sent  by  Mr.  Harris  to  the  directors  through  a 
bank,  and  was  duly  received.  The  directors  appointed  a  committee 
to  allot  the  shares,  and  100  shares  were  allotted  to  Mr.  Harris.  A 
letter  from  the  secretary  of  the  company,  containing  notice  of  this 
allotment,  addressed  to  Mr.  Harris  at  his  Dublin  address,  was  put 
into  the  post-office  at  Lombard  Street.  There  was  some  dispute  as  to 
the  exact  time  of  posting,  but  the  letter  was  posted  either  on  the  15th 
or  very  early  in  the  morning  of  the  16th  of  March,  1866,  and  was 
received  by  Mr.  Harris  at  Dublin  on  the  17th.  This  letter,  after 
stating  that  the  directors  had  allotted  to  Mr.  Harris  100  shares  in  the 
company,  on  which  a  balance  of  300/.  was  payable  to  the  bankers  of 
the  company  not  later  than  the  21st  of  March,  1866,  proceeded 
thus : — 

As  the  interest  warrants  attached  to  the  shares  bear  interest  from  the  21st 
of  March,  1866,  punctual  payment  of  the  above  balance  is  requisite.  The 
bankers  are  instructed  not  to  receive  payments  after  that  day  without  charg- 
ing interest  at  10  per  cent  per  annum. 

On  the  16th  of  March,  Mr.  Harris  had  written,  and  put  into  the  post 
at  Dublin,  the  following  letter  addressed  to  the  directors  in  London, 
declining  to  accept  shares  in  the  company  :  — 

Gentlemen,  —  On  the  5th  of  March  instant  I  paid  to  your  credit  into  the 
National  Bank,  Dublin,  200L,  being  a  deposit  of  11.  per  share  on  an  applica- 
tion for  200  shares  in  the  above  company.  I  hereby  give  you  notice  that, 
inasmuch  as  up  to  this  date  I  have  received  no  allotment,  I  hereby  withdraw 
the  aforesaid  application,  and  request  you  will  forthwith  return  me  my  deposit 
of  2C0Z. ,  as  I  shall  not  accept  any  shares  now  allotted,  or  hold  myself  in  any 
way  liable. 
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The  secretary  of  the  company  answered  on  the  17th  of  March  that 
it  was  too  late  to  withdraw  the  application  for  shares  ;  and  Mr.  Harris's 
name  was  placed  on  the  register  of  members  as  holding  100  shares. 
Mr.  Harris,  however,  by  his  solicitors,  continued  to  deny  that  he  was 
a  shareholder,  and  much  correspondence  passed  on  the  subject. 

An  order  was  made  for  winding  up  the  company,  and  Mr.  Harris, 
and  two  other  persons  in  a  similar  position,  on  the  23d  of  July,  1869, 
took  out  a  summons  to  have  their  names  removed  from  the  list  of 
contributories. 

The  Vice-Chancellor,  Malins,  dismissed  the  summons,  and  Mr.  Harris 
appealed. 

Mr.  Cole,  Q.C.,  and  Mr.  Everitt,  for  the  appellant.  We  say  that  the 
contract  to  take  shares  was  not  binding  until  the  letter  allotting  them 
"was  received.  British  and  American  Telegraph  Company  v.  Colson ; 
Townsend's  Case 1 ;  Hebb's  Case.  No  doubt  there  have  been  cases 
■where  a  contract  has  been  held  complete  when  the  letter  accepting 
an  offer  has  been  posted  ;  but  these  were  all  mercantile  cases,  in  which 
the  law  is  necessarily  different.  Until  the  letter  has  reached  its  desti- 
nation, the  acceptance  may  be  retracted.     Dunlop  v.  Higgins. 

Moreover,  the  letter  of  allotment  is  not  a  simple  acceptance,  but 
introduces  a  condition  as  to  interest,  which  is  a  new  term.  Oriental 
Inland  Steam  Company?;.  Briggs;2  English  and  Foreign  Credit  Com- 
pany v .  Arduin.3 

Another  objection  is,  that  the  allotment  is  void  as  being  made  by  a 
committee  instead  of  by  the  directors,  in  direct  contravention  of  the 
seventh  clause  of  the  articles. 

Mr.  Glasse,  Q.  C,  and  Mr.  Higgins,  Q.  C,  for  the  liquidators,  were 
not  called  upon. 

Sir  "W.  M.  James,  L.J.  I  feel  no  doubt  whatever  as  to  the  pro- 
priety of  the  judgment  of  the  Vice-Chancellor  in  this  case. 

Three  grounds  have  been  taken  on  behalf  of  the  appellant.  One  is, 
that  upon  the  construction  of  the  articles  of  association  the  allotment 
was  invalid,  because  it  was  made  by  a  committee  of  the  directors. 
But  the  articles  have  in  terms  provided  that  the  directors  might  delegate 
any  thing  to  a  committee  ;  and  that  they  did  delegate  this  duty  to  this 
committee  appears  in  evidence  before  us.  It  was  a  proper  and  reason- 
able mode  of  dealing  with  such  a  thing  as  the  investigation  of  the 
applications  for  shares  and  the  allotment  of  them.  It  appears  to  me, 
therefore,  that  there  is  nothing  in  that  ground  of  appeal. 

The  second  ground  is  that  on  which  the  greater  part  of  the  argument 
has  been  addressed  to  us  ;  that  there  was  a  letter  posted  in  Dublin 
recalling  the  application  for  shares  before  the  letter  posted  in  London 
containing  the  notice  of  the  allotment  was  received  in  Dublin ;  the 
letter  of  revocation  not  being,  in  the  course  of  post,  capable  of  arriving 
in  London  before  the  letter  of  allotment  was  actually  posted  by  the 
company. 

i  Law  Rep.  13  Eq.  148.  MD.P.&J.  191.  »  Law  Rep.  6  H.  L.  64. 
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Now  it  appears  to  me  that  the  Vice-Chancellor's  decision  is  correct, 
and  that  the  contract  was  completed  the  moment  the  notice  of  allot- 
ment was  committed  to  the  post,  addressed  to  the  address  in  Dublin 
which  Mr.  Harris  himself  had  given.  That  decision  seems  to  me  to 
be  entirely  in  accordance  with  a  great  number  of  cases  in  this  Court, 
and  to  be  utterly  undistinguishable,  in  principle  or  in  fact,  from  Dunlop 
t>.  Higgins,  a  case  which  is  binding  upon  us,  and  in  which  every  princi- 
ple argued  before  us  was  discussed  at  length  by  the  Lord  Chancellor  in 
giving  judgment.  He  arrived  at  the  conclusion  that  the  posting  of  the 
letter  of  acceptance  is  the  completion  of  the  contract ;  that  is  to  say, 
the  moment  one  man  has  made  an  offer,  and  the  other  has  done  some- 
thing binding  himself  to  that  offer,  then  the  contract  is  complete,  and 
neither  partjr  can  afterwards  escape  from  it.  That  is  in  fact  the  deci- 
sion in  Hebb's  Case,  though  in  that  particular  case  a  distinction  was 
taken  by  the  Master  of  the  Rolls  that  the  company  chose  to  send  the 
letter  to  their  own  agent,  which  agent  had  not  been  authorized  by  the 
applicant  to  receive  it  on  his  behalf. 

Against  this  current  of  authority  there  is  the  case  of  British  and 
American  Telegraph  Compairy  v.  Colson,  in  which  the  Court  of  Exche- 
quer—  not  disputing  the  authorit}-  of  the  previous  decisions,  because, 
of  course,  they  could  not  dispute  the  authority  of  a  case  in  the  House 
of  Lords  —  established  a  distinction  which  does  not  apply  to  this  case 
at  all.  The  Court  there  held  that,  although  the  posting  of  the  letter,  if 
the  letter  arrives,  is  a  complete  contract,  yet  if  from  any  cause,  such 
as  a  failure  of  duty  by  the  post-office,  the  letter  never  arrives  at  all, 
then  there  is  a  difference. 

It  seems  to  me  not  necessary  to  express  any  opinion  as  to  whether 
that  distinction  is  sound  or  not,  but  that  was  the  ground  upon  which 
the  judges  proceeded  in  that  case.  In  this  case  the  letter  did  arrive, 
and,  having  arrived,  the  contract  was  complete,  and  could  not  be  revoked, 
from  the  time  when  the  letter  was  posted.  It  was  completed  in  exactly 
the  way  which  the  appellant  desired,  that  is  to  say,  he  gave  his  address 
in  Dublin,  and  the  company,  according  to  the  ordinary  usage  of  man- 
kind in  those  matters,  returned  their  answer  through  the  post.  That  is 
a  complete  contract.  It  does  not  signify  what  was  the  particular  hour 
of  arrival  of  the  one  letter  or  the  other,  or  which  was  the  first,  the 
delivery  in  London  or  the  delivery  in  Dublin.  That  appears  to  me 
wholly  immaterial,  because  the  contract  was  completed  at  the  time  when 
the  letter  of  allotment  was  properly  posted  by  the  company. 

The  other  point  raised  was,  that  there  was  a  condition  annexed  to 
this  allotment  letter,  and  on  this  point  the  case  of  English  and  Foreign 
Credit  Company  v.  Arduin  L  was  cited.  Now  the  facts  in  that  case 
were  such  as  persons  might  differ  about,  and  the  Exchequer  Chamber  held 
one  way,  while  the  House  of  Lords  held  another  way.  But  the  princi- 
ple upon  which  they  all  proceeded,  which  is  the  only  thing  we  have  to 
deal  with,  was,  that  where  there  is  an  acceptance  of  an  offer,  if  there  is 
1  Law  Rep.  5  H.  L.  64. 


58  HARRIS'S   CASE.  [CHAP.   I. 

to  be  a  term  or  condition  imposed,  it  must  be  clearly  so  stated  ;  other- 
wise it  is  to  be  considered  simply  as  a  notification  which  may  have  such 
effect  as  it  ought  to  have  in  a  court  of  law.  Here  the  acceptance  was 
unqualified.  [His  Lordship  read  the  letter  of  allotment.]  It  appears 
to  me  that  the  statement  as  to  interest  does  not  introduce  a  new  stipu- 
lation. It  is  not  that  the  allottee  is  to  have  the  shares  provided  that 
he  undertakes  to  pay  10  per  cent,  but  it  is  that  he  ought  to  pay  exactly 
on  the  21st  of  March,  1866,  and  that,  by  way  of  indulgence,  the  directors 
have  told  the  bankers  that  if  the  allottee  subsequently  pays  the  same 
rate  of  interest  which  he  would  be  entitled  to  receive,  then  they  are 
authorized  to  receive  pajinent,  but  not  otherwise.  It  is  a  mere  notifi- 
cation, not  intended  to  be  a  new  stipulation,  and  it  never  was  consid- 
ered bjr  the  appellant,  or  by  anybody  who  received  such  a  letter,  as  a 
new  term  introduced.  It  would  be  contrar}7"  to  the  usage  of  all  man- 
kind to  treat  this  as  being  the  introduction  of  a  new  term,  altering  or 
affecting  the  express  acceptance  of  the  application  for  shares. 

I  am  of  opinion,  therefore,  that  the  order  of  the  Vice-Chancellor  is 
right;  that  on  all  the  grounds  this  appeal  has  failed,  and  must  be  dis- 
missed with  costs. 

Sie  G.  Mellish,  L.J.  I  am  of  the  same  opinion,  and  I  agree  with 
what  the  Lord  Justice  has  said  on  the  first  and  the  last  grounds,  and 
also  on  the  second  ground.  The  only  part  of  the  case  upon  which  I 
wish  to  add  any  observations  is  on  the  second  ground,  which  raises  a 
question  of  very  great  general  importance,  and  that  is  this :  When  a 
person  in  one  part  of  the  country  writes  to  a  person  in  another  part  of 
the  country  a  letter  containing  an  offer,  and  either  directly  or  impliedly 
tells  him  to  send  his  answer  by  post,  and  an  answer  accepting  that 
offer  is  returned  bj-  post,  when  is  a  complete  contract  made?  Is  it 
made  at  the  time  when  the  letter  accepting  the  offer  is  put  into  the 
post,  or  is  it  not  made  until  that  letter  is  received  ?  It  was  contended 
before  us  that  it  is  not  made  until  the  letter  is  received ;  so  that  until 
it  is  received  the  contract  may  be  revoked  by  the  person  who  has  made 
the  offer. 

Now  throughout  the  argument  I  have  been  forcibly  struck  with  the 
extraordinarjf  and  very  mischievous  consequences  which  would  follow 
if  it  were  held  that  an  offer  might  be  revoked  at  any  time  until  the 
letter  accepting  it  had  been  actually  received.  No  mercantile  man  who 
has  received  a  letter  making  him  an  offer,  and  has  accepted  the  offer, 
could  safely  act  on  that  acceptance,  after  he  has  put  it  into  the  post, 
until  he  knew  that  it  had  been  received.  Every  clay,  I  presume,  there 
must  be  a  large  number  of  mercantile  letters  received  which  require  to 
be  acted  upon  immediately.  A  person,  for  instance,  sends  an  order  to 
a  merchant  in  London,  offering  to  pay  a  certain  price  for  so  many  goods. 
The  merchant  writes  an  answer  accepting  the  offer,  and  goes  that 
instant  into  the  market  and  purchases  the  goods,  in  order  to  enable  him 
to  fulfil  the  contract.  But,  according  to  the  argument  presented  to  us, 
if  the  person  who  has  sent  the  offer  finds  that  the  market  is  falling,  and 
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that  it  will  be  a  bad  bargain  for  him,  he  may  at  any  time,  before  he  has 
received  the  answer,  revoke  his  offer.  The  consequences  might  be  very 
serious  to  the  merchant,  and  might  be  much  more  serious  when  the 
parties  are  in  distant  countries.  Suppose  that  a  dealer  in  Liveipool 
writes  to  a  dealer  in  New  York,  and  offers  to  buy  so  many  quarters  of 
corn  or  so  many  bales  of  cotton  at  a  certain  price,  and  the  dealer  in 
New  York,  finding  that  he  can  make  a  favorable  bargain,  writes  an 
answer  accepting  the  offer.  Then,  according  to  the  argument  that  has 
been  presented  to  us  to-day,  during  the  whole  time  that  the  letter  accept- 
ing the  offer  is  on  the  Atlantic,  the  dealer  who  is  to  receive  it  in  Liver- 
pool, if  he  finds  that  the  market  has  fallen,  may  send  a  message  by 
telegraph  and  revoke  his  offer. 

Nor  is  there  any  difference  between  an  offer  to  receive  shares  and  an 
offer  to  buy  or  sell  goods.  And  yet,  if  the  argument  is  sound,  then  for 
nearly  ten  days  the  buyer  might  wait  and  speculate  whether  the  shares 
were  rising  or  falling,  and  if  he  found  they  were  falling  he  might 
revoke  his  offer.  Those  consequences  are  very  extraordinary,  and  I 
always  understood  the  law  to  be  the  other  way  until  the  case  of  British 
and  American  Telegraph  Company  v.  Colson,  which  has  caused  some 
doubt  on  the  subject. 

I  will  shortly  refer  to  the  previous  cases  on  the  subject.  The  first  case 
is  Adams  v.  Lindsell.  No  doubt  there  were  two  points  in  that  case. 
An  offer  was  sent  by  post,  but  the  letter  was  misdirected  through  the 
mistake  of  the  party  who  sent  it,  and  therefore  did  not  arrive  until 
two  days  afterwards.  And  that  point  was  disposed  of  during  the  argu- 
ment, that  inasmuch  as  it  was  the  fault  of  the  party  sending  it,  the 
answer  having  been  written  and  posted  as  soon  as  it  did  arrive,  no 
advantage  could  be  taken  of  the  delay  caused  by  the  misdirection.  But 
the  person  who  sent  the  offer,  finding  no  answer  had  arrived,  sold  the 
goods  before  the  answer  had  arrived,  and  then  it  was  argued  that,  until 
the  answer  was  actually  received,  there  could  be  no  binding  contract 
between  the  parties,  and  therefore  no  breach  of  it.  But  the  Court  of 
King's  Bench  said  that  if  the  law  was  so,  "  no  contract  could  ever  be 
completed  by  the  post.  For  if  the  defendants  were  not  bound  by  their 
offer  when  accepted  by  the  plaintiffs  till  the  answer  was  received,  then 
the  plaintiffs  ought  not  to  be  bound  till  after  they  had  received  the 
notification  that  the  defendants  had  received  their  answer  and  assented 
to  it ;  and  so  it  might  go  on  ad  infinitum."  That  appears  to  me  to 
be  at  any  rate  an  expression  of  opinion  on  the  part  of  the  court  there, 
that  when  an  offer  is  made  bjT  letter,  and  is  accepted  by  a  letter  which 
is  posted,  then  there  is  a  binding  contract  between  the  parties  from  the 
time  when  the  letter  is  posted. 

In  Dunlop  v.  Higgins,  the  question  was  directly  raised  whether  the 
law  was  truly  expounded  in  the  case  of  Adams  v.  Lindsell,  and  the 
House  of  Lords  approved  of  the  ruling  in  that  case.  The  Lord  Chan- 
cellor Cottenham  said,  in  the  course  of  his  judgment,  that  in  the  case 
of  a  bill  of  exchange,  notice  of  dishonor  given  by  putting  a  letter  into 
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the  post  at  the  right  time  had  been  held  quite  sufficient,  whether  that 
letter  was  delivered  or  not ;  and  he  referred  to  Stocken  v.  Collin1  as  an 
authority  on  that  point,  he  being  clearly  of  opinion  that  the  rule  as  to 
accepting  a  contract  was  exactly  the  same  as  the  rule  as  to  sending 
notice  of  dishonor  of  a  bill  of  exchange.  He  then  referred  to  the  case 
of  Adams  v.  Lindsell,  and  quoted  the  observation  of  Lord  Ellen- 
borough.  That  case  therefore  appears  to  me  to  be  a  direct  decision 
that  the  contract  is  made  from  the  time  when  it  is  accepted  by  post. 

There  is  then  the  case  of  Duncan  v.  Topham,2  in  which  there  were  no 
doubt  several  questions,  on  one  of  which,  whether  posting  the  acceptance 
was  sufficient,  Mr.  Justice  Cresswell  told  the  jury  that  if  the  letter 
accepting  the  contract  was  put  into  the  post-office,  and  lost  hy  the  negli- 
gence of  the  post-office  authorities,  the  contract  would  nevertheless  be 
complete.  There  was  then  a  motion  for  a  new  trial,  and  though  Mr. 
Baron  Bramwell,  in  British  and  American  Telegraph  Compairy  v.  Colson, 
has  said  that  he  thought  the  case  not  properly  reported,  still  it  appears 
as  if  Mr.  Justice  Maule  and  Chief  Justice  Wilde  both  assented  to  the 
ruling  of  Mr.  Justice  Cresswell,  and  refused  the  rule  on  that  point. 

In  addition  to  that,  there  is  the  case  of  Potter  v.  Sanders,  which  is 
also  a  direct  decision  of  a  Court  of  Equity  on  the  point. 

Against  them  there  is  simply  this  case  of  British  and  American  Tele- 
graph Company  v.  Colson,  and  that  is  not  a  direct  decision  on  this 
point.  The  Lord  Chief  Baron,  in  the  course  of  his  judgment,  saj's,  it 
may  be  that  if  the  letter  arrives  in  time,  then  the  contract  will  be  treated 
as  having  been  made  from  the  time  when  the  letter  was  put  into  the 
post ;  but  I  do  not  see  how  there  can  be  any  relation  back  in  a  case  of 
this  kind,  as  there  may  be  in  bankruptcy.  If  the  contract,  after  the 
letter  has  arrived  in  time,  is  to  be  treated  as  having  been  made  from 
the  time  the  letter  is  posted,  the  reason  is  that  the  contract  was  actually 
made  at  the  time  when  the  letter  was  posted.  Still  that  case  is  not  a 
direct  decision  on  the  point  before  us,  though  I  confess  I  have  great 
difficulty  in  reconciling  it  with  the  previous  decision  in  Dunlop  v. 
Higgins.  That  case  was  commented  on  at  considerable  length  both  by 
the  Lord  Chief  Baron  and  bj'  Baron  Bramwell,  but  they  only  com- 
mented on  the  facts  of  the  case,  and  showed  • —  which  I  think  they  did 
show  —  that,  according  to  the  facts  of  the  case,  the  plaintiff  might  very 
well  have  had  a  verdict,  even  if  the  rule  of  law  had  been  that  the  con- 
tract was  not  made  until  the  letter  arrived,  because  there  the  only  thing 
which  prevented  the  arrival  of  the  letter  was  the  bad  weather,  which 
made  the  mail  very  late.  And  therefore  I  agree,  upon  the  facts  of  that 
case,  that  the  plaintiff  might  have  recovered,  even  although  the  law  was 
that  the  contract  was  not  made  until  the  letter  arrived.  But  then  the  real 
question  before  the  House  of  Lords  in  Dunlop  v.  Higgins  was,  whether 
the  ruling  of  the  Lord  Justice  General  was  correct  in  point  of  law,  and 
the  House  of  Lords  held  that  it  was  correct. 

However,  I  agree  with  the  Lord  Justice  that  it  is  not  necessary  to 
i  7  M.  &  W.  515.  2  8  C.  B.  225. 


CHAP.    I.]  DICKINSON   V.   DODDS.  61 

give  any  decisive  opinion  on  the  point,  because,  although  the  contract  is 
complete  at  the  time  when  the  letter  accepting  the  offer  is  posted,  yet 
it  may  be  subject  to  a  condition  subsequent  that,  if  the  letter  docs  not 
arrive  in  due  course  of  post,  then  the  parties  may  act  on  the  assump- 
tion that  the  offer  has  not  been  accepted.  That,  however,  is  not  the 
case  before  us  ;  the  letter  did  arrive  in  due  time  ;  and  the  question  is 
whether,  under  that  state  of  circumstances,  the  parties  are  bound  by 
the  contract. 


DICKINSON  v.  DODDS.  • 

In  the  High  Court  of  Justice,  January  25,  26,  1876. 
In  the  Court  of  Appeal,  March  31,  April  1,  1876. 

[Reported  in  2  Chancery  Division,  463.] 

On  Wednesday,  the  10th  of  June,  1874,  the  defendant  John  Dodds 
signed  and  delivered  to  the  plaintiff,  George  Dickinson,  a  memorandum, 
of  which  the  material  part  was  as  follows  :  — 

I  hereby  agree  to  sell  to  Mr.  George  Dickinson  the  whole  of  the  dwelling- 
houses,  garden  ground,  stabling,  and  outbuildings  thereto  belonging,  situate 
at  Croft,  belonging  to  me,  for  the  sum  of  8001.  As  witness  my  hand  this  tenth 
day  of  June,  1874. 

8001.  (Signed)  John  Dodds. 

P. S.  —  This  offer  to  be  left  over  until  Friday,  9  o'clock,  a.m.  J.  D.  (the 
twelfth),  12th  June,  1874.  (Signed)  J.  Dodds. 

The  bill  alleged  that  Dodds  understood  and  intended  that  the 
plaintiff  should  have  until  Friday,  9  a.m.,  within  which  to  determine 
whether  he  would  or  would  not  purchase,  and  that  he  should  absolutely 
have,  until  that  time,  the  refusal  of  the  property  at  the  price  of  800Z., 
and  that  the  plaintiff  in  fact  determined  to  accept  the  offer  on  the 
morning  of  Thursday,  the  11th  of  June,  but  did  not  at  once  signify  his 
acceptance  to  Dodds,  believing  that  he  had  the  power  to  accept  it  until 
9  a.m.  on  the  Friday. 

In  the  afternoon  of  the  Thursday  the  plaintiff  was  informed  by  a 
Mr.  Berry  that  Dodds  had  been  offering  or  agreeing  to  sell  the  property 
to  Thomas  Allan,  the  other  defendant.  Thereupon  the  plaintiff,  at 
about  half-past  seven  in  the  evening,  went  to  the  house  of  Mrs. 
Burgess,  the  mother-in-law  of  Dodds,  where  he  was  then  staying,  and 
left  with  her  a  formal  acceptance,  in  writing,  of  the  offer  to  sell  the 
property.  According  to  the  evidence  of  Mrs.  Burgess,  this  document 
never  in  fact  reached  Dodds,  she  having  forgotten  to  give  it  to  him. 

On  the  following  (Friday)  morning,  at  about  seven  o'clock,  Berrj', 
who  was  acting  as  agent  for  Dickinson,  found  Dodds  at  the  Darlington 
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railway  station,  and  handed  to  him  a  duplicate  of  the  acceptance  by 
Dickinson,  and  explained  to  Dodds  its  purport.  He  replied  that  it 
was  too  late,  as  he  had  sold  the  property.  A  few  minutes  later  Dick- 
inson himself  found  Dodds  entering  a  railwaj'  carriage,  and  handed 
him  another  duplicate  of  the  notice  of  acceptance,  but  Dodds  declined 
to  receive  it,  saying,  "  You  are  too  late.     I  have  sold  the  property." 

It  appeared  that  on  the  day  before,  Thursday,  the  11th  of  June, 
Dodds  had  signed  a  formal  contract  for  the  sale  of  the  property  to 
the  defendant  Allan  for  8001.,  and  had  received  from  him  a  deposit 

Of    4:01. 

The  bill  in  this  suit  prayed  that  the  defendant  Dodds  might  be 
decreed  specifically  to  perform  the  contract  of  the  10th  of  June,  1874  ; 
that  he  might  be  restrained  from  convejing  the  property  to  Allan ; 
that  Allan  might  be  restrained  from  taking  any  such  conveyance  ;  that, 
if  any  such  convej'ance  had  been  or  should  be  made,  Allan  might  be 
declared  a  trustee  of  the  property  for,  and  might  be  directed  to  convey 
the  property  to,  the  plaintiff;  and  for  damages. 

The  cause  came  on  for  hearing  before  Vice-Chancellor  Bacon  on  the 
25th  of  January,  1876. 

Kay,  Q.C.,  and  Galdecott,  for  the  plaintiff.  The  memorandum  of 
the  10th  of  June,  1874,  being  in  writing,  satisfies  the  Statute  of 
Frauds.  Though  signed  by  the  vendor  only,  it  is  effectual  as  an 
agreement  to  sell  the  property. 

Supposing  it  to  have  been  an  offer  only,  an  offer,  if  accepted  before 
it  is  withdrawn,  becomes,  upon  acceptance,  a  binding  agreement. 
Even  if  signed  by  the  person  only  who  is  sought  to  be  charged,  a 
proposal,  if  accepted  b}-  the  other  part}',  is  within  the  statute.  Reuss  v. 
Picksley,1  following  Warner  <\  "Willington.2 

In  Kennedy  v.  Lee,8  Lord  Eldon  states  the  law  to  be,  that  "  if  a 
person  communicates  his  acceptance  of  an  offer  within  a  reasonable 
time  after  the  offer  being  made,  and  if,  within  a  reasonable  time  of  the 
acceptance  being  communicated,  no  variation  has  been  made  by  either 
party  in  the  terms  of  the  offer  so  made  and  accepted,  the  acceptance 
must  be  taken  as  simultaneous  with  the  offer,  and  both  together  as 
constituting  such  an  agreement  as  the  Court  will  execute."  So  that 
not  only  is  a  parol  acceptance  sufficient,  but  such  an  acceptance  relates 
back  to  the  date  of  the  offer.  This  is  further  shown  by  Adams  v. 
Lindsell,  where  an  offer  of  sale  was  made  by  letter  to  the  plaintiffs 
"  on  receiving  their  answer  in  course  of  post."  The  letter  was  mis- 
directed, and  did  not  reach  the  plaintiffs  until  two  daj-s  after  it  ought 
to  have  reached  them.  The  plaintiffs,  immediately  on  receiving  the 
letter,  wrote  an  answer  accepting ;  and  it  was  held  that  they  were 
entitled  to  the  benefit  of  the  contract. 

The  ruling  in  Adams  v.  Lindsell  was  approved  by  the  House  of 
Lords  in  Dunlop  v.  Higgins,  as  appears  from  the  judgment  of  Sir  G. 

l  Law  Eep.  1  Ex.  342.  2  3  Drew.  523.  »  3  Mer.  441,  454. 


CHAP.   I.]  DICKINSON  V.   DODDS.  63 

Mellish,  L.J.,  in  Harris's  Case;  and  it  is  now  settled  that  a  contract 
which  can  be  accepted  by  letter  is  complete  when  a  letter  containing 
such  acceptance  has  been  posted.  The  leaving,  by  the  plaintiff,  of  the 
notice  at  Dodds's  residence  was  equivalent  to  the  delivery  of  a  letter  by 
a  postman. 

That  Allan  is  a  necessary  party  appears  from  Potter  v.  Sanders,  and 
if  Allan  has  had  a  conveyance  of  the  legal  estate,  the  Court  will  decree 
specific  performance  against  him. 

Swanstou,  Q.C.,  and  Crossky,  for  the  defendant  Dodds.  The  bill 
puts  the  case  no  higher  than  that  of  an  offer.  Taking  the  memorandum 
of  the  10th  of  June,  1874,  as  an  offer  only,  it  is  well  established  that, 
until  acceptance,  either  party  may  retract.  Cooke  v.  Oxley ;  Benjamin 
on  Sales.1 

After  Dodds  had  retracted  by  selling  to  Allan,  the  offer  was  no 
longer  open.  Having  an  option  to  retract,  he  exercised  that  option. 
Humphries  v.  Carvalho  ; 2  Pollock  on  Contracts  ; 8  Eoutledge  v.  Grant. 

In  delivering  judgment  in  Martin  v.  Mitchell,4  Sir  T.  Plumer,  M.  E., 
put  the  case  of  a  contract  signed  by  one  party  onry.  He  asked,5 
"  What  mutuality  is  there,  if  the  one  is  at  liberty  to  renounce  the 
contract,  and  the  other  not?"  and  in  Meynell  v.  Surtees,6  the  dis- 
tinctions between  an  offer  and  an  agreement  in  respect  of  binding  land 
were  pointed  out.     Fry  on  Specific  Performance.7 

The  postscript  being  merely  voluntary,  without  consideration,  is 
nudum  pactum  ;  and  the  memorandum  may  be  read  as  if  it  contained 
no  postscript. 

Jackson,  Q.C.,  and  Gazdar,  for  the  defendant  Allan.  Allan  is  an 
unnecessarj^  party.  If  Dodds  has  not  made  a  valid  contract  with  the 
plaintiff,  he  is  a  trustee  for  Allan ;  if  Dodds  has  made  a  binding 
contract,  rights  arise  between  Allan  and  Dodds  which  are  not  now  in 
controversy. 

We  agree  with  the  co-defendant  that,  in  order  that  the  plaintiff  may 
have  a  locus  standi,  there  must  have  been  a  contract.  If  the  post- 
script is  a  modification  of  the  offer,  it  is  nudum  pactum,  and  may  be 
rejected. 

It  may  be  conceded  that,  if  there  had  been  an  acceptance,  it  would 
have  related  back,  in  point  of  date,  to  the  offer.  But  there  was  no 
acceptance.  Notice  of  acceptance  served  on  Mrs.  Burgess  was  not 
enough. 

Even  if  it  would  have  been  otherwise  sufficient,  here  it  was  too  late. 
Dodds  had  no  property  left  to  contract  for.  The  property  had  ceased 
to  be  his.  He  had  retracted  his  offer ;  and  the  property  had  become 
vested  in  some  one  else.     Hebb's  Case. 

The  plaintiff  would  not  have  delivered  the  notice  if  he  had  not  heard 

i  2d  Ed.  p.  52.  5  16  East,  45.  8  Page  8. 

*  2  Jac.  &  W.  413.  «  Page  428.  «  1  Jur.  (N.  S.)  737. 

7  Page  80. 


64  DICKINSON   V.    DODDS.  [CHAP.    I. 

of  the  negotiation  between  Dodds  and  Allan.  What  retractation  could 
be  more  effectual  than  the  sale  of  the  property  to  some  one  else  ? 

The  defendant  Allan  was  a  bona  fide  purchaser  without  notice. 

Kay,  in  reply.  The  true  meaning  of  the  document  was  a  sale.  The 
expression  is  not  "  open,"  but  "  over."  The  only  liberty  to  be  allowed 
by  that  was  a  liberty  for  the  plaintiff  to  retract. 

But,  taking  it  as  an  offer,  the  meaning  was  that,  at  any  day  or  hour 
within  the  interval  named,  the  plaintiff  had  a  right  to  indicate  to  the 
defendant  his  acceptance,  and  from  that  moment  the  defendant  would 
have  had  no  right  of  retractation.  Then,  was  there  a  retractation  before 
acceptance?  To  be  a  retractation,  there  must  be  a  notification  to  the 
other  party.  A  pure  resolve  within  the  recesses  of  the  vendor's  own 
mind  is  not  sufficient.  There  was  no  communication  to  the  plaintiff. 
He  accepted  on  two  several  occasions.  There  could  have  been  no 
parting  with  the  property  without  communication  with  him.  He  was 
told  that  the  offer  was  to  be  left  over. 

The  grounds  of  the  decision  in  Cooke  v.  Oxley  have  been  abundantly 
explained  by  Mr.  Benjamin  in  his  work  on  Sales.  It  was  decided 
simply  on  a  point  of  pleading. 

Bacon,  V.C.,  after  remarking  that  the  case  involved  no  question  of 
unfairness  or  inequality,  and  after  stating  the  terms  of  the  document 
of  the  10th  of  June,  1874,  and  the  statement  of  the  defendant's  case  as 
given  in  his  answer,  continued  :  — • 

I  consider  that  to  be  one  agreement,  and  I  think  the  terms  of  the 
agreement  put  an  end  to  any  question  of  nudum  pactum.  I  think  the 
inducement  for  the  plaintiff  to  enter  into  the  contract  was  the  defend- 
ant's compliance  with  the  plaintiff's  request  that  there  should  be  some 
time  allowed  to  him  to  determine  whether  he  would  accept  it  or  not. 
But,  whether  the  letter  is  read  with  or  without  the  postscript,  it  is,  in 
my  judgment,  as  plain  and  clear  a  contract  for  sale  as  can  be  expressed 
in  words,  one  of  the  terms  of  that  contract  being  that  the  plaintiff  shall 
not  be  called  upon  to  accept,  or  to  testify  his  acceptance,  until  9  o'clock 
on  the  morning  of  the  twelfth  of  June.  I  see,  therefore,  no  reason  why 
the  Court  should  not  enforce  the  specific  performance  of  the  contract, 
if  it  finds  that  all  the  conditions  have  been  complied  with. 

Then  what  are  the  facts?  It  is  clear  that  a  plain,  explicit  ac- 
ceptance of  the  contract  was,  on  Thursday,  the  11th  of  June,  de- 
livered by  the  plaintiff  at  the  place  of  abode  of  the  defendant,  and 
ought  to  have  come  to  his  hands.  Whether  it  came  to  his  hands  or 
not,  the  fact  remains  that,  within  the  time  limited,  the  plaintiff  did 
accept  and  testify  his  acceptance.  From  that  moment  the  plaintiff 
was  bound,  and  the  defendant  could  at  any  time,  notwithstanding 
Allan,  have  filed  a  bill  against  the  plaintiff  for  the  specific  performance 
of  the  contract  which  he  had  entered  into,  and  which  the  defendant  had 
accepted. 

I  am  at  a  loss  to  guess  upon  what  ground  it  can  be  said  that  it  is 
not  a  contract  which  the  Court  will  enforce.     It  cannot  be  on  the 
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ground,  that  the  defendant  had  entered  into  a  contract  with  Allan, 
because,  giving  to  the  defendant  all  the  latitude  which  can  be  desired, 
admitting  that  he  had  the  same  time  to  change  his  mind  as  he,  by  the 
agreement,  gave  to  the  plaintiff,  the  law,  I  take  it,  is  clear,  on  the 
authorities,  that  if  a  contract,  unilateral  in  its  shape,  is  completed  by 
the  acceptance  of  the  party  on  the  other  side,  it  becomes  a  perfectly 
valid  and  binding  contract.  It  may  be  withdrawn  from  by  one  of  the 
parties  in  the  mean  time,  but,  in  order  to  be  withdrawn  from,  informa- 
tion of  that  fact  must  be  conveyed  to  the  mind  of  the  person  who  is  to 
be  affected  by  it.  It  will  not  do  for  the  defendant  to  say,  ' '  I  made  up 
my  mind  that  I  would  withdraw,  but  I  did  not  tell  the  plaintiff;  I  did 
not  say  any  thing  to  the  plaintiff  until  after  he  had  told  me  by  a  written 
notice  and  with  a  loud  voice  that  he  accepted  the  option  which  had 
been  left  to  him  by  the  agreement."  In  my  opinion,  after  that  hour  on 
Friday,  earlier  than  nine  o'clock,  when  the  plaintiff  and  defendant  met, 
if  not  before,  the  contract  was  completed,  and  neither  party  could 
retire  from  it. 

It  is  said  that  the  authorities  justify  the  defendant's  contention  that 
he  is  not  bound  to  perform  this  agreement,  and  the  case  of  Cooke  v. 
Oxley  was  referred  to.  But  I  find  that  the  judgment  in  Cooke  v.  Oxley 
went  solely  upon  the  pleadings.  It  was  a  rule  to  show  cause  why 
judgment  should  not  be  arrested  ;  therefore  it  must  have  been  upon  the 
pleadings.  Now,  the  pleadings  were  that  the  vendor  in  that  case  pro- 
posed to  sell  to  the  plaintiff.  There  was  no  suggestion  of  any  agree- 
ment which  could  be  enforced.  The  defendant  proposed  to  the  plaintiff 
to  sell  and  deliver,  if  the  plaintiff  would  agree  to  purchase  upon  the 
terms  offered,  and  give  notice  at  an  earlier  hour  than  four  of  the  after- 
noon of  that  day ;  and  the  plaintiff  says  he  agreed  to  purchase,  but 
does  not  say  the  defendant  agreed  to  sell.  He  agreed  to  purchase, 
and  gave  notice  before  four  o'clock  in  the  afternoon.  Although  the 
case  is  not  so  clearly  and  satisfactorily  reported  as  might  be  desired, 
it  is  only  necessary  to  read  the  judgment  to  see  that  it  proceeds  solely 
upon  this  allegation  in  the  pleadings.  Mr.  Justice  Butter  says,  "  As 
to  the  subsequent  time,  the  promise  can  only  be  supported  upon  the 
ground  of  a  new  contract  made  at  four  o'clock ;  but  there  was  no 
pretence  for  that."  Nor  was  there  the  slightest  allegation  in  the  plead- 
ings for  that ;  and  judgment  was  given  against  the  plaintiff. 

Eoutledge  v.  Qrant  is  plainly  distinguishable  from  this  case  upon 
the  grounds  which  have  been  mentioned.  There  the  contract  was  to 
sell  on  certain  terms  ;  possession  to  be  given  upon  a  particular  day. 
Those  terms  were  varied,  and  therefore  no  agreement  was  come  to ; 
and  when  the  intended  purchaser  was  willing  to  relinquish  the  condition 
which  he  imposed,  the  other  said,  "No,  I  withdraw;  I  have  made  up 
my  mind  not  to  sell  to  you  ;  "  and  the  judgment  of  the  court  was  that 
he  was  perfectly  right. 

Then  Warner  v.  Willington1  seems  to  point  out  the  law  in  the 

i  3  Drew.  523. 
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clearest  and  most  distinct  manner  possible.  An  offer  was  made  — 
call  it  an  agreement  or  offer,  it  is  quite  indifferent.  It  was  so  far  an 
offer  that  it  was  not  to  be  binding  unless  there  was  an  acceptance,  and 
before  acceptance  was  made,  the  offer  was  retracted,  the  agreement 
was  rescinded,  and  the  person  who  had  then  the  character  of  vendor 
declined  to  go  further  with  the  arrangement,  which  had  been  begun  by 
what  had  passed  between  them.  In  the  present  case  I  read  the  agree- 
ment as  a  positive  engagement,  on  the  part  of  the  defendant  Dodds,  that 
he  will  sell  for  800/.,  and  not  a  promise,  but  an  agreement,  part  of 
the  same  instrument,  that  the  plaintiff  shall  not  be  called  upon  to 
express  his  acquiescence  in  that  agreement  until  Friday  at  nine 
o'clock.  Before  Friday  at  nine  o'clock  the  defendant  receives  notice 
of  acceptance.  Upon  what  ground  can  the  defendant  now  be  let  off 
his  contract  ?  It  is  said  that  Allan  can  sustain  his  agreement  with  the 
defendant,  because  at  the  time  when  they  entered  into  the  contract 
the  defendant  was  possessed  of  the  property,  and  the  plaintiff  had 
nothing  to  do  with  it.  But  it  would  be  opening  the  door  to  fraud  of 
the  most  flagrant  description  if  it  was  permitted  to  a  defendant,  the 
owner  of  property,  to  enter  into  a  binding  contract  to  sell,  and  then 
sell  it  to  somebody  else  and  say  that  by  the  fact  of  such  second  sale  he 
has  deprived  himself  of  the  property  which  he  has  agreed  to  sell  by 
the  first  contract.  That  is  what  Allan  says  in  substance,  for  he  says 
that  the  sale  to  him  was  a  retractation  which  deprived  Dodds  of  the 
equitable  interest  he  had  in  the  propert}',  although  the  legal  estate 
remained  in  him.  But,  by  the  fact  of  the  agreement,  and  by  the  rela- 
tion back  of  the  acceptance  (for  such  I  must  hold  to  be  the  law)  to  the 
date  of  the  agreement,  the  property  in  equity  was  the  property  of  the 
plaintiff,  and  Dodds  had  nothing  to  sell  to  Allan.  The  property  re- 
mained intact,  unaffected  by  any  contract  with  Allan,  and  there  is  no 
ground,  in  my  opinion,  for  the  contention  that  the  contract  with  Allan 
can  be  supported.  It  would  be  doing  violence  to  principles  perfectly 
well  known  and  often  acted  upon  in  this  court.  I  think  the  plaintiff 
has  made  out  very  satisfactorily  his  title  to  a  decree  for  specific  per- 
formance, both  as  having  the  equitable  interest,  which  he  asserts  is 
vested  in  him,  and  as  being  a  purchaser  of  the  property  for  valuable 
consideration  without  notice  against  both  Dodcls,  the  vendor,  and 
Allan,  who  has  entered  into  the  contract  with  him. 

There  will  be  a  decree  for  specific  performance,  with  a  declaration 
that  Allan  has  no  interest  in  the  property  ;  and  the  plaintiff  will  be  at 
liberty  to  deduct  his  costs  of  the  suit  out  of  his  purchase-money. 

From  this  decision  both  the  defendants  appealed,  and  the  appeals 
were  heard  on  the  31st  of  March  and  the  1st  of  April,  1876. 

Swanston,  Q.C.  (Crossley  with  him),  for  the  defendant  Dodds. 

Sir  If.  Jackson,  Q.C.  {Oazdar  with  him),  for  the  defendant  Allan. 

Kay,  Q.C,  and  Caldecott,  for  the  plaintiff. 

The  arguments  amounted  to  a  repetition  of  those  before  the  Vice- 
'Chancellor.     In   addition  to  the  authorities  then  cited,  the  following 


CHAP.   I.]  DICKINSON  V.   DODDS.  67 

cases  were  referred  to  :  Thornbury  v.  Bevill ; 1  Taylor  v.  Wakefield  ; 2 
Head  v.  Diggon  ;  Palmer  v.  Scott.8 

James,  L.J.,  after  referring  to  the  document  of  the  10th  of  June, 
1874,  continued :  — 

The  document,  though  beginning  "  I  hereby  agree  to  sell,"  was 
nothing  but  an  offer,  and  was  only  intended  to  be  an  offer,  for  the 
plaintiff  himself  tells  us  that  he  required  time  to  consider  whether  he 
would  enter  into  an  agreement  or  not.  Unless  both  parties  had  then 
agreed,  there  was  no  concluded  agreement  then  made  ;  it  was  in  effect 
and  substance  only  an  offer  to  sell.  The  plaintiff,  being  minded  not 
to  complete  the  bargain  at  that  time,  added  this  memorandum : 
"This  offer  to  be  left  over  until  Friday,  9  o'clock  a.m.,  12th  June, 
1874."  That  shows  it  was  only  an  offer.  There  was  no  consideration 
given  for  the  undertaking  or  promise,  to  whatever  extent  it  may  be 
considered  binding,  to  keep  the  property  unsold  until  9  o'clock  on 
Friday  morning ;  but  apparently  Dickinson  was  of  opinion,  and 
probably  Dodds  was  of  the  same  opinion,  that  he  (Dodds)  was  bound 
by  that  promise,  and  could  not  in  any  way  withdraw  from  it,  or  retract 
it,  until  9  o'clock  on  Friday  morning,  and  this  probably  explains  a 
good  deal  of  what  afterwards  took  place.  But  it  is  clear  settled  law, 
on  one  of  the  clearest  principles  of  law,  that  this  promise,  being  a 
mere  nudum  pactum,  was  not  binding,  and  that  at  any  moment  before 
a  complete  acceptance  by  Dickinson  of  the  offer,  Dodds  was  as  free 
as  Dickinson  himself.  Well,  that  being  the  state  of  things,  it  is  said 
that  the  only  mode  in  which  Dodds  could  assert  that  freedom  was  by 
actually  and  distinctly  saying  to  Dickinson,  "Now  I  withdraw  my 
offer."  It  appears  to  me  that  there  is  neither  principle  nor  authority 
for  the  proposition  that  there  must  be  an  express  and  actual  with- 
drawal of  the  offer,  or  what  is  called  a  retractation.  It  must,  to  consti- 
tute a  contract,  appear  that  the  two  minds  were  at  one  at  the  same 
moment  of  time ;  that  is,  that  there  was  an  offer  continuing  up  to  the 
time  of  the  acceptance.  If  there  was  not  such  a  continuing  offer,  then 
the  acceptance  comes  to  nothing.  Of  course  it  may  well  be  that  the 
one  man  is  bound  in  some  way  or  other  to  let  the  other  man  know  that 
his  mind  with  regard  to  the  offer  has  been  changed ;  but  in  this  case, 
beyond  all  question,  the  plaintiff  knew  that  Dodds  was  no  longer 
minded  to  sell  the  property  to  him  as  plainly  and  clearly  as  if  Dodds 
had  told  him  in  so  many  words,  "I  withdraw  the  offer."  This  is  evi- 
dent from  the  plaintiff's  own  statements  in  the  bill. 

The  plaintiff  says  in  effect  that,  having  heard  and  knowing  that 
Dodds  was  no  longer  minded  to  sell  to  him,  and  that  he  was  selling 
or  had  sold  to  some  one  else,  thinking  that  he  could  not,  in  point  of 
law,  withdraw  his  offer,  meaning  to  fix  him  to  it,  and  endeavoring  to 
bind  him,  "I  went  to  the  house  where  he  was  lodging,  and  saw  his 
mother-in-law,  and  left  with  her  an  acceptance  of  the  offer,  knowing 
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all  the  while  that  he  had  entirely  changed  his  mind.  I  got  an  agent  to 
watch  for  him  at  7  o'clock  the  next  morning,  and  I  went  to  the  train 
just  before  9  o'clock,  in  order  that  I  might  catch  him  and  give  him  my 
notice  of  acceptance  just  before  9  o'clock,  and  when  that  occurred  he 
told  my  agent,  and  he  told  me,  you  are  too  late,  and  he  then  threw 
back  the  paper."  It  is  to  my  mind  quite  clear  that,  before  there  was 
an}'  attempt  at  acceptance  by  the  plaintiff,  he  was  perfectly  well  aware 
that  Dodds  had  changed  his  mind,  and  that  he  had  in  fact  agreed  to 
sell  the  propertj'  to  Allan.  It  is  impossible,  therefore,  to  say  there 
was  ever  that  existence  of  the  same  mind  between  the  two  parties 
which  is  essential  in  point  of  law  to  the  making  of  an  agreement.  I 
am  of  opinion,  therefore,  that  the  plaintiff  has  failed  to  prove  that 
there  was  any  binding  contract  between  Dodds  and  himself. 

Mellish,  L.J.  I  am  of  the  same  opinion.  The  first  question  is, 
whether  this  document  of  the  10th  of  June,  1874,  which  was  signed  by 
Dodds,  was  an  agreement  to  sell,  or  only  an  offer  to  sell,  the  property 
therein  mentioned  to  Dickinson  ;  and  I  am  clearly  of  opinion  that  it  was 
only  an  offer,  although  it  is  in  the  first  part  of  it,  independently  of  the 
postscript,  worded  as  an  agreement.  I  apprehend  that,  until  acceptance, 
so  that  both  parties  are  bound,  even  though  an  instrument  is  so  worded 
as  to  express  that  both  parties  agree,  it  is  in  point  of  law  only  an  offer, 
and,  until  both  parties  are  bound,  neither  party  is  bound.  It  is  not 
necessary  that  both  parties  should  be  bound  within  the  Statute  of 
Frauds,  for,  if  one  party  makes  an  offer  in  writing,  and  the  other 
accepts  it  verbally,  that  will  be  sufficient  to  bind  the  person  who  has 
signed  the  written  document.  But,  if  there  be  no  agreement,  either 
verbally  or  in  writing,  then,  until  acceptance,  it  is  in  point  of  law  an 
offer  only,  although  worded  as  if  it  were  an  agreement.  But  it  is 
hardly  necessary  to  resort  to  that  doctrine  in  the  present  case,  because 
the  postscript  calls  it  an  offer,  and  says,  ' '  This  offer  to  be  left  over 
until  Friday,  '.)  o'clock  a.m."  Well,  then,  this  being  only  an  offer,  the 
law  says  —  and  it  is  a  perfectly  clear  rule  of  law  —  that,  although  it  is 
said  that  the  offer  is  to  be  left  u^y  -j  Uit\\ Hfc^y  morning  at  9  o'clock, 
that  did  not  bind  Dodds.  He  was  not  in  Jntent  of  law  bound  to  hold 
the  offer  over  until  9  o'clock  on  Friday  Itfnorning.  He  was  not  so 
bound  either  in  law  or  in  equity.  We"'  ^hat  being  so,  when,  on  the 
next  day,  he  made  an  agreement  with  Allan  to  sell  the  property  to  h'm, 
I  am  not  aware  of  any  ground  on  which  it  can  be  said  that  that  con- 
tract with  Allan  was  not  as  good  and  binding  a  contract  as  ever  was 
made.  Assuming  Allan  to  have  known  (there  is  some  dispute  about 
it,  and  Allan  does  not  admit  that  he  knew  of  it,  but  I  will  assume  that 
he  did)  that  Dodds  had  made  the  offer  to  Dickinson,  and  had  <nven 
him  till  Friday  morning  at  9  o'clock  to  accept  it,  still,  in  point  of  law, 
that  could  not  prevent  Allan  from  making  a  more  favorable  offer  than 
Dickinson,  and  entering  at  once  into  a  binding  agreement  with  Dodds. 

Then  Dickinson  is  informed  by  Berry  that  the  property  has  been 
sold  by  Dodds  to  Allan.     Berry  does  not  tell  us  from  whom  he  heard 
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it,  but  he  says  that  he  did  hear  it,  that  he  knew  it,  and  that  he  in- 
formed Dickinson  of  it.  Now,  stopping  there,  the  question  which 
arises  is  this  :  If  an  offer  has  been  made  for  the  sale  of  propert}',  and, 
before  that  offer  is  accepted,  the  person  who  has  made  the  offer  enters 
into  a  binding  agreement  to  sell  the  property  to  somebody  else,  and 
the  person  to  whom  the  offer  was  first  made  receives  notice  in  some 
way  that  the  property  has  been  sold  to  another  person,  can  he  after 
that  make  a  binding  contract  by  the  acceptance  of  the  offer  ?  I  am 
of  opinion  that  he  cannot.  The  law  may  be  right  or  wrong  in  saying 
that  a  person  who  has  given  to  another  a  certain  time  within  which  to 
accept  an  offer  is  not  bound  by  his  promise  to  give  that  time ;  but, 
if  he  is  not  bound  by  that  promise,  and  may  still  sell  the  property  to 
some  one  else,  and  if  it  be  the  law  that,  in  order  to  make  a  contract, 
the  two  minds  must  be  in  agreement  at  some  one  time,  that  is,  at  the 
time  of  the  acceptance,  how  is  it  possible  that  when  the  person  to 
whom  the  offer  has  been  made  knows  that  the  person  who  has  made 
the  offer  has  sold  the  property  to  some  one  else,  and  that,  in  fact,  he 
has  not  remained  in  the  same  mind  to  sell  it  to  him,  he  can  be  at 
liberty  to  accept  the  offer  and  thereby  make  a  binding  contract?  It 
seems  to  me  that  would  be  simply  absurd.  If  a  man  makes  an  offer 
to  sell  a  particular  horse  in  his  stable,  and  says,  "I  will  give  you  until 
the  day  after  to-morrow  to  accept  the  offer,"  and  the  next  day  goes  and 
sells  the  horse  to  somebody  else,  and  receives  the  purchase-money  from 
him,  can  the  person  to  whom  the  offer  was  originally  made  then  come 
and  sa}-,  "  I  accept,"  so  as  to  make  a  binding  contract,  and  so  as  to  be 
entitled  to  recover  damages  for  the  non-delivery  of  the  horse  ?  If  the 
rule  of  law  is  that  a  mere  offer  to  sell  property,  which  can  be  with- 
drawn at  any  time,  and  which  is  made  dependent  on  the  acceptance 
of  the  person  to  whom  it  is  made,  is  a  mere  nudum  pactum,  how  is  it 
possible  that  the  person  to  whom  the  offer  has  been  made  can,  by  ac- 
ceptance, make  a  binding  contract  after  he  knows  that  the  person  who 
has  made  the  offer  has  sold  the  property  to  some  one  else?  It  is 
admitted  law  that,  if  a  man  who  makes  an  offer  dies,  the  offer  cannot 
be  accepted  after  he  is  dead,  and  parting  with  the  property  has  very 
much  the  same  effect  as  the  death  of  the  owner,  for  it  makes  tht 
performance  of  the  offer  impossible.  I  am  clearly  of  opinion  that, 
just  as,  when  a  man  who  has  made  an  offer  dies  before  it  is  accepted, 
it  is  impossible  that  it  can  then  be  accepted,  so  when  once  the  person 
to  whom  the  offer  was  made  knows  that  the  property  has  been  sold  to 
some  one  else,  it  is  too  late  for  him  to  accept  the  offer,  and  on  that 
ground  I  am  clearly  of  opinion  that  there  was  no  binding  contract  for 
the  sale  of  this  property  by  Dodds  to  Dickinson,  and  even  if  there  had 
been,  it  seems  to  me  that  the  sale  of  the  property  to  Allan  was  first  in 
point  of  time.  However,  it  is  not  necessary  to  consider,  if  there  had 
been  two  binding  contracts,  which  of  them  would  be  entitled  to  priority 
in  equity,  because  there  is  no  binding  contract  between  Dodds  and 
Dickinson. 
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Baggallay,  J.A.  I  entirely  concur  in  the  judgments  which  have 
been  pronounced. 

James,  L.J.     The  bill  will  be  dismissed  with  costs. 

Swanston,  Q.C.     We  shall  have  the  costs  of  the  appeal. 

Kay,  Q.C.     There  should  only  be  the  costs  of  one  appeal. 

Sir  H.  Jackson,  Q.C.  The  defendant  Allan  was  obliged  to  protect 
himself. 

Mellish,  L.J.  He  had  a  separate  case.  There  might,  if  two 
contracts  had  been  proved,  have  been  a  question  of  priority. 

James,  L.J.  I  think  the  plaintiff  must  pay  the  costs  of  both 
appeals. 


ELIASON  ET  AL.  v.  HENSHAW.  / 
Supreme  Court  of  the  United  States,  Feb.  17,  20,  1819. 

[Reported  in  4  Wheaton,  225,  4  Curtis,  382.] 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Jones  and  Key,  for  the  plaintiff  in  error. 

Swann,  for  the  defendant  in  error. 

Washington,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action,  brought  by  the  defendant  in  error,  to  recover 
damages  for  the  non-performance  of  an  agreement,  alleged  to  have 
been  entered  into  by  the  plaintiffs  in  error,  for  the  purchase  of  a  quan- 
tity of  flour  at  a  stipulated  price.  The  evidence  of  this  contract,  given 
in  the  court  below,  is  stated  in  a  bill  of  exceptions,  and  is  to  the  fol- 
lowing effect :  A  letter  from  the  plaintiffs  to  the  defendant,  elated  the 
10th  of  February,  1813,  in  which  they  say  :  "  Captain  Cuiin  informs  us 
that  you  have  a  quantity  of  flour  to  dispose  of.  We  are  in  the  practice 
of  purchasing  flour  at  all  times  in  Georgetown,  and  will  be  glad  to 
serve  you,  either  in  receiving  your  flour  in  store  when  the  markets  are 
dull,  and  disposing  of  it  when  the  markets  will  answer  to  advantage, 
or  we  will  purchase  at  market  price  when  delivered ;  if  you  are  dis- 
posed to  engage  two  or  three  hundred  barrels  at  present,  we  will  give 
you  $11.50  per  barrel,  deliverable  the  first  water  in  Georgetown,  or  any 
service  we  can.  If  you  should  want  an  advance,  please  write  us  by 
mail,  and  will  send  you  part  of  the  mone}-  in  advance."  In  a  postscript 
they  add :  ' '  Please  write  by  return  of  wagon  whether  you  accept  our 
offer."  This  letter  was  sent  from  the  house  at  which  the  writer  then 
was,  about  two  miles  from  Harper's  Ferry,  to  the  defendant  at  his  mill, 
at  Mill  Creek,  distant  about  twenty  miles  from  Harper's  Ferry,  by  a 
wagoner  then  employed  by  the  defendant  to  haul  flour  from  his  mill 
to  Harper's  Ferry,  and  then  about  to  return  home  with  his  wagon. 
He   delivered   the   letter   to  the  defendant  on  the  14th  of  the  same 
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month,  to  which  an  answer,  dated  the  succeeding  day,  was  written  by 
the  defendant,  addressed  to  the  plaintiffs  at  Georgetown,  and  despatched 
by  a  mail  which  left  Mill  Creek  on  the  19th,  being  the  first  regular 
mail  from  that  place  to  Georgetown.  In  this  letter  the  writer  says : 
"  Your  favor  of  the  10th  instant  was  handed  me  by  Mr.  Chenoweth  last 
evening.  I  take  the  earliest  opportunity  to  answer  it  by  post.  Your 
proposal  to  engage  300  barrels  of  flour,  delivered  in  Georgetown  by 
the  first  water,  at  $9.50  per  barrel,  I  accept,  and  shall  send  on  the  flour 
by  the  first  boats  that  pass  down  from  where  my  flour  is  stored  on  the 
river;  as  to  any  advance,  will  be  unnecessary, — paj'ment  on  delivery 
is  all  that  is  required." 

On  the  25th  of  the  same  month,  the  plaintiffs  addressed  to  the 
defendant  an  answer  to  the  above,  dated  at  Georgetown,  in  which  they 
acknowledge  the  receipt  of  it,  and  add :  ' '  Not  having  heard  from  you 
before,  had  quite  given  over  the  expectation  of  getting  your  flour, 
more  particularly  as  we  requested  an  answer  by  return  of  wagon  the 
next  day,  and  as  we  did  not  get  it,  had  bought  all  we  wanted." 

The  wagoner,  by  whom  the  plaintiffs'  first  letter  was  sent,  informed 
them,  When  he  received  it,  that  he  should  not  probably  return  to  Har- 
per's Ferry,  and  he  did  not  in  fact  return  in  the  defendant's  employ. 
The  flour  was  sent  down  to  Georgetown  some  time  in  March,  and  the 
lelivery  of  it  to  the  plaintiffs  was  regularly  tendered  and  refused. 

Upon  this  evidence,  the  defendants  in  the  Court  below,  the  plaintiffs 
in  error,  moved  that  Court  to  instruct  the  jury,  that,  if  they  believed 
the  said  evidence  to  be  true  as  stated,  the  plaintiff  in  this  action  was 
not  entitled  to  recover  the  amount  of  the  price  of  the  300  barrels  of 
flour,  at  the  rate  of  $9.50  per  barrel.  The  Court  being  divided  in 
opinion,  the  instruction  prayed  for  was  not  given. 

The  question  is,  whether  the  court  below  ought  to  have  given  the 
instruction  to  the  jury,  as  the  same  was  prayed  for.  If  they  ought, 
the  judgment,  which  was  in  favor  of  the  plaintiff  in  that  court,  must  be 
reversed. 

It  is  an  undeniable  principle  of  the  law  of  contracts,  that  an  offer  of 
a  bargain  by  one  person  to  another  imposes  no  obligation  upon  the 
former,  until  it  is  accepted  by  the  latter  according  to  the  terms  in 
which  the  offer  was  made.  Any  qualification  of  or  departure  from 
those  terms  invalidates  the  offer,  unless  the  same  be  agreed  to  by  the 
person  who  made  it.  Until  the  terms  of  the  agreement  have  received 
the  assent  of  both  parties,  the  negotiation  is  open,  and  imposes  no 
obligation  upon  either. 

In  this  case,  the  plaintiffs  in  error  offered  to  purchase  from  the 
defendant  two  or  three  hundred  barrels  of  flour,  to  be  delivered  at 
Georgetown  by  the  first  water,  and  to  pay  for  the  same  $9.50  per 
barrel.  To  the  letter  containing  this  offer  they  required  an  answer  by 
the  return  of  the  wagon  by  which  the  letter  was  despatched.  This 
wagon  was  at  that  time  in  the  service  of  the  defendant,  and  empkyed 
hj  him  in  hauling  flour  from  his  mill  to  Harper's  Ferry,  near  to  which 
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place  the  plaintiffs  then  were.  The  meaning  of  the  writers  was  obvi- 
ous. The}'  could  easily  calculate,  by  the  usual  length  of  time  which 
was  employed  by  this  wagon  in  travelling  from  Harper's  Ferry  to 
Mill  Creek,  and  back  again  with  a  load  of  flour,  about  what  time  they 
should  receive  the  desired  answer ;  and,  therefore,  it  was  entirely 
unimportant  whether  it  was  sent  by  that  or  another  wagon,  or  in  any 
other  manner,  provided  it  was  sent  to  Harper's  Ferry,  and  was  not 
delayed  beyond  the  time  which  was  ordinarily  employed  by  wagons 
engaged  in  hauling  flour  from  the  defendant's  mill  to  Harper's  Ferry. 
Whatever  uncertainty  there  might  have  been  as  to  the  time  when  the 
answer  would  be  received,  there  was  none  as  to  the  place  to  which  it 
was  to  be  sent ;  this  was  distinctly  indicated  by  the  mode  pointed  out 
for  the  conveyance  of  the  answer.  The  place,  therefore,  to  which  the 
answer  was  to  be  sent  constituted  an  essential  part  of  the  plaintiffs' 
offer. 

It  appears,  however,  from  the  bill  of  exceptions,  that  no  answer  to 
this  letter  was  at  any  time  sent  to  the  plaintiffs  at  Harper's  Ferry. 
Their  offer,  it  is  true,  was  accepted  by  the  terms  of  a  letter  addressed 
Georgetown,  and  received  by  the  plaintiffs  at  that  place  ;  but  an  accept- 
ance communicated  at  a  place  different  from  that  pointed  out  by 
the  plaintiffs,  and  forming  a  part  of  their  proposal,  imposed  no  obliga- 
tion binding  upon  them,  unless  they  had  acquiesced  in  it,  which  they 
declined  doing. 

It  is  no  argument  that  an  answer  was  received  at  Georgetown  ;  the 
plaintiffs  in  error  had  a  right  to  dictate  the  terms  upon  which  they 
would  purchase  the  flour ;  and,  unless  the}-  were  complied  with,  they 
were  not  bound  by  them.  All  their  arrangements  may  have  been 
made  with  a  view  to  the  circumstance  of  place,  and  they  were  the  only 
judges  of  its  importance.  There  was,  therefore,  no  contract  concluded 
between  these  parties  ;  and  the  Court  ought,  therefore,  to  have  given 
the  instruction  to  the  jiuy  which  was  asked  for. 

Judgment  reversed.  Cause  remanded,  with  directions  to  award  a 
venire  facias  de  novo. 


M'CULLOCH  v.   THE  EAGLE  INSURANCE   COMPANY. 
Supreme  Judicial  Court  of  Massachusetts,  Oct.  Teem,  1822. 

[Reported  in  1  Pickering,  278.] 

This  action,  which  was  assumpsit,  came  before  the  Court  upon  a  case 
stated.  The  material  facts  were  as  follows.  On  the  29th  of  Decem- 
ber, 1K20,  the  plaintiff,  who  lived  at  Kennebunk,  in  Maine,  wrote  to 
the  defendants,  requesting  to  know  on  what  terms  they  would  insure 
$2500  on  his  brig  ' '  Hesper  "  and  cargo  from  Martinico  to  the  United 
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States.  The  defendants,  on  the  1st  of  January,  1821,  sent  an  answer, 
saying  they  would  take  the  risk  at  two  and  a  half  per  cent.  This  letter 
was  received  by  the  plaintiff  on  the  3d  of  January,  on  which  day  he 
wrote  a  reply,  requesting  the  defendants  to  fill  a  policy  on  the  terms 
proposed  bj'  them.  The  defendants  on  the  2d  of  January  wrote  again 
to  the  plaintiff,  declining  to  take  the  risk,  but  the  plaintiff  had  sent 
his  letter  of  the  3d  before  he  received  the  last  letter  of  the  defendants. 
All  the  letters  were  sent  by  mail,  and  were  duly  received  by  the  parties 
respectively.     The  vessel  was  afterwards  lost  on  the  voyage. 

The  only  question  in  the  cause  was,  whether  the  correspondence  of 
the  parties  constituted  a  contract  by  which  the  defendants  were  bound. 

Prescott,  for  the  plaintiff.  It  is  important  to  have  a  contract  for 
insurance  take  effect  immediate!}".  When  the  terms  are  agreed  on,  and 
a  minute  of  them  is  made  on  the  books  of  an  insurance  company,  they 
consider  both  parties  holden,  in  case  a  loss  or  arrival  should  happen 
before  the  policy  is  made  out.  The  letter  of  the  1st  of  January  was  an 
engagement  which  was  binding  on  the  defendants  until  the  plaintiff 
should  express  his  refusal  to  accept  their  offer.  It  resembles  a  pollicita- 
tion in  the  civil  law,  which  from  the  first  is  obligatory  on  the  party 
making  it,  and,  upon  the  assent  of  the  person  to  whom  it  is  made, 
becomes  binding  on  both  parties.  The  letter  of  the  3d  of  January  was 
an  assent  on  the  part  of  the  plaintiff,  which  was  not  defeated  by  the 
defendants'  letter  of  the  2d.  If  this  letter  of  the  2d  had  reached  the 
plaintiff  before  his  letter  of  the  3d  had  been  written  and  put  into  the 
post-office,  it  might  have  been  a  revocation  of  the  defendants'  offer.  It 
would  resemble  a  stopping  in  transitu.  If  the  defendants  had  carried 
their  first  letter  to  the  plaintiff,  and  he  had  told  them  to  fill  a  policy, 
the  contract  would  have  been  complete.  So  if  they  had  employed  an 
agent  at  Kennebunk  for  that  purpose,  and  the  plaintiff  had  said  the 
same  thing  to  the  agent.  The  putting  the  plaintiff's  letter  of  the  3d 
into  the  post-office  was  a  delivery  to  the  defendants.  [Wilde,  J.  If  so, 
why  was  not  the  putting  of  the  defendants'  letter  of  the  2d  into  the 
post-office  a  delivery  to  the  plaintiff? :]     The  countermand  could  be 

1  "  In  all  engagements  inter  aisentes,  when  the  negotiations  are  carried  on  by  letters 
or  messages,  an  offer  by  one  party,  until  it  is  made  known  to  the  other,  is  but  an  in- 
tention not  expressed,  proposition  in  mente  retentum.  If  the  messenger  or  letter  can  be 
overtaken  before  it  arrives  at  its  destination,  it  may  be  revoked ;  but  if  the  revocation 
does  not  arrive  until  after  the  offer  is  received  and  accepted,  and  especially  not  until 
it  has  been  acted  upon,  then  it  is  too  late.  For  the  revocation  is  but  a  simple  act  of 
the  will,  a  propositum,  not  res  gesta,  an  act  done,  until  after  it  is  known,  and  of  course 
can  have  no  more  effect  than  an  intention  not  expressed,  but  confined  within  the  breast 
of  the  party.  It  is  a  remark  of  one  of  the  most  profound  jurists  of  the  last  age,  that 
an  act  of  the  will  not  known  is  in  jurisprudence  as  if  it  did  not  exist,  line  volont€qui 
n'est  pas  conmie  est  en  jurisprudence  comme  si  elle  n'existait  pas.  6  Toull.  Droit  Civil,  No. 
29.  .  .  .  At  the  same  time  it  is  freely  admitted  that  this  is  a  question  of  general 
jurisprudence  of  no  little  intricacy,  and  that  it  is  not  easy  to  determine  by  any  uni- 
versal and  inflexible  rule  when  engagements  entered  into  by  letters  or  messengers, 
between  persons  residing  at  a  distance  from  each  other,  become  irrevocably  binding 
on  both  parties.     The  question  was  pretty  fully  considered  by  the  Court  of  King's 
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of  no  avail  until  it  was  received.  It  was  not  necessary  that  the  defend- 
ants should  have  immediate  notice  of  the  plaintiff's  assent.  Their 
promise  was  binding  or  not,  as  the  plaintiff  should  please.  After  the 
letter  of  the  3d  was  put  into  the  post-office,  the  defendants  would  have 
had  a  remedy  for  the  premium.  Suppose  that  a  merchant  in  Baltimore 
writes  to  one  here,  offering  to  sell  him  bank-shares  at  a  certain  price, 
and  the  merchant  here  immediately  answers  that  he  will  take  them ; 
this  is  a  contract  as  soon  as  the  answer  is  put  into  the  post-office  ;  and 
if  the  Baltimore  merchant,  the  next  day  after  sending  his  first  letter, 
should  write  that  stocks  had  risen,  and  decline  selling,  it  would  not 
avail  him. 

Saltonstall,  for  the  defendants.  The  letter  of  the  29th  of  December 
was  merely  an  inquirjr.  It  was  nothing  like  a  proposition.  No  answer 
to  it  would  have  made  a  contract.  The  defendants  made  an  offer  on  the 
1st  of  January,  which  was  retracted  on  the  2d  before  it  was  accepted. 
Both  parties  assented  to  it  at  different  times,  but  never  together ;  so 
that  there  was  never  a  mutual  assent.  When  was  the  contract  made  ? 
Not  before  the  3d,  and  at  that  time  the  offer  was  retracted.  Eliason  v. 
Henshaw,  4  Wheat.  228.  One  party  is  not  bound  until  the  other  has 
had  a  reasonable  time  to  give  his  assent.  Both  should  be  bound,  or 
both  have  leave  to  retract.  Cooke  v.  Oxley,  3D.  &  E.  653,  is  a  strong 
case  to  this  effect.  There  is  no  case  where  one  party  is  bound  and  the 
other  not,  except  it  be  so  expressed  in  the  terms  of  the  contract ;  as  in 
the  sale  of  a  horse,  with  liberty  to  the  purchaser  to  return  it  if  he  is 
not  satisfied  with  it.  When  was  the  plaintiff  bound  ?  When  he  put 
his  letter  into  the  post-office  ?  If  he  could  have  procured  insurance  to 
be  made  at  Kennebunk,  might  he  not  have  stopped  the  letter?  It  was 
not  sufficient  that  an  assent  was  in  the  mind  of  the  plaintiff ;  it  should 
have  been  made  known  to  the  other  party.  The  case  supposed  respect- 
ing bank-shares  is  this  same  case. 

Prescott,  in  reply.  Suppose  an  agent  of  the  defendants  had  carried 
the  letter  of  the  1st  of  January,  and  had  delivered  it  on  the  3d,  and 

Bench,  in  the  case  of  Adams  v.  Lindsell,  1  Barn.  &  Aid.  681,  and  the  decision  was  in 
conformity  with  the  principle  that  I  have  adopted.  But  I  infer  from  the  reasoning 
of  Best,  C.  J.,  in  the  case  of  Routledge  v.  Grant,  4  Bing.  653,  that  this  decision  was 
not  entirely  satisfactory  to  the  Court  of  Common  Pleas,  or  at  least  it  receives  but  a 
qualified  approval.  The  same  general  question  was  presented  to  the  Supreme  Court 
of  Massachusetts,  in  M'Culloch  v.  The  Eagle  Ins.  Co.,  1  Pick.  278,  and  to  the  Court 
of  Errors  in  Now  York,  in  Mactier  v.  Frith,  6  AVend.  103,  and  these  courts  came  to 
opposite  conclusions.  It  has  been  found  not  free  from  difficulties  by  the  civilians, 
and  perhaps  it  will  not  be  found  an  easy  task  to  reconcile  all  their  opinions.  The 
subject  has  been  examined  by  Pothier,  Contrat  de  Vente,  No.  32 ;  by  Toullier,  Droit 
Civil,  Vol.  6,  No.  30,  31,  and  notes;  Vol.  7,  No.  321,  and  notes;  and  it  was  discussed 
by  Merlin  in  a  very  elaborate  argument  before  the  Court  of  Cassation,  with  his  usual 
logical  acuteness  and  copiousness  of  learning.  Repertoire  de  Jurisprudence,  Vente,  §  1, 
art.  3,  No.  1 1,  bis.  To  the  general  rule  that  has  been  Stated  there  is  one  well-estab- 
lished exception.  If  the  party  who  makes  the  offer  dies  or  becomes  insane  before  it 
is  received  and  accepted,  the  offer  is  then  a  nullity,  though  accepted  before  the  death 
is  known."     Ware,  J.,  The  Palo  Alto,  Daveis,  343,  357.  —  Ed. 
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the  plaintiff  had  told  hirn  that  he  accepted  the  offer.  The  letter  of  the 
2d  would  have  been  on  the  way  as  now  ;  but  there  would  have  been  a 
good  contract.  In  the  case  supposed,  of  procuring  insurance  at  Kenne- 
bunk,  the  plaintiff  could  not  have  stopped  his  ietter  after  it  was  put 
into  the  post-office.  If  the  defendants  could  prove  his  saying  that  he 
assented,  it  would  have  given  them  a  right  of  action  against  him.  The 
letter  was  merely  notice  of  his  assent. 

Parker,  C.  J.,  delivered  the  opinion  of  the  Court.  This  action  is 
brought  to  recover  a  sum  alleged  to  have  been  insured  by  the  defend- 
ants on  the  brig  Hesper,  belonging  to  the  plaintiff,  on  a  voyage  from 
Martinico  to  her  port  of  discharge,  and  another  sum  on  her  cargo. 
The  usual  evidence  of  such  contract,  a  polic}7,  never  having  been  made, 
the  only  question  submitted  is,  whether  there  was  an  agreement  to  in- 
sure ;  every  thing  else  necessary  to  entitle  the  plaintiff  to  recover  being 
agreed  by  the  parties.  And  it  is  certain  that,  if  a  contract  was  made, 
the  mere  want  of  a  policy  will  not  prevent  the  plaintiff  from  recovering. 

We  are  to  inquire  then,  whether  the  correspondence  between  the 
parties  which  is  submitted  to  us,  does  constitute  a  contract  binding 
upon  both  parties  ;  if  it  does  not,  whatever  might  be  the  expectations 
of  either,  it  is  only  an  attempt  to  make  a  contract,  which  has  failed. 
The  letter  from  the  plaintiff,  of  the  29th  of  December,  contained  an 
inquiry  only,  as  to  the  rate  of  premium  at  which  the  insurance  might 
be  done  in  the  defendant's  office,  and  the  plaintiff  was  entirely  at  liberty 
to  accept  or  refuse  the  terms  which  were  proposed  in  answer ;  even 
if  he  had  made  no  reply  to  the  defendant's  letter,  there  would  have 
been  neither  a  breach  of  contract  nor  of  civility.  This  answer  was 
written  on  the  1st  of  January,  and  would  reach  the  post-office  in  Ken- 
nebunk,  the  place  of  the  plaintiff's  residence,  on  the  3d.  It  was  replied 
to  on  the  day  of  the  arrival  by  an  acceptance  of  the  terms,  and  a  direc- 
tion to  make  out  the  policy  and  deliver  it  to  the  plaintiffs  agent  in 
Boston,  who  was  authorized  to  give  a  promissory  note  for  the  premium 
in  common  form.  But  on  the  2d  of  January,  before  the  defendants' 
letter  to  the  plaintiff  could  have  been  received,  another  letter  was 
written  by  the  defendants,  retracting  the  offer  made  in  the  former  let- 
ter, and  signifying  a  determination  not  to  insure  upon  that  vessel  upon 
any  terms.  These  letters  crossed  each  other  upon  the  road.  It  is  con- 
tended by  the  plaintiff,  that  the  bargain  was  complete  at  the  moment 
he  wrote  and  put  into  the  mail  his  letter  signifying  his  acceptance  of 
the  terms  offered ;  by  the  defendants,  that  the  treaty  was  open  until 
they  should  have  received  that  letter,  and  that  in  the  mean  time  they 
had  a  right  to  withdraw  their  offer.  We  adopt  the  latter  opinion  as  the 
most  reasonable.  The  offer  did  not  bind  the  plaintiff  until  it  was 
accepted  ;  and  it  could  not  be  accepted,  to  the  knowledge  of  the  defend- 
ants, until  the  letter  announcing  the  acceptance  was  received,  or  at 
most  until  the  regular  time  for  its  arrival  bj'  mail  had  elapsed.  Had 
the  vessel  arrived  in  safetj-  at  Kennebunk  on  the  2d  or  on  the  morning 
of  the  3d,  the  plaintiff  would  not  have  accepted  the  offer,  and  was  not 
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bound  to  accept ;  so  that  the  defendants  would  not  have  been  entitled 
to  any  premium,  and  both  must  be  bound  in  order  to  make  the  contract 
binding  upon  either,  unless  time  is  given  by  one  to  the  other,  in  which 
case  perhaps  he  may  be  bound,  although  the  other  is  not ;  at  least  we 
should  think  this  reasonable  in  mercantile  contracts,  though  it  was 
decided  otherwise  in  the  case  of  Cooke  v.  Oxle}',  3D.  &  E.  653.  In 
that  case  the  declaration  stated  that  the  defendant  proposed  to  the 
plaintiff  to  sell  him  tobacco  at  a  certain  price,  and,  at  the  request  of 
the  plaintiff,  gave  him  until  four  o'clock  p.  m.  to  consent  or  disagree  to 
the  proposal.  The  plaintiff  averred,  that  he  did  agree  to  purchase,  and 
gave  notice  thereof  to  the  defendant  before  four  o'clock  ;  that  he  offered 
to  pay  the  price,  and  requested  the  defendant  to  deliver  the  tobacco,  which 
he  refused.  The  Court,  without  hearing  the  counsel  for  the  defendant, 
said  that  it  was  an  engagement  all  on  one  side,  and  was  therefore  nudum 
pactum  ;  and  Buller,  J.,  said  there  was  neither  damage  to  the  plaintiff 
nor  advantage  to  the  defendant,  at  the  time  when  the  contract  was  first 
made.  The  judgment  was  affirmed  in  the  Exchequer  Chamber.  This 
was  treated  b}r  the  plaintiff's  counsel  as  an  actual  sale  upon  condition, 
to  avoid  the  Statute  of  Frauds ;  so  that  the  real  question  in  that  case 
was,  whether  there  was  a  bargain  in  fact  amounting  to  a  sale,  as  the 
question  here  is,  whether  there  was  an  insurance  in  fact,  the  usual  evi- 
dence of  which  onty  was  left  unfinished  ;  and  it  is  as  necessary  that  the 
obligation  should  be  mutual  in  this  case  as  in  that.  See  also  Payne  v. 
Cave,  3  D.  &  E.  148.  It  is  suggested  that  the  putting  the  letter  into 
the  mail  was  a  completion  of  the  bargain  ;  but  if  the  vessel  had  arrived, 
and  the  plaintiff  had  recalled  his  letter,  or  if  he  had  sent  on  an  express 
to  announce  his  refusal  to  accept  before  the  letter  arrived,  we  think  he 
would  not  have  been  held  to  pay  the  premium. 

No  authority  has  been  cited  on  the  side  of  the  plaintiff  to  support  his 
case,  and  we  cannot  perceive  upon  general  principles  any  ground  upon 
which  he  can  recover.  There  seems  to  have  been  locus  pcenitentice  for 
both  parties,  no  change  of  circumstances  having  occurred,  nor  an}' 
information  being  received,  until  the  loss  of  the  vessel  was  known, 
which  was  nearly  three  months  after  the  correspondence  ceased  between 
the  parties  ;  during  all  which  time  the  plaintiff  might  have  got  insured 
elsewhere  if  the  risk  was  a  fair  one.  Had  the  vessel  arrived  after  the 
defendants'  letter  was  received,  and  before  it  was  answered,  there  can 
be  no  doubt  the  plaintiff  might  have  declined  entering  into  the  bargain, 
because  he  then  had  made  no  contract ;  and  so  long  as  it  continued 
open  for  the  plaintiff,  it  must  have  been  open  for  the  defendants,  and 
their  revocation  was  made  before  the  plaintiff  had  opportunity  to  accept. 

It  was  suggested  in  the  argument  that  the  correspondence  between 
these  parties  formed  what  is  called  in  the  civil  law  a  pollicitation,  a  sort 
of  contract  which  arises  from  a  promise  made  by  one  party  only,  with- 
out any  consent  or  acceptance  by  the  other  ;  but  this  is  a  peculiar  kind 
of  obligation,  which  exists  only  from  an  individual  towards  a  body  pol- 
itic or  government.     Heinecc.  sec.  Ord.  Pandect.  Part  7,  §§  334,  335. 
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In  a  note  to  the  first  of  these  sections  the  author  says,  "  For  although 
promises  made  otherwise  alwaj-s  require  the  consent  and  acceptance  of 
the  other  party,  yet  here  "  (that  is,  in  promises  made  to  the  State)  "  the 
law  itself  accepts  the  promise  for  the  State."  Plaintiff  nonsuit. 


MACTIER'S   ADMINISTRATORS,   Appellants,  and  FRITH, 

Respondent. 

New  Yokk  Court  of  Eeeoks,  December,  1830. 

[Reported  in  6  Wendell,  103.] 

Appeal  from  Chancery.  At  New  York,  in  the  autumn  of  1822,  the 
respondent  and  Henry  Mactier,  the  intestate,  agreed  to  embark  in  a 
commercial  adventure,  in  which  they  were  to  be  jointly  and  equally 
interested.  Frith  was  to  direct  a  shipment  of  200  pipes  of  brandy 
from  France  to  New  York,  to  be  consigned  to  Mactier,  who  was  to 
ship  to  the  respondent  at  Jacmel,  in  St.  Domingo,  provisions  to  the 
amount  of  the  invoice  cost  of  the  brand}-,  and  the  respondent  was  to 
place  the  shippers  of  the  brandy  in  funds  by  shipments  of  coffee  to 
France,  in  French  vessels,  and  the  parties  were  to  share  equally  in  the 
result  of  the  speculation  all  around. 

In  pursuance  of  this  arrangement,  Frith,  on  the  5th  September,  1822, 
wrote  Firebrace,  Davidson,  &  Co.,  a  mercantile  house  at  Havre,  to 
ship  200  pipes  of  brandy  to  New  York  to  the  consignment  of  Mac- 
tier.  On  the  24th  December,  Frith,  who  had  returned  to  Jacmel, 
where  he  did  business  as  a  merchant,  wrote  a  letter  to  Mactier  on  a 
variety  of  subjects,  in  which  was  contained  a  paragraph  in  these  words  : 
' '  I  also  have  the  pleasure  of  handing  you  copies  of  Messrs.  Firebrace, 
Davidson,  &  Co.'s  letters  regarding  the  brandy  order.  By-the-bj'e,  as 
your  brother,  before  I  left  New  York,  declined  taking  the  interest  I 
offered  him  in  this  speculation,  and  wishing  to  confine  myself  in  busi- 
ness as  much  as  possible,  so  as  to  bring  my  concerns  to  a  certain  focus, 
I  would  propose  to  you  to  take  the  adventure  solely  to  your  own  account, 
holding  the  value  to  cover  the  transaction  to  my  account  in  New  York." 
On  the  17th  January,  1823,  Mactier  wrote  to  Frith,  acknowledging  the 
receipt  of  his  letter  of  the  24th  ult.  ;  thanks  him  for  sending  the  copy  of 
Firebrace,  Davidson,  &  Co.'s  letter  on  the  subject  of  the  brand}*  order; 
says  that  he  has  received  a  letter  from  them,  informing  that  the  brandy 
would  be  shipped  and  leave  Bordeaux  about  the  1st  of  December  then 
past;  and  adds,  "  This  has  been  from  the  first  a  favorite  speculation 
with  me,  and  am  pleased  to  say  it  still  promises  a  favorable  result ;  but 
to  render  it  complete,  I  am  desirous  the  speculation  should  go  forward 
<a  the  way  first  proposed,  thereby  making  it  a  treble  operation.    As  you 
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have,  however,  expressed  a  wish  that  I  should  take  the  adventure  to 
ray  own  account,  T  shall  delay  coming  to  any  determination  till  I  again 
hear  from  you.  The  prospect  of  war  between  France  and  Spain  may 
defeat  the  object  of  tins  speculation,  as  far  as  relates  to  the  shipment  of 
provisions  hence  to  Hayti,  to  be  invested  in  coffee  for  France,  in  which 
case  I  will  at  once  decide  to  take  the  adventure  to  my  own  account.  Our 
London  accounts,  down  to  the  5th  of  December,  speak  confidently  of  a 
war  between  France  and  Spain,  —  a  measure  which,  if  carried  into  effect, 
would  operate  to  your  disadvantage."  Also,  "The  next  arrival  from 
Europe  will  probably  decide  the  question  of  peace  or  war,  and  I  will 
lose  no  time  in  communicating  the  same  to  you  ;  "  and  also,  "  Let  what 
will  happen,  I  trust  you  will  in  no  way  be  a  sufferer."  On  the  7th 
March,  1823,  Frith  wrote  Mactier,  making  no  other  allusion  to  the  last 
letter  of  Mactier  than  the  following  :  "  I  have  received  your  esteemed 
favors  of  the  17th  and  31st  Januarj',  and  note  their  respective  contents." 
On  the  twelfth  day  of  March,  1823,  the  ship  La  Claire  arrived  at  New 
York,  laden  with  the  brandy  in  question,  and  was  at  the  wharf  on  the 
morning  of  the  13th  of  March.  A  clerk  of  Mactier  testified  that  he 
had  a  conversation  with  Mactier  about  the  time  the  brandy  arrived, 
perhaps  the  morning  after,  and  Mactier  then  said  he  should  take  it  to 
himself.  A  merchant  of  New  York  also  testified  that  Mactier  con- 
sulted with  him  on  the  subject  of  some  brandy  which  he  expected  to 
arrive  ;  there  was  some  offer  for  his  taking  it  on  his  own  account,  and 
he  appeared  inclined  to  take  it.  From  the  state  of  things,  he  advised 
Mactier  to  take  it,  and  there  was  a  letter  drafted  by  Mactier  upon  the 
subject,  in  which  the  merchant  made  some  alterations.  The  letter 
stated  that  he,  Mactier,  should  take  the  brandy  to  his  own  account. 
On  the  17th  of  March,  Mactier  entered  the  brandy  at  the  custom- 
house as  oumer,  and  not  as  consignee,  took  the  usual  oath,  and  gave  a 
bond  for  the  duties.  On  the  twenty-second  day  of  March,  he  sold  150 
pipes  of  the  brandy  on  the  wharf  to  several  commercial  houses,  and 
took  their  notes  for  the  price  of  the  same.  The  remaining  50  pipes 
were  put  in  the  public  store,  and  remained  there  in  bond,  the  liqui- 
dated duties  not  having  been  secured  to  be  paid  by  Mactier.  On  the 
twenty-fifth  day  of  March,  Mactier  wrote  a  letter  directed  to  Frith  at 
Jacmel,  in  which  he  said  :  "I  have  now  to  advise  the  arrival  of  French 
ship  La  Claire  with  the  200  pipes  of  brandy,  and  that  in  consequence 
of  the  probability  of  war  between  France  and  Spain,  and  in  compliance 
with  the  wish  expressed  in  j-our  regarded  favor  of  the  24th  December, 
and  my  answer  thereto  of  the  1 7th  January  last,  I  have  decided  to  take 
this  adventure  to  my  mm  account.  I  therefore  credit  you  with  the 
amount  of  the  invoice,"  amounting  to  §11,251/',/^.  To  this  letter  was 
attached  a  postscript,  dated  the  31st  of  March.  On  the  twenty-eighth 
day  of  March,  Frith  wrote  a  letter  to  Mactier,  dated  at  Jacmel,  in 
which,  speaking  of  the  brandy  in  question,  he  says  :  "  With  regard  to 
this  adventure,  I  would  wish  to  confirm,  if  altogether  satisfactory  to 
you,  what  I  mentioned  to  you  some  time  ago,  and  which  I  omitted 
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to  repeat  to  you  in  my  previous  letter,  in  reply  to  yours  of  the  17th 
of  January.  T  find  the  more  one  does  in  this  country,  in  the  present 
state  of  trade,  the  more  one's  affairs  get  shackled."  Previous  to  the 
arrival  of  these  two  last  letters  at  their  respective  places  of  direction, 
Mactier  was  dead,  he  having  departed  this  life  on  the  10th  of  April, 
1823.  On  the  21st  of  April,  Frith  again  wrote  a  letter  addressed  to 
Mactier,  in  which  he  acknowledges  the  receipt  of  his  letter  of  the 
25th  of  March,  says  he  has  noted  its  contents,  and  requests  Mac- 
tier  to  charter  on  his  account  a  stanch,  first-class  vessel,  and  send 
out  to  Jacmel  by  her  400  barrels  of  flour,  150  barrels  of  pork,  150 
barrels  of  beef,  100  barrels  of  mackerel,  &c,  &c.  In  the  mean  time, 
however,  Mactier  having  died,  administration  of  his  goods,  &c.,  was 
granted  to  A.  N.  Lawrence  and  another,  who,  in  May,  1823,  gave 
the  requisite  bonds  to  secure  the  duties  on  the  50  pipes  of  brandy 
which  had  not  been  bonded  for  by  Mactier  in  his  lifetime,  except  by 
the  general  bond  on  entering  the  goods  at  the  custom-house,  and  took 
the  50  pipes  from  the  public  store  and  sold  them  at  public  auction. 

The  respondent,  unwilling  to  come  in  as  a  general  creditor  of  Mactier 
and  receive  a  pro  rota  distribution,  on  the  1st  of  April,  1824,  filed  his 
bill  in  the  Court  of  Chancery,  alleging  that  the  brandy  was  shipped 
from  France  on  his  sole  account,  and  that  Mactier  was  only  the  con- 
signee thereof.  The  respondent  in  his  bill  admits  that  he  proposed  to 
Mactier  to  become  the  purchaser  of  the  brand}',  but  avers  that,  after 
the  receipt  of  his  letter  of  the  17th  January,  he  considered  him  as 
having  declined  his  proposal,  and  that  no  other  offer  was  subsequently 
made  by  the  respondent.  He  sets  forth  a  letter  written  to  him  by 
Mactier,  on  the  thirteenth  day  of  March,  1823,  in  which,  speaking  of 
the  brand}'  ordered  from  France,  he  says :  "I  am  looking  daily  for  its 
arrival ;  it  is  to  be  regretted  the  order  was  not  more  promptly  executed, 
as  the  delay  I  fear  will  operate  to  our  disadvantage.  "We  have  London 
dates  to  the  30th  January ;  war  between  France  and  Spain  may  now 
be  considered  inevitable  ;  France  has  recalled  her  minister,  and  100,000 
Frenchmen  have  been  ordered  to  march  into  Spain."  He  alleges  that 
the  letter  of  Mactier  to  him,  of  the  25th  March,  was  not  received  until 
several  days  after  the  death  of  Mactier,  and  that  his  letter  to  Mactier 
of  the  21st  April  was  written  in  ignorance  of  the  death  of  Mactier,  and 
that  he  did  not  intend  thereby,  and  he  conceives  he  did  not  finally  con- 
summate, the  sale  as  claimed.  He  avers  that  the  promissory  notes, 
received  by  Mactier  from  the  purchasers  of  the  150  pipes  of  brandy, 
remained  in  Mactier's  possession  at  the  time  of  his  death,  not  discounted 
or  passed  away ;  and  that  the  same  came  into  possession  of,  and  were 
at  maturity  collected  by,  the  defendants ;  that  the  defendants,  by 
wrongfully  and  collusively  representing  themselves  as  entitled  to  the 
50  pipes  of  brandy  remaining  in  the  public  store,  obtained  possession 
of  and  sold  the  same  ;  and  that  on  the  2d  July,  1823,  he,  by  his  attorney, 
claimed  of  the  defendants  the  part  of  the  shipment  or  invoice  of  brand}' 
which  remained  unsold  at  the  decease  of  Mactier ;  and  also  demanded 
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the  proceeds  of  that  part  of  the  invoice  sold  by  Mactier,  existing  in 
notes  or  otherwise,  and  the  proceeds  of  the  part  sold  by  the  defendants. 
The  bill  concludes  by  praying  an  account  of  the  sales  of  the  brandy, 
and  a  decree  directing  the  defendants  to  retain  in  their  hands  sufficient 
of  the  funds  belonging  to  the  estate  of  Mactier  to  pay  and  satisfy  the 
respondent  when  his  accounts  shall  be  settled  and  adjudged  upon  by 
the  Court. 

The  defendants  put  in  their  answer,  insisting  that  the  brandy,  on  its 
arrival  at  the  port  of  New  York,  was  the  sole  and  exclusive  property 
of  Mactier ;  and  that  the  portion  thereof  which  came  to  their  hands 
at  his  decease,  and  the  proceeds  of  that  part  thereof  which  was  sold  by 
him  in  his  lifetime,  and  which  came  to  their  hands,  rightfully  belonged 
to  his  estate,  and  was  subject  to  be  disposed  of  in  a  due  course  of 
administration.  The  defendants  admit  that  they  have  in  their  hands 
$13,935  belonging  to  the  estate  of  Mactier,  after  the  payment  of  cer- 
tain debts  to  the  United  States,  and  various  other  sums  of  money 
which  they  were  directed  to  pay,  have  credit  for  the  payment  of,  and 
are  authorized  to  retain,  by  virtue  of  a  decree  of  the  Court  of  Chancery 
of  the  14th  June,  1823,  in  a  cause  wherein  A.  Mactier,  senior,  in  behalf 
of  himself  and  the  creditors  of  Henry  Mactier,  deceased,  is  complain- 
ant, and  themselves  defendants ;  and  they  contend  that  such  decree  is 
in  full  force,  and  that  by  virtue  thereof  they  are  bound  to  pay  the 
above-mentioned  sum  of  money  and  such  as  may  come  to  their  hands 
pro  rata  or  equally  among  all  the  creditors  of  Henry  Mactier,  pursuant 
to  such  decree. 

By  the  answer  it  was  admitted  that  the  defendants  had  found  among 
the  papers  of  Henry  Mactier  two  invoices  of  the  200  pipes  of  brand}', 
similar  in  all  respects,  except  that  one  states  the  shipment  to  havebeen 
made  "  to  the  address  and  for  the  account  of  Henry  Mactier,"  and  the 
other  states  it  to  have  been  made  "  for  the  account  of  the  complainant 
to  the  address  of  Henry  Mactier.''  The  first  of  the  invoices  was  used 
upon  entering  the  brandy  at  the  custom-house.  It  also  appeared  in 
evidence  that  on  the  first  day  of  March,  1823,  Mactier  effected  an 
insurance  on  commissions  arising  on  a  consignment  from  Bordeaux  to 
New  York,  to  the  amount  of  $1500.  In  a  petty  cash-book  of  Mactier's 
there  is  the  following  entry :  "  1823,  March  17,  John  A.  Frith's  sales 
of  brandy,  paid  entry  at  custom-house,  eighty  cents."  The  clerk  of 
Mactier,  who  made  this  entry,  testified  that  the  name  of  Frith,  prefixed 
to  the  entry  in  the  petty  cash-book,  does  not  necessarily  prove  that  the 
brandy  was  Frith's,  but  it  shows  that  he  at  that  time  supposed  the 
brandy  to  be  Frith's  ;  if  it  had  then  belonged  to  Mactier,  or  if  Mactier 
had  decided  to  take  it,  and  any  entry  in  the  books  had  been  made 
showing  that  fact,  he  would  have  entered  it,  "Sales  of  brandy  Dr. 
for  entering,"  &c.  At  the  time  of  making  the  entry,  he  considered 
the  fact  of  ownership  contingent.  Mactier  afterwards  directed  the 
account  to  be  opened  in  the  books,  charging  the  brandy  to  himself, 
the  account  to  be  "  Sales  of  brandy."     An  entry  was  made  in  the  clay- 
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bools,  of  the  twenty-eighth  day  of  March,  crediting  Frith  with  the 
invoice  amount  of  the  brandy.  Entries,  he  said,  are  sometimes  made 
several  days  after  the  transaction ;  then  the  entry  refers  back  to  the 
true  date  of  the  transaction,  mentioning  the  time.  The  entry  was 
made  by  the  thirty-first  day  of  March.  He  also  testified  that  the  letter 
of  the  13th  of  March,  mentioned  in  the  complainant's  bill,  was  copied 
on  the  night  of  that  day,  but  he  had  no  recollection  when  it  left  the 
office  ;  it  possibly  might  not  have  gone  until  the  La  Claire  arrived. 

On  the  20th  May,  1825,  Chancellor  Sanford  made  an  order  of  refer- 
ence to  a  master  to  examine  witnesses,  and  to  report  whether,  in  his 
opinion,  the  complainant  was  the  owner  of  any  part,  and  what  part,  of 
the  shipment  of  brandy  at  the  time  of  the  sale  of  the  same,  or  of  any 
part  thereof;  and  if  so,  whether,  as  such  owner,  he  had  a  lien,  by  virtue 
of  such  ownership,  on  the  brandy,  or  the  proceeds  thereof,  in  the  hands 
of  the  defendants  ;  and  that  if  the  master  should  be  of  the  opinion  that 
he  was  entitled  as  a  special  creditor,  or  had  a  lien,  that  then  he  should 
take  and  state  an  account,  and  report  the  amount  due  the  complain- 
ant as  such  special  creditor,  or  having  a  lien.  Under  this  order  wit- 
nesses were  examined,  and  a  mass  of  documentary  evidence  produced 
before  the  master,  who,  on  the  10th  October,  1825,  reported  that  the 
complainant  was  not  the  owner  of  the  shipment  of  brandy,  neither  at 
the  time  of  the  sale  of  the  part  thereof  made  by  Mactier  in  his  life- 
time, or  of  the  other  part  thereof  made  by  the  defendants  as  his 
administrators  since  his  death,  and  had  no  lien  on  the  brandy,  or  on 
the  proceeds  thereof  in  the  hands  of  the  administrators.  To  this 
report  the  complainant  excepted,  and  the  cause  was  heard  upon  the 
exceptions  before  Chancellor  Walworth,  who,  in  March,  1829,  allowed 
the  exception  to  that  part  of  the  master's  report  above  stated  (other 
exceptions  to  other  parts  of  the  report,  which  it  has  not  been  deemed 
essential  to  state,  were  disallowed) ,  and  decreed  that  the  report  be 
referred  back  to  the  master  to  alter  and  correct  the  same,  and  to  take 
and  state  an  account,  and  report  the  amount  due  the  complainant,  on 
the  principle  that  he,  as  survivor,  is  entitled  to  the  net  proceeds  of  the 
adventure  of  brandy,  so  far  as  they  can  be  traced  and  identified,  and 
has  a  specific  lien  on  the  net  proceeds  of  the  50  pipes  of  brandy  sold 
by  the  administrators,  and  on  the  proceeds  of  the  notes  given  for  the 
150  pipes  which  remained  uncollected  or  not  passed  away  at  the  time 
of  Mactier's  death,  or  on  so  much  as  is  necessary  to  satisfy  the  balance 
due  complainant  for  payment  and  disbursements  on  account  of  that 
adventure,  after  deducting  from  those  proceeds  the  balance  of  the 
amount  paid  for  duties  and  expenses,  if  any,  over  and  above  the  amount 
of  proceeds  of  the  shipment  of  brandy  which  were  received  by  Mactier 
in  his  lifetime.  From  this  decree  the  defendants  appealed.  For  the 
reasons  of  the  Chancellor  for  the  decree  pronounced  by  him,  see  1 
Paige,  434.     The  cause  was  argued  here  by 

S.  Boyd  and  S.  A.  Talcott,  for  the  appellants. 

8.  Stevens  and  G.  Griffin,  for  the  respondent. 

0 
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The  following  opinions  were  delivered  :  — 

By  Mr.  Justice  Marct.  The  object  of  the  bill  filed  in  this  case  is  to 
obtain  from  the  administrators  of  Mactier  the  proceeds  of  the  50 
pipes  of  brandy  which  came  to  their  possession  after  his  death,  and  the 
amount  of  such  notes  taken  on  the  sale  of  the  150  pipes  on  the  22d 
of  March,  1823,  as  were  uncollected  and  undisposed  of  at  the  death 
of  Mactier,  or  at  least  so  much  thereof  as  may  be  necessary  to  pay 
the  balance  due  the  respondent  for  disbursements  on  account  of  the 
adventure.  The  question  on  which  the  decision  in  this  case,  as  I 
apprehend,  mainly  depends,  relates  to  the  alleged  sale  of  the  brandy 
to  Mactier.  There  are  many  definitions  of  what  constitutes  a  contract, 
but  all  of  them  are  of  course  substantially  alike.  Powell  states  a  con- 
tract to  be  a  transaction  in  which  each  party  comes  under  an  obliga- 
tion to  the  other,  and  each  reciprocally  acquires  a  right  to  what  is 
promised  by  the  other.  Powell  on  Cont.  4.  In  testing  the  validity  of 
contracts  many  things  are  to  be  considered.  The  contract  that  the 
appellants  set  up  in  this  case  is  alleged  by  the  respondent  to  be  defi- 
cient in  several  essential  requisites.  When  that  was  done  which,  on 
the  assumption  of  there  being  parties  capable  of  contracting,  was 
necessary,  as  the  respondent  contends,  to  complete  it,  Mactier  was 
dead.  If  the  contract  was  only  in  progress  of  execution,  and  there 
remained  but  a  single  act  to  be  done  to  complete  it,  his  death  rendered 
the  performance  of  that  act  impossible  ;  it  suspended  the  proceedings 
at  the  very  point  where  they  were  when  it  occurred. 

The  doctrine  of  relation  was  discussed  on  the  argument,  and  its 
application  urged  on  us.  It  was  insisted  that  if  nothing  but  a  formal 
act  was  to  be  done,  and  it  was  done  by  the  surviving  party  after  the 
death  of  the  other,  and  in  ignorance  of  it,  this  act  might  be  adjudged 
to  relate  to  a  period  antecedent  to  the  death  of  the  party  dying.  If,  as 
it  was  heW  in  the  Court  below,  the  bargain  in  this  case  could  not  be 
closed  until  Frith  received  Mactier's  letter  accepting  his  offer  to  sell, 
the  receiving  that  letter,  it  was  said,  might  be  considered  as  having 
relation  to  the  time  when  it  was  sent,  upon  the  principle  that  courts 
often  resort  to  this  doctrine  of  relation  to  prevent  an  injur}-  resulting 
to  a  party  from  the  act  of  God.  Where  an  agent  without  competent 
authority  makes  a  contract,  a  subsequent  ratification  by  the  principal 
relates  back  to  the  time  when  the  agent  acted.  The  ratification  is 
equivalent  to  an  original  authority ;  it  is  considered  in  law  as  furnish- 
ing proof  of  an  authority  in  the  agent  at  the  time  he  assumed  to  have 
it.  If,  however,  he  had  disclosed  his  want  of  authority,  but  had  set- 
tled the  terms  of  the  contract,  in  the  belief  that  what  he  did  would  be 
ratified,  the  doctrine  of  relation  would  not  apply  ;  the  bargain  would 
take  effect  from  the  time  of  the  ratification.  The  reason  for  the  dis- 
tinction which  I  apprehend  to  exist  in  the  two  cases  is,  that  in  the  one 
acts  are  done  which  make  a  perfect  contract,  provided  the  actors  had 
the  authority  they  assumed  to  have  ;  and  the  ratification  of  their  acts 
liy  those  from  whom  their  power  must  have  been  derived,  if  they  had  it, 
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is  legal  evidence  that  they  did  have  it  when  they  acted.  In  the  other 
case,  the  fact  being  made  known  that  there  was  not  competent  power 
in  one  of  the  actors,  the  very  foundation  on  which  alone  the  presump- 
tion of  authority  can  rest,  is  destroyed.  A  presumption  will  not  be 
called  in  to  supply  an  impossibility.  In  a  contract  of  sale  all  agree 
that  there  must  be  two  minds,  at  least,  concurring  at  the  moment  of 
its  completion  ;  but  this  cannot  be  if  there  be  but  one  contracting  party 
in  existence.  There  is  also,  as  I  conceive,  a  difference  between  acts 
essential  to  perfect  an  agreement,  and  those  which  relate  to  the  forms 
prescribed  in  certain  instances  as  modes  of  proof.  This  difference  is 
illustrated  by  those  cases  which  were  referred  to  on  the  argument  con- 
cerning the  enrolment  of  deeds.  The  enrolment  is  a  formal  act,  but 
necessary  to  be  done,  to  enable  the  party  to  prove  the  bargain  and  sale  ; 
but  when  it  is  done,  it  relates  to  the  time  when  the  indenture  was  exe- 
cuted. It  is,  as  Lord  Bacon  calls  it,  but  a  perfective  ceremony  of  the 
first  deed  of  bargain  and  sale.  Regula  14.  So,  where  chancery  decrees 
the  execution  of  a  parol  contract  on  the  ground  of  part  performance, 
the  title  certainly,  as  between  the  parties,  vests  from  the  time  of  the 
contract,  and  not  from  the  performance  of  those  acts  that  remove  the 
bar  created  by  the  Statute  of  Frauds.  The  doctrine  of  relation  may  be 
permitted  to  operate  on  these  formal  acts,  but  it  cannot  be  used,  as  it  is 
proposed  to  use  it  here,  to  supply  a  party  to  a  contract  who  does  not 
exist  at  the  time  when  the  act  is  done  which  fixes  to  it  the  seal  of 
validity ;  or,  what  is  the  same  thing,  it  cannot  carry  back  that  act  to  a 
time  when  parties  capable  of  contracting  did  in  fact  exist.  This  view 
of  the  subject  is  conformable  to  the  civil  law  as  well  as  the  law  of 
France.  By  these  laws,  the  death  of  the  part}'  offering  to  sell  is  held 
to  be  a  revocation  of  the  offer,  and  an  acceptance  subsequent  to  that 
event  is  ineffectual  to  close  the  bargain.  Pothier,  Traite  dn  Contrat 
de  Vente,  p.  1,  §  2,  art.  3,  No.  32.  My  conclusion,  in  regard  to  this 
objection  to  the  alleged  contract,  is,  that  if  any  act  was  required  to  be 
done,  even  by  Frith,  to  complete  the  sale  when  Mactier  died,  that  act 
could  not  be  subsequently  performed. 

I  am  now  to  consider  whether  there  was  a  contract  before  Mactier's 
death,  which  had  the  consent  of  the  contracting  parties  so  given  and 
made  known  as  to  be  binding  on  them.  That  a  consent  is  necessarj^, 
all  agree ;  but  what  shall  constitute  it  in  a  given  case  may  admit  of 
much  diversity  of  opinion.  The  consent  of  the  parties  in  a  contract  of 
sale,  as  explained  by  Pothier,  consists  in  the  concurrence  of  the  will  of 
the  vendor  to  sell  a  particular  thing  to  the  purchaser  for  a  specified 
price,  with  the  will  of  the  purchaser  to  buy  the  same  thing  for  that 
price.  Pothier,  Traite  du  Contrat  de  Vente,  p.  1,  §  2,  art.  3,  No.  31. 
Delvincourt,  another  eminent  French  writer  on  the  Civil  Code  of  France, 
says  that,  although  it  is  impossible  that  there  should  be  a  contract 
without  the  consent  of  all  parties,  it  is  not  indispensable  that  the  wills 
of  the  parties  should  concur  at  the  same  instant,  provided  the  will  of 
the  one  that  did  not  concur  at  first  is  declared  before  the  will  of  the 
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other  is  revoked.  5  Cours  de  Code  Civil,  93.  Although  the  will  of 
the  party  making  the  offer  may  precede  that  of  the  party  accepting, 
yet  it  must  continue  down  to  the  time  of  the  acceptance.  Where  par- 
ties are  together  chaffering  about  an  article  of  merchandise,  and  one 
expresses  a  present  willingness  to  accept  of  certain  terms,  that  willing- 
ness is  supposed  to  continue,  unless  it  is  revoked,  to  the  close  of  their 
interview  and  negotiation  on  the  same  subject ;  and  if,  during  this  time, 
the  other  party  says  he  will  take  the  article  on  the  terms  proposed,  the 
bargain  is  thereby  closed.  Pothier,  Traite  du  Contrat  de  Vente,  p.  1, 
§  2,  art.  3,  No.  31.  What  I  mean  by  its  being  closed  is,  that  nothing 
mutual  between  the  parties  remains  to  be  done  to  give  to  either  a  right 
to  have  it  carried  into  effect ;  either  can  enforce  it  against  the  other,  or 
recover  damages  for  the  non-fulfilment  of  it ;  but  if  there  be  conditions 
expressed  or  implied  to  be  performed  by  the  purchaser,  he  cannot  com- 
pel the  delivery  until  they  are  performed.  If  the  price  is  to  be  imme- 
diately paid  or  security  given,  he  cannot  have  the  property  until  payment 
is  made,  or  security  given,  or  a  tender  thereof.  Touchstone,  204,  5  ; 
Noy's  Max.,  chap.  42  ;  2  Blackstone's  Comm.  447. 

Where  the  negotiation  between  the  contracting  parties,  residing  at  a 
distance  from  each  other,  is  conducted,  as  it  usually  is,  by  letters,  it  is 
necessary,  in  order  that  their  minds  may  meet,  that  the  will  of  the 
party  making  the  proposition  to  sell  should  continue  until  his  letter 
shall  have  reached  the  other,  and  he  shall  have  signified,  or  at  least 
had  an  opportunity  to  signify,  his  acceptance  of  the  proposition.  This 
Pothier  holds  to  be  the  legal  presumption,  unless  the  contrary  appears. 
His  language  is  :  Cette  voloiite  est  presume  tant  qu'il  ne  parait  rien  de 
contraire.  This  doctrine,  which  presumes  the  continuance  of  a  willing- 
ness to  contract  after  it  has  been  manifested  by  an  offer,  is  not  confined 
to  the  civil  law  and  the  codes  of  those  nations  which  have  constructed 
their  sj-stems  with  the  materials  drawn  from  that  exhaustless  store-house 
of  jurisprudence ;  it  is  found  in  the  common  law  ;  indeed,  it  exists  of 
necessity  wherever  the  power  to  contract  exists  in  parties  separated  from 
each  other.  The  rule  of  the  common  law  is,  that  wherever  the  exist- 
ence of  a  particular  subject-matter  or  relation  has  been  once  proved,  its 
continuance  is  presumed  till  proof  be  given  to  the  contrary,  or  till  a  dif- 
ferent presumption  be  afforded  by  the  nature  of  the  subject-matter. 
16  East,  55  ;  Stark.  Ev.  1252.  The  case  of  Adams  v.  Lindsell, 
1  Barn.  &  Aid.  681,  proceeds  upon  and  affirms  the  principle,  that  the 
willingness  to  contract  thus  manifested  is  presumed  to  continue  for  the 
time  limited,  and,  if  that  be  not  indicated  by  the  offer,  until  it  is  ex- 
pressly revoked  or  countervailed  by  a  contrary  presumption.  In  that 
case  it  was  said,  "  The  defendants  must  be  considered  in  law  as  mak- 
ing, during  every  instant  of  time  their  letter  was  travelling,  the  same 
identical  offer  to  the  plaintiffs ;  and  then  the  contract  is  complete  by 
the  acceptance  of  it  by  the  latter."  Against  the  authority  of  the  case 
of  Adams  v.  Lindsell,  we  have  urged  on  us  a  decision  of  a  court  of  the 
highest  respectability  in  one  of  our  sister  States.     The  case  of  M'Cul- 
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loch  v.  The  Eagle  Ins.  Co.,  1  Pick.  278,  conflicts  in  principle,  accord- 
ing to  my  views  of  it,  with  the  case  decided  by  the  King's  Bench.  I 
should  have  been  pleased  to  see  these  tribunals  harmonize  upon  a  ques- 
tion of  no  small  importance  to  the  commercial  world  ;  and  I  have 
therefore  deliberately  weighed  the  ingenious  attempts  made  to  reconcile 
these  decisions  upon  this  point ;  but  these  attempts  appear  to  me  to 
have  been  unsuccessful.  A  refinement  which  would  distinguish  between 
a  contract  for  insurance,  and  one  for  the  sale  of  goods,  in  relation  to 
the  assent  of  the  parties,  might  relieve  us  from  the  embarrassment 
which  the  different  principles  of  these  decisions  is  calculated  to  pro- 
duce ;  but  to  apply  such  a  distinction  hereafter  would  doubtless  involve 
courts  in  a  still  more  distressing  embarrassment.  Distinctions  which 
are  not  founded  on  a  difference  in  the  nature  of  things  are  not  entitled 
to  indulgence  ;  they  tend  to  make  the  science  of  law  a  collection  of  arbi- 
trary rules  appealing  to  factitious  reasons  for  their  support,  consequently 
difficult  to  be  acquired,  and  often  of  uncertain  application.  The  two 
cases  referred  to  should  have  had  applied  to  them  the  same  rule  of  law, 
and  we  are  required  to  say  what  that  rule  is,  in  deciding  the  case  now 
under  consideration. 

The  principle  of  the  decision  of  the  King's  Bench  is,  simply  that  the 
acceptance  of  an  offer  made  through  the  medium  of  a  letter  binds  the 
bargain,  if  the  party  making  the  offer  has  not  revoked  it,  as  he  has  a 
right  to  do  before  it  is  accepted.  The  rule  laid  down  by  the  Supreme 
Court  of  Massachusetts  regards  the  contract  as  incomplete  until  the 
party  making  the  offer  is  notified  of  the  acceptance,  or  until  the  time 
when  he  should  have  received  it,  the  party  accepting  having  done 
what  was  incumbent  on  him  to  give  notice.  The  Chancellor,  in  decid- 
ing this  case,  gave  his  sanction  to  the  latter  rule  :  "To  make  a  valid 
contract,"  he  says,  "  it  is  not  only  necessary  that  the  minds  of  the  con- 
tracting parties  should  meet  on  the  subject  of  the  contract,  but  they 
must  know  that  fact."  The  decision  of  the  court  of  Massachusetts 
makes  knowledge,  by  the  party  tendering  the  offer,  of  the  other's 
acceptance,  essential  to  the  completion  of  the  contract.  If  one  party  is 
not  bound  till  he  knows  or  might  know,  and  therefore  is  presumed  to 
know,  that  the  other  has  accepted,  the  accepting  party,  on  the  same 
principle,  ought  not  to  be  bound  till  he  knows  the  offering  part}*  has 
not  recalled  the  offer  before  knowledge  of  the  acceptance.  The  prin- 
ciple of  that  case  would  bring  the  matter  to  the  point  stated  by  the 
Chancellor ;  viz. ,  the  parties  must  know  that  their  minds  meet  on  the 
subject  of  the  contract.  If  a  bargain  can  be  completed  between  absent 
parties,  it  must  be  when  one  of  them  cannot  know  the  fact  whether  it 
be  or  be  not  completed.  It  cannot  begin  to  be  obligatory  on  the  one 
before  it  is  on  the  other ;  there  must  be  a  precise  time  when  the  obli- 
gation attaches  to  both,  and  this  time  must  happen  when  one  of  the 
parties  cannot  know  that  the  obligation  has  attached  to  him  ;  the  obli- 
gation does  not  therefore  arise  from  a  knowledge  of  the  present  con- 
currence of  the  wills  of  the  contracting  parties.     All  the  authorities 
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state  a  contract,  or  an  agreement  (which  is  the  same  thing) ,  to  be 
aggregatio  mentium.  Why  should  not  this  meeting  of  the  minds,  which 
makes  the  contract,  also  indicate  the  moment  when  it  becomes  obli- 
gatory? I  might  rather  ask,  is  it  not,  and  must  it  not  be,  the  moment 
when  it  does  become  obligatory?  If  the  party  making  the  offer  is 
not  bound  until  he  knows  of  this  meeting  of  minds,  for  the  same 
reason  the  party  accepting  the  offer  ought  not  to  be  bound  when  his 
acceptance  is  received,  because  he  does  not  know  of  the  meeting  of 
the  minds  ;  for  the  offer  may  have  been  withdrawn  before  his  accept- 
ance was  received.  If  more  than  a  concurrence  of  minds  upon  a 
distinct  proposition  is  required  to  make  an  obligatory  contract,  the 
definition  of  what  constitutes  a  contract  is  not  correct.  Instead  of 
being  the  meeting  of  the  minds  of  the  contracting  parties,  it  should  be 
a  knowledge  of  this  meeting.  It  was  said  on  the  argument,  that  if 
concurrence  of  minds  alone  would  make  a  valid  contract,  one  might 
be  constructed  out  of  mere  volitions  and  uncommunicated  wishes  ;  I 
think  such  a  result  would  not  follow.  The  law  does  not  regard  bare 
volitions  and  pure  mental  abstractions.  When  it  speaks  of  the  opera- 
tions of  the  mind,  it  means  such  as  have  been  made  manifest  by  overt 
acts  ;  when  it  speaks  of  the  meeting  of  minds,  it  refers  to  such  a  meet- 
ing as  has  been  made  known  by  proper  acts  ;  and  when  thus  made 
known  it  is  effective,  although  the  parties  who  may  claim  the  benefit 
of,  or  be  bound  by  a  contract  thus  made,  majT  for  a  season  remain 
ignorant  of  its  being  made. 

Testing  the  rules  of  law  laid  down  in  the  two  cases  to  which  I  have 
referred  by  the  authority  of  reason,  and  the  practical  results  that  are 
likely  to  flow  from  them,  it  does  appear  to  me  that  we  are  not  left  at 
liberty  to  hesitate  about  the  choice.  If  we  are  inclined,  from  the  force 
of  abstract  reason,  to  prefer  the  rule  laid  down  by  the  Court  of  King's 
Bench,  that  inclination  will  be  greatly  strengthened  by  a  recurrence  to 
the  opinions  of  courts  and  jurists.  The  Common  Pleas,  in  England, 
seem  to  me  to  have  given  their  approval  to  the  decision  of  Adams  v. 
Lindsell,  4  Bing.  653.  Judge  Washington,  in  delivering  the  opinion 
of  the  Court  in  Eliason  v.  Henshaw,  4  Wheaton,  228,  said  :  "  Until  the 
terms  of  the  agreement  have  received  the  assent  of  both  parties,  the 
negotiation  is  open,  and  imposes  no  obligation  on  either."  The  infer 
ence  from  this  proposition  is,  that  the  assent  of  the  parties  to  the  terms 
of  the  agreement,  and  not  their  knowledge  of  it,  completes  the  con- 
tract. It  was  decided  in  the  Circuit  Court  of  the  United  States  for 
Pennsylvania,  that  contracts  are  formed  by  the  offer  on  the  one  hand, 
and  an  acceptance  on  the  other.  After  acceptance  the  contract  is 
obligatory  on  both.  Coxe's  Dig.  192.  In  this  case,  knowledge  of  the 
acceptance  is  not  brought  into  view  as  necessary  to  constitute  the 
obligation.  Both  the  Roman  law  and  the  French  civil  code,  as  we 
have  seen  by  the  references  already  made,  contain  a  doctrine  in  accord- 
ance with  the  principle  of  these  cases.  I  think  I  am  therefore  war- 
ranted in  saying  that  the  proposition  may  be  considered  as  established, 
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that  the  acceptance  of  a  written  offer  of  a  contract  of  sale  consum- 
mates the  bargain,  provided  the  offer  is  standing  at  the  time  of  the 
acceptance. 

What  shall  constitute  an  acceptance  will  depend  in  a  great  measure 
upon  circumstances.  The  mere  determination  of  the  mind,  unacted 
on,  can  never  be  an  acceptance.  Where  the  offer  is  by  letter,  the 
usual  mode  of  acceptance  is  the  sending  of  a  letter  announcing  a  con- 
sent to  accept ;  where  it  is  made  by  a  messenger,  a  determination  to 
accept,  returned  through  him,  or  sent  by  another,  would  seem  to  be  all 
the  law  requires,  if  the  contract  may  be  consummated  without  writ- 
ing. There  are  other  modes  which  are  equally  conclusive  upon  the 
parties  :  keeping  silence,  under  certain  circumstances,  is  an  assent  to  a 
proposition  ;  any  thing  that  shall  amount  to  a  manifestation  of  a  formed 
determination  to  accept,  communicated  or  put  in  the  proper  way  to  be 
communicated  to  the  party  making  the  offer,  would  doubtless  com- 
plete the  contract ;  but  a  letter  written  would  not  be  an  acceptance, 
so  long  as  it  remained  in  the  possession  or  under  the  control  of  the 
writer.  An  acceptance  is  the  distinct  act  of  one  part}7  to  the  contract, 
as  much  as  the  offer  is  of  the  other ;  the  knowledge,  by  the  party  mak- 
ing the  offer,  of  the  determination  of  the  party  receiving  it,  is  not  an 
ingredient  of  an  acceptance.  It  is  not  compounded  of  an  assent  by 
one  party  to  the  terms  offered,  and  a  knowledge  of  that  assent  by  the 
other. 

I  will  now  apply  this  law  to  the  facts  of  this  case.  Frith's  offer  to 
sell  his  interest  in  the  brandy  certainly  continued  till  his  letter  of  the 
24th  of  December  was  received  at  New  York,  and  Mactier  had  a  fair 
opportunity  to  answer  it.  If  the  answer  of  the  17th  of  January  had 
contained  an  unqualified  acceptance,  the  bargain  would  have  been 
closed  when  it  was  sent  away  for  Jacmel ;  but  the  offer  was  not  then 
accepted.  There  was  a  promise  to  accept  upon  a  contingency ;  for 
Mactier  says,  after  alluding  to  the  prospect  of  a  war  between  France 
and  Spain,  "  in  which  case,"  that  is,  in  case  of  such  a  war,  "  I  will  at 
once  decide  to  take  the  adventure  to  my  own  account.''  This  concluded 
nothing.  If  the  event  had  actually  happened,  and  Frith  had  insisted 
on  enforcing  this  conditional  acceptance,  it  would  not  have  been  in  his 
power  to  do  so.  The  most  that  Mactier  said  was,  that  if  an  expected 
event  happened,  he  would  do  an  act  which  would  complete  the  bar- 
gain. The  happening  of  the  event  could  not,  without  the  act,  complete 
it.  The  Roman  law  regarded  the  tense  of  the  verb  used  by  the  con- 
tracting parties  to  determine  whether  the  bargain  was  concluded : 
Verbum  imperfecti  temporis  rem  adhuc  imperfecturn  significat.  There 
is  a  wide  difference  between  a  promise  to  give  an  assent  to  a  proposi- 
tion for  a  contract  on  the  happening  of  a  contingency,  and  the  annunci- 
ation of  a  present  assent  to  it.  If  the  expected  event  happens,  and  the 
act  promised  is  performed,  the  bargain  is  closed ;  but  it  is  the  prom- 
ised acceptance,  and  not  the  happening  of  the  event,  that  gives  valid- 
ity to  the  contract.     If,   in  this  case,  the  offer  of  Frith  had  been  to 
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Mactier  to  take  the  brandy  on  the  happening  of  a  French  and  Spanish 
war,  and  Mactier  had  promised  to  decide  to  take  it  in  such  an  event, 
the  simple  fact  of  his  taking  it  after  the  war  would  have  enabled 
Frith  to  treat  him  as  the  purchaser  of  it.  Such  an  act  would  have 
been  a  valid  acceptance  ;  but  a  conditional  acceptance  of  an  uncondi- 
tional offer,  followed  up  by  acts  of  the  acceptor,  after  the  condition 
was  fulfilled  on  which  the  acceptance  depended,  might  not  be  consid- 
ered as  completing  the  bargain,  without  the  acquiescence  of  the  party 
making  the  offer  in  those  acts,  because  the  minds  of  the  parties  would 
not  have  met  on  the  precise  terms  of  the  contract. 

To  conclude  the  bargain,  Mactier  must  have  accepted  the  offer  as 
tendered  to  him  b}-  Frith,  and  that  acceptance  must  have  been  while 
the  offer,  in  contemplation  of  law,  was  still  held  out  to  him.  That 
there  was  an  acceptance,  or  rather  that  Mactier  did  all  that  was 
incumbent  on  him  to  do  to  effect  an  acceptance  was  not  denied  ;  but  it 
was  insisted,  on  the  part  of  the  respondent,  that  it  was  made  after  the 
offer  was  withdrawn.  It  will  be  necessary  to  consider  when  this 
acceptance  took  place,  as  preparatoiy  to  settling  the  fact  of  the  con- 
tinuance of  the  offer  down  to  that  time.  There  is  not  the  slightest 
evidence  of  the  determination  on  the  part  of  Mactier  to  take  the  brandy 
before  the  seventeenth  day  of  March.  The  insurance  that  he  effected  on 
his  commissions  on  the  1st  of  March  disp roves  the  existence  of  such 
a  determination  on  that  day ;  but  if  the  situation  of  the  parties  was 
changed,  and  Frith  was  now  endeavoring  to  set  up  the  contract,  I  am 
at  a  loss  to  conceive  how  Mactier's  representatives  could  withstand  the 
force  of  the  facts  which  took  place  on  the  17th  of  March.  In  answer 
to  the  offer,  Mactier  delayed  coming  to  a  determination  thereon,  but 
promised  to  accept  it  if  there  should  be  a  war ;  on  the  17th  of  March, 
when  that  event  was  considered  settled,  he  entered  the  brandy  as  his 
own  property,  and  told  his  clerk  that  he  had  determined  to  take  it. 
But  if  there  should  be  any  doubt  as  to  the  effect  of  this  conduct,  there 
can  be  none  as  to  his  subsequent  acts.  By  a  letter  dated  the  25th, 
with  a  postscript  of  the  31st  of  March,  he  accepts  the  offer.  This 
letter  was  immediately  transmitted  to  Frith,  and  as  soon  as  the  28th 
of  March  entries  were  made  in  his  books,  showing  that  he  had  become 
the  purchaser.  Enough  was  done  by  the  31st  to  constitute  an  accept- 
ance of  Frith's  offer  and  to  complete  the  bargain,  if  the  offer  can  be 
considered  as  standing  till  that  day. 

An  offer,  when  once  made,  continues,  as  I  have  heretofore  shown,  to 
the  satisfaction  of  nny  own  mind  at  least,  until  it  is  expressly  revoked, 
or  until  circumstances  authorize  a  presumption  that  it  is  revoked.  The 
offer  itself  may  show  very  clearly  when  the  presumption  of  revocation 
attaches.  AVhere  it  is  made  to  be  replied  to  by  return  mail,  the  party 
to  whom  it  is  addressed  must  at  once  perceive  that  it  is  not  to  stand  for 
an  acceptance  to  be  transmitted  after  the  mail.  If  an  offer  stands  until 
it  is  expressly  withdrawn,  or  is  presumed  to  be  withdrawn,  whether  it 
is  held  out  to  a  party  at  a  particular  period  or  not,  is  a  matter  of  fact. 
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Then  we  are  to  determine,  as  a  matter  of  fact,  whether  Frith's  offer 
was  held  out  for  Mactier's  acceptance  until  the  31st  of  March ;  if  Frith 
intended  it  should  stand  so,  and  he  viewed  himself  as  tendering  it  to 
Mactier  down  to  that  time,  we  are  bound  to  regard  it  as  standing, 
unless  his  intention  was  the  result  of  the  fraudulent  conduct  of  Mactier. 
The  acts  of  Frith,  after  the  death  of  Mactier,  could  do  nothing  towards 
completing  an  unfinished  contract ;  but  I  think  they  may  be  fairly 
adverted  to  for  the  purpose  of  ascertaining  his  intentions  in  relation  to 
the  continuance  of  his  offer.  On  the  7th  of  March  he  acknowledges 
Mactier's  letter  of  the  17th  of  January,  which  did  not  decline,  as  it  has 
been  construed  to  do,  the  offer,  but  apprised  him  that  it  was  kept  under 
advisement ;  and  by  using  the  expression,  "  noting  the  contents,"  Frith 
is,  I  think,  to  be  understood  as  yielding  to  the  proposed  delay.  If  a 
doubt  as  to  this  construction  of  that  letter  could  spring  up  in  the  mind, 
it  would  be  at  once  removed  by  the  perusal  of  the  letter  of  the  28th  of 
the  same  month.  In  that  he  expresses  a  wish  to  confirm  what  he  had 
said  in  the  letter  making  the  offer  to  sell,  and  declares  that  he  had  in  a 
previous  letter,  which  must  mean  that  of  the  7th,  omitted  to  commu- 
nicate the  same  thing.  In  answering  Mactier's  letter  which  contained 
the  acceptance  of  his  offer,  he  recognizes  the  bargain  as  closed,  and 
gives  directions  as  to  investing  the  proceeds  of  the  brandy.  All  the 
subsequent  correspondence  acquiesces  in  the  sale.  It  appears  to  me  to 
be  impossible  to  say,  after  reading  the  letters  of  Frith  written  subse- 
quent to  his  knowledge  of  Mactier's  acceptance,  that  he  did  not  con- 
sider the  offer  as  held  out  to  Mactier  down  to  the  time  when  it  was 
accepted,  and  the  bargain  closed  by  that  acceptance ;  and  I  think  we 
must  adjudge  it  to  have  been  closed,  unless  the  agreement  was  nugatory 
by  reason  that  the  thing  to  which  it  related  had  not  an  actual  or  poten- 
tial existence  when  the  contract  was  consummated.1  .   .   . 

Whereupon,  on  the  question  being  put,  Shall  the  decree  of  the  Chan- 
cellor appealed  from  be  reversed?  Chief  Justice  Savage  and  Jus- 
tices Sutherland  and  Marcy,  and  eighteen  Senators,  voted  in  the 
affirmative  ;  and  three  Senators  voted  in  the  negative,  — viz.,  Senators 
McCartt,  Todd,  and  Wheeler. 

The  decree  of  the  Chancellor  was  accordingly  reversed  with  costs. 

1  The  remainder  of  the  opinion  relates  to  questions  having  no  bearing  upon  the 
subject  of  "  Mutual  Consent."  Concurring  bpinions  were  delivered  by  Senators  Ben- 
ton, Maynard,  Oliver,  and  Throop ;  but  it  has  not  been  deemed  necessary  to  include 
them  in  this  collection. — Ed. 
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AVERILL  AND  ANOTHER  v.   HEDGE.  ! 

Supreme  Court  of  Errors  of  Connecticut,  June,  1838. 

[Reported  in  12  Connecticut  Reports,  424.] 

This  was  an  action  of  assumpsit,  alleging  that  the  defendant,  who 
conducted  business  at  Wareham,  Mass.,  under  the  name  of  the  "  Wash- 
ington Iron  Company,"  promised  to  deliver  to  the  plaintiffs  a  quantity 
of  rods,  shapes,  and  band-iron,  in  March,  1836. 

The  cause  was  tried  at  Hartford,  February  Term,  1838,  before 
Williams,  C.J. 

The  plaintiffs  claimed  to  have  proved  their  case  by  a  correspondence 
between  the  parties  in  the  year  1836  ;  particularly  by  a  letter  from 
the  plaintiffs  to  the  defendant,  dated  the  29  th  of  February  ;  the  defend- 
ant's answer  of  the  2d  of  March  ;  a  letter  from  the  plaintiffs,  dated 
the  14th  of  March ;  and  the  answer  of  the  defendant,  also  dated  the 
14th  of  March  by  mistake,  in  fact  written  the  16th  of  March  ;  and  the 
plaintiffs'  reply  thereto  dated  the  19th  of  March.  The  whole  corre- 
spondence between  the  parties  was  read  in  evidence  ;  the  substance  of 
which  was  as  follows  :  — 

Hartford,  29th  February,  1836.  Dear  Sir,  —  Regarding  the  future  dis- 
posal of  your  nails  as  settled,  it  would  be  improper  to  importune  you  further 
on  that  point.  Perhaps,  however,  you  will  not  object  to  sending  us  a  supply  of 
rods  and  shapes  for  our  spring  sales.  Please  to  say  on  what  terms  you  will 
send  us  ten  or  fifteen  tons,  assorted,  by  first  packet  in  the  spring.  We  shall 
also  be  glad  to  purchase  our  hollow  ware  of  you  on  the  same  terms  as  heretofore. 
Shall  be  pleased  to  hear  from  you  soon.  [Signed,  "J.  &  H.  Averill,"  the 
plaintiffs;  and  addressed  to  John  Thomas,  Esq.] 

Wareham,  2d  March,  1836.  On  the  writer's  return  from  the  South  last 
evening,  he  found  your  favor  of  the  29th  ult.,  to  which  we  now  reply.  We  will 
deliver  to  you  in  Hartford  ten  or  fifteen  tons  of  rods,  shapes,  and  band-iron,  as 
follows :  say  —  shapes  and  band-iron,  at  $110  per  gross  ton,  six  months ;  and  old 
iable  rods,  at  $116,  six  months.  Old  sable  iron  is  now  quick  at  $110  per  ton  in 
Boston ;  and  there  is  but  very  little  iron  there  at  any  price.  We  will  deliver 
you  at  Hartford  a  common  assortment  of  hollow  ware,  at  $28  per  ton,  six 
months.  [Signed  "Washington  Iron  Company,  per  John  Thomas, 
Agent;"    and  addressed  to  the  plaintiffs.] 

Hartford,  14  March,  1836.  Dear  Sir, —We  have  bought  of  Ripley  & 
Averill  their  stock  of  hollow  ware,  with  the  understanding  that  we  were  to 
receive  the  benefit  of  their  orders  given  you  last  July.  The  balance  of  this  order 
we  believe  was  in  readiness  last  fall;  but,  owing  to  the  early  closing  of  our 
navigation,  was  not  shipped.  Will  you  ship  us  this  lot  of  ware  by  first  packet, 
on  terms  then  agreed  on  with  R.  &  A.  ?  Please  advise  us  by  return  mail  if  we 
may  expect  it.     [Signed  by  plaintiffs,  and  addressed  to  John  Thomas,  Esq.] 

Wareham,  March  14,  1836.  Dear  Sirs,  — Your  favor  of  the  14th  inst.  is 
at  hand,  and  contents  noted.  We  shall  most  cheerfully  comply  with  your 
request  to  ship  to  you  the  balance  of  Ripley  &  Averill's  order  of  hardware,  not 
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filled  in  consequence  of  the  early  frost  last  autumn;  such  being  the  understand- 
ing between  yourselves  and  Mr.  Ripley.  We  learn  from  our  neighbors, 
engaged  in  the  manufacture  of  this  article,  that  they  now  hold  it  at  |30  per 
ton,  and  shall  not  sell  it  at  a  less  price  through  the  season;  and  consequently 
we  shall  not  consider  ourselves  holden  to  the  offer  made  to  you  on  the  2d  inst. , 
unless  you  signify  your  acceptance  thereof  by  return  mail,  but  shall  furnish 
the  balance  of  Ripley  &  Averill's  order  in  conformity  with  the  contracts  made 
with  them. 

Do  you  accept  of  our  proposal  for  supplying  you  with  rods,  shapes,  and 
band-iron;  and  if  so,  what  quantity  of  each  shall  we  send  you?  [Signed, 
"  Washington  Iron  Company,  per  John  Thomas,  Agent;  "  and  addressed 
to  the  plaintiffs.] 

Hartford,  March  19th,  1836.  Dear  Sir,  — Your  favor  of  the  17th  came 
to  hand  last  evening,  too  late  to  be  answered  before  this  morning.  We  note 
and  duly  appreciate  your  prompt  assent  to  send  us  the  balance  of  R.  &  A.'s 
order  for  hollow  ware,  at  old  prices.  In  our  future  purchases  of  that  article,  we 
will  buy  of  you  at  $28  per  ton,  six  months,  as  offered  in  your  favor  of  the  2d. 
We  will  also  take  the  following  shapes,  &c,  on  your  terms  there  given:  160 
bundles  of  new  sable  or  Swedes,  different  shapes,  specified;  also  40  bundles 
smaller  shapes,  to  be  of  old  sable,  assorted;  120  bundles  band-iron,  assorted; 
60  bundles  half-inch  spike  rods;  200  bundles  P  S  I  horse-nail  rods,  or  a  ton, 
if  convenient,  in  281b.  bundles,  sending  5  tons  in  all.  [Signed  by  the  plain- 
tiffs, and  addressed  to  John  Thomas,  Esq.] 

In  a  letter  dated  March  21st,  1836,  addressed  to  John  Thomas,  Esq., 
the  plaintiffs  alter  their  order  for  band-iron,  varying  the  sorts. 

Wareham,  April  2d,  1836.  Your  favors  of  the  19th  and  21st  reached  here 
in  the  absence  of  the  writer.  We  regret  that  you  had  not  sooner  signified  your 
acceptance  of  our  proposition  of  the  2d  of  March,  touching  supplies  of  shapes, 
band-iron,  &c  ,  as  we  had,  prior  to  the  reception  of  your  favors  above  alluded 
to,  entered  into  such  engagements  in  other  markets  as  rendered  it  impossible  for 
us  to  supply  you  with  those  articles  on  any  terms.  [Signed  "  Washington 
Iron  Company,  per  John  Thomas,  Agent;  "  and  addressed  to  the  plaintiffs.] 

On  the  6th  of  April,  1836,  the  plaintiffs  addressed  a  letter  to  the 
defendant's  agent,  remonstrating  against  his  conduct  iu  refusing  to 
send  them  the  iron  ordered.  The  defendant's  agent  replied,  by  a  letter 
dated  the  8th  of  April,  as  follows  :  — 

On  29th  February  you  ask  our  terms  for  10  or  15  tons  of  rods  and  shapes. 
On  2d  March  we  give  them  to  you  per  mail.  On  14th  March  you  again  address 
us  upon  another  subject;  but  although  our  proposition,  in  ordinary  course  of 
mail,  must  have  been  in  your  hands  10  to  12  days,  yet  no  allusion  was  made 
to  it.  On  16th,  after  replying  to  yours  of  14th,  we  ask  if  you  accede  to  our 
proposition  of  the  2d.  After  this,  we  waited  for  your  reply  until  the  22d,  when, 
not  having  heard  from  you,  we  made  such  other  arrangements  as  made  it 
impossible  for  us  to  fill  your  orders  of  19th  or  21st,  both  which  came  together 
in  the  same  mail  on  23d.  We  did  not  intend  the  question  proposed  to  you  in 
ours  of  16th  as  a  renewal  of  our  proposals  of  the  2d  ult. ,  nor  do  we  believe  that 
it  will  bear  that  construction;  but  nevertheless  we  should  have  filled  your  order 
had  it  been  seasonably  received. 
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This  correspondence  was  conducted  through  the  mail ;  upon  the  part 
of  the  defendant,  by  his  avowed  agent,  John  Thomas,  and  by  the 
plaintiffs  themselves  on  their  part.  The  plaintiffs  resided  in  the  city  of 
Hartford,  near  the  post-office. 

The  letter  written  by  the  defendant  on  the  16th  of  March,  dated 
14th,  arrived  at  Hartford  on  the  18th  of  March,  about  2  o'clock  p.  m. 
The  plaintiff's  answer  to  the  letter,  dated  the  19th  of  March,  was  post- 
marked the  20th ;  and  the  letter  written  by  the  plaintiffs  on  the  21st 
of  March  was  post-marked  on  the  day  of  its  date  ;  and  both  letters 
arrived  at  Wareham  at  the  same  time,  viz.,  on  the  23d  of  March. 

The  plaintiffs  claimed  that  during  said  month  of  March  the  price 
of  the  article,  which  was  the  subject  of  controversy,  was  constantly 
advancing  in  the  market ;  and  that  they  had  sustained  loss  in  their 
business  by  the  non-compliance  of  the  defendant  with  his  contract. 

The  defendant  introduced  a  witness  to  prove  that  letters  mailed  at 
Hartford  for  Wareham  were,  by  the  usual  course  of  mail,  sent  by 
Providence,  and  would  reach  that  place  on  the  evening  of  the  day 
after  leaving  Hartford, — but  might  be  sent  by  Boston;  although, 
when  sent  by  Boston,  on  the  days  that  both  mails  went,  a  letter  would 
be  one  day  longer  in  reaching  Wareham  ;  that  a  mail  was  sent  every 
day  from  Hartford  to  Boston,  and  every  day  but  Sunday  from  Hart- 
ford to  Providence ;  that  the  Providence  mail  usually  left  the  post- 
office  in  Hartford  about  5  o'clock  every  morning,  except  Sunday,  when 
no  mail  was  sent,  and  Monday,  when  it  left  about  10  o'clock  a.m. 
The  mails  were,  in  the  course  of  business,  closed  one  hour  before  they 
left  the  office.  Upon  the  19th  of  March,  1806,  the  Providence  mail 
left  the  office  at  25  minutes  past  5  o'clock  in  the  morning,  and  on  the 
21st  at  6  minutes  past  ten  in  the  morning.  The  20th  was  Sunday; 
and  letters  put  into  the  office  on  Saturday  evening  and  on  Sunday 
evening  would  be  forwarded  by  the  same  mail.  The  usual  course  of 
business  at  the  post-office  in  Hartford  was  to  stamp  or  post-mark  all 
letters,  not  on  the  day  they  were  forwarded,  but  the  day  the}'  were 
received  into  the  office,  —  unless  received  after  9  o'clock  in  the  evening, 
when  they  were  post-marked  as  of  the  succeeding  day. 

Upon  the  facts  so  proved  and  disclosed  in  the  correspondence,  the 
plaintiffs  claimed  that  the  proposal  of  the  defendant,  in  his  letter  of 
the  2d  of  March,  to  furnish  the  plaintiffs  with  rods,  shapes,  and  band- 
iron,  was  renewed  by  his  letter  written  16th  of  March,  and  dated  14th  ; 
and  that  the  plaintiffs,  by  their  answer  of  the  19th  of  March,  in  due 
time  signified  their  assent  to  the  proposal  therein  contained  ;  and  thus 
was  the  contract  stated  in  the  declaration  completed. 

These  claims  of  the  plaintiffs  were  all  resisted  and  denied  bj-  the 
defendant. 

The  Court  charged  the  jury,  that  in  mercantile  transactions  of  this 
character,  affected  as  they  must  be  by  the  constant  fluctuations  of 
markets,  the  utmost  promptitude  must  be  exacted  consistent  with  a 
due  regard  to  ordinary  business  ;  and  that  if  the  letter  written  by  the 
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plaintiffs,  accepting  the  proposal  of  the  defendant  relative  to  said  rods, 
bands,  &c,  was  not  delivered  into  the  post-office  in  Hartford  before 
the  day  it  was  post-marked,  viz.  the  20th  of  March,  it  was  not  sent  in 
such  reasonable  time  as  to  make  their  acceptance  obligatory  upon  the 
defendant. 

A  verdict  was  thereupon  returned  for  the  defendant ;  and  the  plain- 
tiffs moved  for  a  new  trial. 

Hungerford,  in  support  of  the  motion,  contended,  that  by  the  plain- 
tiffs' letter  of  the  19th  of  March,  accepting  the  offer  of  the  defendant, 
the  contract  was  closed,  and  rendered  binding  upon  the  parties.  In 
the  first  place,  the  plaintiffs  were  not  bound  to  reply  to  this  offer  by 
return  mail.  The  defendant  had  himself  placed  his  proposals  regarding 
hollow  ware  and  iron  upon  different  grounds.  As  to  the  former,  it  was 
a  condition  of  the  offer  that  the  plaintiffs  should  signify  their  acceptance 
by  return  mail ;  but  as  to  the  latter,  it  was  left  open  to  be  replied  to  in 
a  reasonable  time.  Johnson  &  al.  v.  King,  2  Bing.  270.  This  was 
evidently  the  understanding  of  the  parties.  Secondly,  the  plaintiffs' 
letter  of  the  19th  of  March  was  in  reasonable  time.  The  plaintiffs' 
letter  of  acceptance  was  put  into  the  post-office  in  season  to  go  by  the 
next  regular  mail  after  the  return  mail.  The  regular  mail  from  Hart- 
ford to  Wareham  is  by  Providence.  The  defendant's  letter  of  the  16th 
being  received  on  Friday  the  18th,  the  return  mail  was  on  Saturday 
the  19th.  The  next  mail  after  the  return  mail  was  on  Monday  the 
21st,  there  being  no  Providence  mail  on  Sunday ;  and  the  plaintiffs' 
letter  of  the  19th  was  put  into  the  post-office  in  season  to  go  by  Mon- 
day's mail.  Thirdly,  the  plaintiffs  had  no  advantage  over  the  defend- 
ant in  respect  to  anj-  fluctuations  in  the  market ;  for  the  defendant 
could  revoke  his  offer  at  any  time  before  it  was  accepted  by  the  plain- 
tiffs. 

T.  C.  Perkins,  contra,  contended,  1.  That  the  defendant  had 
expressly  limited  his  offer  to  a  reply  by  return  mail,  with  respect  to 
the  iron  as  well  as  the  hollow  ware.  The  original  application  of  the 
plaintiffs,  in  their  letter  of  the  29th  of  February,  was  for  iron  and  hol- 
low ware.  The  defendant,  in  his  reply  of  the  2d  of  March,  gives  terms 
for  iron  and  hollow  ware  ;  and  in  his  letter  of  the  16th  calls  the  atten- 
tion of  the  plaintiffs  to  both  these  subjects  ;  and  in  the  same  letter  says 
he  shall  not  consider  himself  bound  by  the  offer  made  on  the  2d,  unless 
the  plaintiffs  signify  their  acceptance  by  return  mail.  Eliason  v.  Hen- 
shaw,  4  Wheat.  225. 

2.  That,  aside  from  any  express  condition,  the  plaintiffs  were  bound 
to  communicate  their  acceptance  by  return  mail,  if  practicable.  Here 
they  had  abundant  time  for  this  purpose;  viz.,  all  the  afternoon  and 
evening  of  the  18th.  In  oral  negotiations,  the  answer  must  be  imme- 
diate,—  i.e.,  during  the  interview, — or  it  will  not  bind.  If  it  were 
not  so,  the  contract  would  be  all  on  one  side :  the  owner  would  be  tied 
up  from  selling,  while  the  applicant  was  not  bound  to  \mj ;  and  the 
latter  might  wait  for  changes  in  the  market,  of  which  the  former  could 
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not  have  the  benefit.  This  inconvenience  and  damage  would  be  cast 
on  the  owner  without  any  consideration  received.  A  negotiation  by 
correspondence  stands  on  the  same  ground.  The  party  to  whom  an 
offer  is  made  is  bound  to  decide  upon  it  as  soon  as  it  reaches  him ; 
and  if  he  assents,  to  notify  the  other  party  immediately.  Mactier's 
Admrs.  v.  Frith,  6  Wend.  103,  114,  122,  131. 

3.  That  it  is  not  necessary,  in  order  to  vindicate  the  charge,  to  claim 
that  the  plaintiffs  should  have  replied  by  the  first  mail  practicable. 
The  charge  allowed  them  for  this  purpose,  not  only  the  afternoon  and 
evening  of  the  18th,  but  nearly  the  whole  of  the  19th.  The  question 
therefore  is,  whether  the  plaintiffs  could  hold  back  their  answer  until 
the  20th,  watching  the  fluctuations  in  the  market,  and  then  bind  the 
defendant  by  their  acceptance.  It  is  said  the  plaintiffs  did  communi- 
cate their  answer  by  the  first  regular  mail  after  the  return  mail.  The 
first  answer  to  this  is,  that  a  letter  put  into  the  post-office  on  the  19th 
might  have  gone  \>j  the  Boston  mail  on  the  20th  (Sunday) ,  and  have 
reached  Wareham  sooner  than  hy  the  Providence  mail  of  Monday. 
But,  secondly,  this  point  does  not  depend  solely  on  the  time  when  the 
letter  would  arrive,  but  also,  and  principally,  upon  the  time  when  the 
plaintiffs  accepted  the  offer  by  putting  their  letter  of  acceptance  into 
the  post-office,  thereby  precluding  themselves  from  further  speculations 
on  the  markets.  If  this  was  not  done,  either  on  the  day  they  received 
the  defendant's  letter,  or  on  the  clay  after,  it  was  not  done  in  reasona- 
ble time. 

Bissell,  J.  From  the  correspondence  between  these  parties,  and 
which  is  made  a  part  of  the  case,  it  appears,  that  on  the  29th  of  Feb- 
ruary, 1836,  the  plaintiffs  inquired  of  the  defendant  upon  what  terms 
he  would  supply  them  with  ten  or  fifteen  tons  of  rods,  shapes,  and 
band-iron.  To  this  communication  the  defendant  replied  on  the  2d  of 
March,  specifying  the  terms  on  which  he  would  furnish  the  articles  in 
question.  On  the  14th  the  plaintiffs  wrote  to  the  defendant  on  other 
business  ;  but  took  no  notice  of  his  offer.  The  defendant  replied  on 
the  1 6th ;  and  at  the  close  of  his  letter  he  inquires  of  the  plaintiffs 
whether  the}-  accept  his  proposal  regarding  the  rods,  shapes,  and  bands. 
This  letter,  it  appears,  arrived  at  Hartford  on  the  18th,  about  2  o'clock 
afternoon.  The  plaintiffs  accept  the  defendant's  proposals  in  a  letter 
elated  on  the  19th,  but  which  the  jury  have  found  was  not  delivered 
into  the  post-office  at  Hartford  until  the  20th ;  and  the  20th  being 
Sunday,  and  no  mail  leaving  Hartford  on  that  day,  the  letter  was  not 
actually  sent  until  the  morning  of  the  21st.  And  it  further  appears 
that  this  letter,  and  also  another  from  the  plaintiffs,  dated  the  21st, 
reached  the  defendant  on  the  23d.  It  also  appears  that  the  defendant, 
having  waited  for  the  plaintiffs'  answer  until  the  22d,  and  having  heard 
nothing  from  them,  then  made  such  arrangements  as  rendered  it  im- 
possible for  him  to  comply  with  their  order.  It  is  further  found,  that 
on  the  19th  of  March  the  Providence  mail  left  the  office  at  Hartford 
at  25  minutes  past  5  o'clock ;  and  that  a  letter  forwarded  by  that  mail 
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would  have  reached  the  defendant  on  the  evening  of  the  folio-wing 
day. 

The  great  question  in  the  case  is,  whether  upon  these  facts  there  has 
been  such  an  acceptance  of  the  defendant's  offer  as  that  he  is  bound 
by  it. 

The  jury  were  instructed  that  if  the  letter  written  by  the  plaintiffs, 
accepting  the  proposal  of  the  defendant,  was  not  delivered  into  the 
post-office  at  Hartford  until  the  20th  of  March,  it  was  not  sent  in  such 
reasonable  time  as  to  make  their  acceptance  obligatory  on  the  defend- 
ant. 

Several  questions,  not  immediately  growing  out  of  the  charge,  but 
which,  if  decided  in  favor  of  the  defendant,  make  an  end  of  the  case, 
have  been  much  discussed  at  the  bar. 

1 .  It  has  been  contended  that  the  proposal  of  the  defendant,  in  his 
letter  of  the  2d,  was  not  renewed  by  his  letter  of  the  16th  of  March. 
Upon  this  point  no  opinion  was  given  by  the  judge  on  the  circuit, 
unless  an  opinion  may  be  inferred  from  the  ground  on  which  he  rested 
the  case  in  his  instructions  to  the  jury.  Nor  is  it  essential  that  a 
decided  opinion  on  the  question  should  be  expressed  by  this  Court ; 
because  there  are  other  grounds  on  which  we  are  unanimously  of  opin- 
ion that  the  ruling  of  the  judge  below  must  be  sustained. 

Were  this,  however,  a  turning  point  in  the  case,  we  should  probably 
be  prepared  to  say  that  the  defendant's  letter  of  the  16th  of  March 
does  contain  a  distinct  renewal  of  his  former  proposal.  His  language 
is  certainly  very  strong  to  show  that  such  was  his  intention.  He  says : 
"Do  you  accept  of  our  proposal  for  supplying  you  with  rods,  shapes, 
and  band-iron  ;  and  if  so,  what  quantity  of  each  shall  we  send  j*ou  ?  " 
Now  we  cannot  but  think  that  the  fair  and  obvious  construction  of  this 
language  is  that  the  defendant  then  stood  ready  to  supply  the  articles 
upon  the  terms  already  specified.  And  such  appears  to  have  been  his 
own  view  of  the  case,  as  is  manifest  from  his  subsequent  letter  of  the 
8th  of  April. 

2.  It  has  been  urged,  that  admitting  this  letter  to  contain  a  renewal 
of  the  former  proposal,  yet,  by  the  terms  of  it,  the  plaintiffs  were  bound 
to  signif}^  their  acceptance  by  return  of  mail.  The  question,  in  this 
aspect  of  it,  is  manifestly  independent  of  any  mercantile  usage.  That 
the  defendant  had  a  right  to  attach  this  condition  to  his  offer  is  undeni- 
able.  The  question  is,  whether  he  has  done  so ;  and  whether  such  is 
the  true  construction  of  his  letter. 

In  his  letter  of  the  2d  of  March,  the  defendant  had  offered  to  sup- 
ply the  plaintiffs  an  assortment  of  hollow  ware  at  certain  prices  ;  and 
in  regard  to  this  offer,  in  his  letter  of  the  16th,  he  says :  "  We  shall 
not  consider  ourselves  holden  to  the  offer  made  you  on  the  2d  inst., 
unless  you  signify  your  acceptance  thereof  by  return  of  mail ;  "  and  he 
then  puts  the  inquiry  with  regard  to  rods,  shapes,  and  band-iron,  that 
has  been  already  mentioned.  Now,  it  should  be  borne  in  mind,  that 
the  defendant's  proposal,  in  regard  to  these  articles,  had  already  been 
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before  the  plaintiffs  for  at  least  ten  or  twelve  days  ;  and  one  claim  put 
forth  by  them  on  the  trial  was,  that  during  the  month  of  March  the 
price  of  these  articles  was  constantly  advancing  in  the  market.  The 
question  then  arises,  whether  under  these  circumstances  it  was  the 
intention  of  the  defendant  to  give  them  further  time  ;  and  whether  such 
intention  can  be  fairly  inferred  from  the  language  of  his  communica- 
tion. In  regard  to  the  hollow  ware,  there  can  be  no  question.  The 
plaintiffs  were  positively  required  to  signify  their  acceptance  by  return 
mail.  And  when,  in  the  same  letter  and  under  similar  circumstances, 
they  are  also  required  to  decide  upon  the  proposal  in  regard  to  the 
rods,  &c,  it  is  certainly  not  easy  to  see  why  the  defendant  should  have 
made,  or  should  have  intended  to  make,  a  distinction  between  these 
classes  of  articles.  Had  the  judge  directed  the  jury  that  the  defendant 
was  not  bound,  unless  the  plaintiffs  signified  their  acceptance  by  return 
of  mail,  we  are  by  no  means  satisfied  that  the  direction  would  have 
been  wrong.  As,  however,  he  placed  the  case  on  grounds  more  favor- 
able to  the  plaintiffs'  claim,  a  decision  upon  this  point  is  unnecessary. 
Any  further  discussion  of  it  is  therefore  waived. 

3.  We  come  then  to  the  inquiry,  whether  the  instruction  actually 
given  to  the  jury  is  correct  in  point  of  law.  And  here  it  may  be 
remarked,  that  it  is  very  immaterial  when  the  letter  of  the  plaintiffs  was 
written :  until  sent,  it  was  entirely  in  their  power  and  under  their  con- 
trol, and  was  no  more  an  acceptance  of  the  defendant's  offer  than  a 
bare  determination,  locked  up  in  their  own  bosoms  and  uncommuni- 
cated,  would  have  been.  And  it  surely  will  not  be  claimed  that  mere 
volitions,  a  mere  determination  to  accept  a  proposal,  constitute  a  con- 
tract. The  plaintiffs  then  did  not  accept  the  defendant's  proposition 
until  the  20th,  and  for  aught  that  appears  [not]  until  the  evening  of 
that  day.  That  they  were  bound  to  accept  within  a  reasonable  time 
was  distinctly  admitted  in  the  argument ;  and  if  not  admitted,  the  posi- 
tion is  undeniable.  The  case  of  the  plaintiffs  then  comes  to  this,  and 
this  is  the  precise  ground  of  their  claim :  That  they  had  a  right  to  hold 
the  defendant's  offer  under  advisement  for  more  than  forty-eight  hours, 
and  to  await  the  arrival  of  three  mails  from  New  York,  advising  them 
of  the  state  of  the  commodity  in  the  market ;  and  having  then  deter- 
mined to  accept,  the  defendant  was  bound  by  his  offer ;  and  that  this 
constitutes  a  valid  mercantile  contract.  Now,  in  regard  to  such  a  claim, 
we  can  only  say,  that  it  appears  to  us  to  be  in  the  highest  degree  un- 
reasonable ;  and  that  we  know  of  no  principle,  of  no  authority,  from 
which  it  derives  the  slightest  support. 

Indeed,  it  seems  to  us  to  be  subversive  of  the  whole  law  of  contracts. 
For  it  is  most  obvious,  that,  if  during  the  interval  the  defendant  was 
bound  by  his  offer,  there  was  an  entire  want  of  mutuality :  the  one 
party  was  bound,  while  the  other  was  not.  Had  the  proposition  been 
made  at  a  personal  interview  between  the  parties,  there  can  be  no  pre- 
tence that  it  would  have  bound  the  defendant  beyond  the  termination 
of  the  interview.     The  case  of  Cooke  v.  Oxley,  3  Term  Rep.  653,  is 
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decisive  on  this  point,  and  goes  much  further.  There,  A.,  having  pro- 
posed to  sell  goods  to  B.,  gave  him,  at  his  request,  a  certain  time  to 
determine  whether  he  would  buy  them  or  not ;  and  it  was  held,  that 
although  B.  determined  within  the  time,  A.  was  not  bound.  And 
Lord  Kenyon  there  says:  "Nothing  can  be  clearer  than  that  at  the 
time  of  entering  into  this  contract,  the  engagement  was  all  on  one  side  ; 
the  other  party  was  not  bound  ;  it  was,  therefore,  nudum  pactum."  So 
also  in  the  case  of  Payne  v.  Cave,  3  Term  Rep.  148,  it  was  decided 
that  the  bidder  at  an  auction,  under  the  usual  conditions  that  the  high- 
est bidder  shall  be  the  purchaser,  may  retract  his  bidding  at  anj'  time 
before  the  hammer  is  down. 

Now,  it  is  most  manifest,  that  if  the  principle  of  these  cases  is  to  be 
applied  to  and  govern  the  present,  they  are  entirely-decisive  of  it  in 
favor  of  the  defendant.  It  is  however  claimed,  and  perhaps  justly,  that 
the  case  of  Cooke  v.  Oxley  has  been  disregarded,  if  not  overruled,  by 
the  more  modern  decisions  ;  or  at  least  that  it  has  been  holden  not  to 
apply  to  mercantile  contracts,  negotiated  through  the  medium  of  the 
post-office.  Thus,  in  the  case  of  Adams  v.  Lindsell,  1  B.  &  A.  681, 
there  was  an  offer  to  sell  goods  on  certain  specified  terms,  provided  an 
acceptance  of  the  offer  was  signified  by  return  of  mail.  This  was 
done  ;  and  it  was  held  (the  defendant  not  having  retracted  his  offer  in 
the  mean  time),  that  the  contract  was  complete.  It  is  not  easy  to 
reconcile  this  decision  with  that  of  Cooke  v.  Oxley,  unless  it  can  be 
distinguished  on  the  ground  that,  as  the  offer  was  made  through  the 
mail,  the  party  is  to  be  considered  as  repeating  the  offer  at  every 
moment  until  the  other  party  has  had  an  opportunity  of  manifesting 
his  acceptance.  And  this  seems  to  have  been  the  ground  on  which  the 
case  was  placed  by  the  Court  of  King's  Bench.  They  say :  "If  the 
defendants  were  not  bound  by  their  offer,  when  accepted  by  the  plain- 
tiffs, till  the  answer  was  received,  then  the  plaintiffs  ought  not  to  be 
bound  till  after  they  had  received  the  notification  that  the  defendant 
had  received  their  answer,  and  was  bound  by  it ;  and  so  it  might  go  on 
ad  infinitum.  The  defendants  must  be  considered  in  law  as  making, 
during  every  instant  of  time  their  letter  was  travelling,  the  same  iden- 
tical offer  to  the  plaintiffs ;  and  then  the  contract  is  completed  by  the 
acceptance  of  it  by  the  latter." 

These  positions  are  questioned,  if  not  directly  controverted,  by  Best, 
C.  J.,  in  the  case  of  Routledge  v.  Grant,  4  Bing.  653.  He  says,  "  If 
they  are  to  be  considered  as  making  the  offer  till  it  is  accepted,  the 
other  may  say,  '  Make  no  further  offer,  because  I  shall  not  accept  it ; ' 
and  to  place  them  on  an  equal  footing,  the  party  who  offers  should  have 
the  power  of  retracting,  as  well  as  the  other  of  rejecting  ;  therefore  I 
cannot  bring  myself  to  admit  that  a  man  is  bound  when  he  says,  '  I  will 
sell  you  goods  on  certain  terms,  receiving  your  answer  in  course  of 
post.'  "  He  does  not,  however,  profess  to  overrule  the  case  of  Adams 
v.  Lindsell ;  nor  was  it  necessary,  as  there  were  other  grounds  on  whinr- 
the  rule  in  Koutledge  v.  Grant  was  discharged. 
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In  the  case  of  M'Culloch  v.  The  Eagle  Ins.  Co.,  1  Pick.  281,  decided 
by  the  Supreme  Court  of  Massachusetts,  the  case  of  Cooke  v.  Oxley  is 
cited  with  approbation  and  followed.  And  the  decision  there  cannot 
easily  be  reconciled  to  the  doctrines  advanced  in  Adams  v.  Lindsell. 
For  it  was  there  held,  that  an  offer  to  insure  the  plaintiff's  vessel  at  a 
given  premium,  communicated  by  mail  and  promptly  accepted,  was  not 
binding  on  the  defendants,  they  having  in  the  mean  time  written  a  letter 
retracting  their  offer.  This  decision  proceeded  upon  the  ground  that  the 
treaty  was  open  until  the  plaintiff's  letter  notifying  his  acceptance,  was 
received ;  and  that,  in  the  mean  time,  the  defendants  have  a  right  to 
withdraw  their  offer.  Parker,  C.  J.,  in  giving  the  opinion  of  the  Court, 
said,  "  The  offer  did  not  bind  the  plaintiff  until  it  was  accepted  ;  and  it 
could  not  be  accepted,  to  the  knowledge  of  the  defendants,  until  the 
letter  announcing  the  acceptance  was  received,  or  at  most  until  the 
regular  time  for  its  arrival  by  mail  had  elapsed." 

The  case  of  Adams  v.  Lindsell  is  regarded  as  an  authority,  and  fol- 
lowed, by  the  Supreme  Court  of  Errors  of  the  State  of  New  York,  in 
Mactier  v.  Frith,  6  Wend.  103.  And  there  the  doctrine  is  asserted, 
that  the  acceptance  of  an  offer,  made  through  the  medium  of  a  letter, 
binds  the  bargain,  if  the  party  making  the  offer  has  not  in  the  mean 
time  revoked  it.  And  the  rule  adopted  in  Massachusetts,  that  regards 
the  contract  as  incomplete  until  the  party  making  the  offer  is  notified 
of  the  acceptance,  is  rejected.  The  doctrine  of  Adams  v.  Lindsell  and 
of  Mactier  v.  Frith  may  perhaps  be  considered  as  receiving  the  implied 
sanction  of  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Eliason  v.  Henshaw,  4  "Wheat.  "22.0  ;  although  a  decision  upon  the  pre- 
cise point  was  unnecessary,  the  offer  there  not  having  been  accepted 
according  to  the  terms  on  which  it  was  made. 

We  do  not  feel  that  the  task  is  imposed  upon  us  of  reconciling  these 
conflicting  authorities,  if  indeed  they  do  conflict ;  for  within  the  prin- 
ciple of  none  of  them  can  the  claim  of  the  plaintiffs  be  established. 

In  Mactier  v.  Frith,  which  goes  as  far  as  any  of  the  cases  on  this 
subject,  the  rule  is  laid  clown,  that  the  offer  continues  until  the  letter 
containing  it  is  received,  and  the  party  has  had  a  fair  opportunity  to 
answer  it.  And  it  is  further  said,  that  a  letter  written  would  not  be 
an  acceptance,  so  long  as  it  remained  in  the  possession  or  under  the 
control  of  the  writer.  An  offer  then,  made  through  a  letter,  is  not 
continued  beyond  the  time  that  the  party  has  a  "  fair  opportunity"  to 
answer  it.  This  is  substantially  the  doctrine  of  the  charge.  And  it  is 
not  only  highly  reasonable,  but  is  supported  by  all  the  analogies  of  the 
law.  Once  establish  the  principle  that  a  party  to  whom  an  offer  is 
made  may  hold  it  under  consideration  more  than  forty-eight  hours, 
watching  in  the  mean  time  the  fluctuations  of  the  market,  and  then 
bind  the  other  party  by  his  acceptance,  and  it  is  believed  that  you 
create  a  shock  throughout  the  commercial  community,  utterly  destruc- 
tive of  all  mercantile  confidence.  No  offers  would  be  made  by  letter. 
It  would  be  unsafe  to  make  them. 


CHAP.   I.J  LORING   V.    CITY   OP   BOSTON.  99 

It  is  only  necessary  to  apply  these  principles  to  the  case  before  us  ; 
and  their  application  is  exceedingly  obvious.  The  proposal  of  the 
defendant,  which  had  already  been  several  days  before  the  plaintiffs, 
was  renewed  early  on  the  afternoon  of  the  18th.  They  show  no  act 
done  by  them  signifying  their  acceptance,  until  the  evening  of  the  20th. 
Was  this  within  a  reasonable  time  ?  Was  this  the  first  fair  opportunity 
of  manifesting  their  acceptance  ?  We  think  this  can  hardly  be  claimed. 
Had  the  defendant  had  an  agent  in  Hartford,  through  whom  the  offer 
was  made,  might  the  plaintiffs  thus  have  delayed  the  communication 
of  their  acceptance  to  him  ?  This  would  not  be  pretended.  And  can 
it  vary  the  principle,  that  the  offer,  instead  of  being  thus  made,  was 
made  through  the  agency  of  the  post-office  ?  Had  the  offer  of  the  de- 
fendant been  promptly  accepted,  information  of  the  acceptance  would 
have  reached  the  defendant  on  the  evening  of  the  20th,  in  due  course 
of  mail.  He  waited  until  the  22d  ;  and  hearing  nothing  from  the  plain- 
tiffs, he  then  virtually  retracted  his  offer,  \>y  making  such  arrangements 
as  made  it  impossible  for  him  to  fill  their  order.  We  think  h.e  was  fully 
justified  in  so  doing ;  and  that  upon  every  sound  principle  the  rule  in 
this  case  must  be  discharged. 

Tn  this  opinion  the  other  Judges  concurred. 

New  trial  not  to  be  granted. 


WILLIAM  LOEING  and  Another  v.  CITY   OF  BOSTON. 
Supreme  Judicial  Court  of  Massachusetts,  March  Term,  1844. 

[Reported  in  1  Metcalf,  409.] 

Assumpsit  to  recover  a  reward  of  $1000,  offered  by  the  defendants 
for  the  apprehension  and  conviction  of  incendiaries.  Writ  dated  Sep- 
tember 30th,  1841. 

At  the  trial  before  Wilde,  J.,  the  following  facts  were  proved:  On 
the  26th  of  May,  1837,  this  advertisement  was  published  in  the  daily 
papers  in  Boston  :  "  $500  reward.  The  above  reward  is  offered  for  the 
apprehension  and  conviction  of  any  person  who  shall  set  fire  to  any 
building  within  the  limits  of  the  city.  May  26,  1837.  Samuel  A. 
Eliot,  Mayor."  On  the  27th  of  May,  1837,  the  following  advertise- 
ment was  published  in  the  same  papers:  "$1000  reward.  The  fre- 
quent and  successful  repetition  of  incendiary  attempts  renders  it 
necessary  that  the  most  vigorous  efforts  should  be  made  to  prevent 
their  recurrence.  In  addition  to  the  other  precautions,  the  reward 
heretofore  offered  is  doubled.  One  thousand  dollars  will  be  paid  bj- 
the  city  for  the  conviction  of  any  person  engaged  in  these  nefarious 
practices.  May  27,  1837.  Samuel  A.  Eliot,  Mayor."  These  adver- 
tisements were  continued  in  the  papers  but  about  a  week  ;  but  there  was 
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no  vote  of  the  city  government,  or  notice  by  the  mayor,  revoking  the 
advertisements,  or  limiting  the  time  during  which  the}'  should  be  in 
force.  Similar  rewards  for  the  detection  of  incendiaries  had  been  be- 
fore offered,  and  paid  on  the  conviction  of  the  offenders  ;  and  at  the 
time  of  the  trial  of  this  case,  a  similar  reward  was  daily  published  in 
the  newspapers. 

In  January,  1841,  there  was  an  extensive  fire  on  "Washington  Street, 
when  the  Amory  House  (so  called)  and  several  others  were  burnt. 
The  plaintiffs  suspected  that  Samuel  Marriott,  who  then  boarded  in 
Boston,  was  concerned  in  burning  said  buildings.  Soon  after  the  fire 
said  Marriott  departed  for  New  York.  The  plaintiffs  declared  to 
several  persons  their  intention  to  pursue  him  and  prosecute  him,  with 
the  intention  of  gaining  the  reward  of  $1000  which  had  been  offered  as 
aforesaid.  They  pursued  said  Marriott  to  New  York,  carried  with  them 
a  person  to  identify  him,  arrested  him,  and  brought  him  back  to  Boston. 
They  then  complained  of  him  to  the  count}'  attorney,  obtained  other 
witnesses,  procured  him  to  be  indicted  and  prosecuted  for  setting  fire 
to  the  said  Amory  House.  And  at  the  March  Term,  1841,  of  the  Muni- 
cipal Court,  on  the  apprehension  and  prosecution  of  said  Marriott, 
and  on  the  evidence  given  and  procured  by  the  plaintiffs,  he  was  con- 
victed of  setting  fire  to  said  house,  and  sentenced  to  ten  years'  confine- 
ment in  the  State  Prison. 

William  Barnicoat,  called  as  a  witness  by  the  defendants,  testified 
that  he  was  chief  engineer  of  the  fire  department  in  Boston,  in  1837, 
and  for  several  years  after ;  that  alarms  of  fire  were  frequent  before 
the  said  advertisement  in  Ma}-,  1837 ;  but  that  from  that  time  till  the 
close  of  the  year  1841,  there  were  but  few  fires  in  the  city. 

As  the  on!}-  question  in  the  case  was,  whether  said  offer  of  reward 
continued  to  be  in  force  when  the  Amor}'  House  was  burnt,  the  case 
was  taken  from  the  jury  by  consent  of  the  parties,  under  an  agreement 
that  the  defendants  should  be  defaulted,  or  the  plaintiffs  become  non- 
suit, as  the  full  Court  should  decide. 

Peabody  Sf  J.  P   Rogers,  for  the  plaintiffs. 

/.  Pickering  (City  Solicitor) ,  for  the  defendants. 

Shaw,  C.  J.  There  is  now  no  question  of  the  correctness  of  the 
legal  principle  on  which  this  action  is  founded.  The  offer  of  a  reward 
for  the  detection  of  an  offender,  the  recovery  of  property,  and  the  like, 
is  an  offer  or  proposal,  on  the  part  of  the  person  making  it,  to  all  pur- 
sons,  which  anj-  one  capable  of  performing  the  service  may  accept  at 
any  time  before  it  is  revoked,  and  perform  the  service  ;  and  such  offer 
on  one  side,  and  acceptance  and  performance  of  the  service  on  the 
other,  is  a  valid  contract  made  on  good  consideration,  which  the  law 
will  enforce.1     That  this  principle  applies  to  the  offer  of  a  reward  to 

1  "  The  offer  of  a  reward  or  compensation,  either  to  a  particular  person  or  class 
of  persons,  or  to  any  and  all  persons,  is  a  conditional  promise;  and  if  any  one  to 
whom  such  offer  is  made  shall  perform  the  service  before  the  offer  is  revoked,  such 
performance  is  a  good  consideration,  and  the  offer  becomes  a  legal  and  binding  con- 
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the  public  at  large  was  settled  in  this  Commonwealth  in  Symmes  v. 
Frazier,  6  Mass.  344  ;  and  it  has  been  frequently  acted  upon,  and  was 
recognized  in  the  late  case  of  Wentworth  v.  Day,  3  Met.  352. 

The  ground  of  defence  is,  that  the  advertisement,  offering  the  reward 
of  $1000  for  the  detection  and  conviction  of  persons  setting  fire  to 
buildings  in  the  citj-,  was  issued  almost  four  years  before  the  time  at 
which  the  plaintiffs  arrested  Marriott  and  prosecuted  him  to  conviction  ; 
that  this  reward  was  so  offered  in  reference  to  a  special  emergency  in 
consequence  of  several  alarming  fires ;  that  the  advertisement  was 
withdrawn  and  discontinued ;  that  the  recollection  of  it  had  passed 
away  ;  that  it  was  obsolete,  and  by  most  persons  forgotten  ;  and  that  it 
could  not  be  regarded  as  a  perpetually  continuing  offer  on  the  part  of 
the  city. 

We  are  then  first  to  look  at  the  terms  of  the  advertisement,  to  see 
what  the  offer  was.  It  is  competent  to  the  party  offering  such  reward 
to  propose  his  own  terms  ;  and  no  person  can  entitle  himself  to  the 
promised  reward  without  a  compliance  with  all  its  terms.  The  first 
advertisement  offering  the  reward  demanded  in  this  action  was  pub- 
lished May  26th,  1837,  offering  a  reward  of  $500 ;  and  another  on 
the  day  following,  increasing  it  to  $1000.  No  time  is  inserted  in  the 
notice,  within  which  the  service  is  to  be  done  for  which  the  reward  is 
claimed.  It  is  therefore  relied  on  as  an  unlimited  and  continuing 
offer. 

In  the  first  place,  it  is  to  be  considered  that  this  is  not  an  ordinance 
of  the  city  government,  of  standing  force  and  effect ;  it  is  an  act  tem- 
porary in  its  nature,  emanating  from  the  executive  branch  of  the  city 
government,  done  under  the  exigency  of  a  special  occasion  indicated 
by  its  terms,  and  continued  to  be  published  but  a  short  time.  Although 
not  limited  in  its  terms,  it  is  manifest,  we  think,  that  it  could  not  have 
been  intended  to  be  perpetual,  or  to  last  ten  or  twenty  years  or  more  ; 
and  therefore  must  have  been  understood  to  have  some  limit.  It  was 
insisted,  in  the  argument,  that  it  had  no  limit  but  the  Statute  of  Limi- 
tations. But  it  is  obvious  that  the  Statute  of  Limitations  would  not 
operate  so  as  to  make  six  years  from  the  date  of  the  offer  a  bar.  The 
offer  of  a  reward  is  a  proposal  made  by  one  party,  and  does  not  become 
a  contract  until  acted  upon  by  the  performance  of  the  service  by  the 
other,  which  is  the  acceptance  of  such  offer,  and  constitutes  the  agree- 
ment of  minds  essential  to  a  contract.  The  six  years,  therefore,  would 
begin  to  run  only  from  the  time  of  the  service  performed  and  the  cause 
of  action  accrued,  which  might  be  ten,  or  twenty,  or  fifty  years  from 
the  time  of  the  offer,  and  would  in  fact  leave  the  offer  itself  unlimited 
by  time. 

Supposing,  then,  that  by  fair  implication  there  must  be  some  limit  to 
this  offer,  and  there  being  no  limit  in  terms,  then  by  a  general  rule  of 

tract.  Of  course,  until  the  performance,  the  offer  of  a  reward  is  a  proposal  merely, 
and  not  a  contract,  and  therefore  may  be  revoked  at  the  pleasure  of  him  who  made 
it."    Shaw,  C.  J.,  Freeman  v.  City  of  Boston,  5  Met.  56,  57.  —  En. 
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law  it  must  be  limited  to  a  reasonable  time  ;  that  is,  the  service  must  be 
done  within  a  reasonable  time  after  the  offer  made. 

What  is  a  reasonable  time,  when  all  the  facts  and  circumstances  are 
proved  on  which  it  depends,  is  a  question  of  law.  To  determine  it,  we 
are  first  to  consider  the  objects  and  purposes  for  which  such  reward  is 
offered.  The  principal  object  obviously  must  be  to  awaken  the  atten- 
tion of  the  public,  to  excite  the  vigilance  and  stimulate  the  exertions  of 
police  officers,  watchmen,  and  citizens  generally,  to  the  detection  and 
punishment  of  offenders.  Possibly,  too,  it  may  operate  to  prevent 
offences,  by  alarming  the  fears  of  those  who  are  under  temptation  to 
commit  them,  by  inspiring  the  bebef  that  the  public  are  awake,  that 
any  suspicious  movement  is  watched,  and  that  the  crime  cannot  be 
committed  with  impunity.  To  accomplish  either  of  these  objects,  such 
offer  of  a  reward  must  be  notorious,  known  and  kept  in  mind  by  the 
public  at  large  ;  and  for  that  purpose  the  publication  of  the  offer,  if  not 
actually  continued  in  newspapers,  and  placarded  at  conspicuous  places, 
must  have  been  recent.  After  the  lapse  of  years,  and  after  the  pub- 
lication of  the  offer  has  been  long  discontinued,  it  must  be  presumed 
to  be  forgotten  by  the  public  generally,  and,  if  known  at  all,  known 
only  to  a  few  individuals  who  may  happen  to  meet  with  it  in  an  old 
newspaper.  The  expectation  of  benefit  then  from  such  a  promise  of 
reward  must  in  a  great  measure  have  ceased.  Indeed,  every  consid- 
eration arising  from  the  nature  of  the  case  confirms  the  belief  that  such 
offer  of  reward,  for  a  special  service  of  this  nature,  is  not  unlimited 
and  perpetual  in  its  duration,  but  must  be  limited  to  some  reasonable 
time.  The  difficulty  is  in  fixing  it.  One  circumstance  (perhaps  a  slight 
one)  is  that  the  act  is  done  by  a  board  of  officers,  who  themselves  are 
annual  officers.  But  as  they  act  for  the  city,  which  is  a  permanent 
body,  and  exercise  its  authority  for  the  time  being,  and  as  such  a 
reward  might  be  offered  near  the  end  of  the  year,  we  cannot  neces- 
sarily limit  it  to  the  time  for  which  the  same  board  of  maj-or  and 
aldermen  have  to  serve ;  though  it  tends  to  mark  the  distinction 
between  a  temporary  act  of  one  branch  and  a  permanent  act  of  the 
whole  city  government. 

We  have  already  alluded  to  the  fact  of  the  discontinuance  of  tho 
advertisement,  as  one  of  some  weight.  It  is  some  notice  to  the  public 
that  the  exigency  has  passed  for  which  such  offer  of  a  reward  was 
particularly  intended.  And  though  such  discontinuance  is  not  a 
revocation  of  the  offer,  it  proves  that  those  who  made  it  no  longer  hold 
it  forth  conspicuously  as  a  continuing  offer ;  and  it  is  not  reasonable 
to  regard  it  as  a  continuing  offer  for  any  considerable  term  of  time 
afterwards. 

But  it  is  not  necessary,  perhaps  not  proper,  to  undertake  to  fix  a 
precise  time  as  reasonable  time  ;  it  must  depend  on  many  circumstances. 
It  is  somewhat  analogous  to  the  case  of  notes  payable  on  demand, 
where  the  question  formerly  was,  within  what  time  such  note  must  be 
presented,  and,  in  case  of  dishonor,  notice  be  given,  in  order  to  charge 
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the  indorser.  In  the  earliest  reported  case  on  the  subject  (Field  v. 
Nickerson,  13  Mass.  131),  the  Court  went  no  farther  than  to  decide  that 
eight  months  was  not  a  reasonable  time  for  that  purpose. 

Under  the  circumstances  of  the  present  case,  the  Court  are  of  the 
opinion  that  three  years  and  eight  months  is  not  a  reasonable  time 
within  which,  or  rather  to  the  extent  of  which,  the  offer  in  question  can 
be  considered  as  a  continuing  offer  on  the  part  of  the  city.  In  that 
length  of  time,  the  exigency  under  which  it  was  made  having  passed, 
it  must  be  presumed  to  have  been  forgotten  by  most  of  the  officers  and 
citizens  of  the  community,  and  cannot  be  presumed  to  have  been  before 
the  public  as  an  actuating  motive  to  vigilance  and  exertion  on  this 
subject ;  nor  could  it  justly  and  reasonably  have  been  so  understood  by 
the  plaintiffs.  We  are  therefore  of  opinion  that  the  offer  of  the  city 
had  ceased  before  the  plaintiffs  accepted  and  acted  upon  it  as  such,  and 
that  consequently  no  contract  existed  upon  which  this  action,  founded 
on  an  alleged  express  promise,  can  be  maintained. 

Plaintiffs  nonsuit. 


THE  BOSTON  AND   MAINE    RAILROAD   v.   JOSEPH  H. 
BARTLETT  AND  ANOTHER. 

Supreme   Judicial  Court   op   Massachusetts,  March   Term,  1849. 

[Reported  in  3  Cushing,  224.]         C,^ 

This  was  a  bill  in  equity  for  the  specific  performance  of  a  contract 
in  writing. 

The  plaintiffs  alleged  that  the  defendants,  on  the  1st  of  April,  1844, 
being  the  owners  of  certain  land  situated  in  Boston,  and  particularly 
described  in  the  bill,  "  in  consideration  that  said  corporation  would 
take  into  consideration  the  expediency  of  buying  said  land  for  their  use 
as  a  corporation,  signed  a  certain  writing,  dated  April  1st,  1844," 
whereby  they  agreed  to  convej'  to  the  plaintiffs  "  the  said  lot  of  land 
for  the  sum  of  twenty  thousand  dollars,  if  the  said  corporation  would 
take  the  same  within  thirty  days  from  that  date  ; "  that  afterwards,  and 
-within  the  thirty  days,  the  defendants,  at  the  request  of  the  plaintiffs, 
' '  and  in  consideration  that  the  said  corporation  agreed  to  keep  in 
consideration  the  expediency  of  taking  said  land,"  &c,  extended  the 
said  term  of  thirty  days,  by  a  writing  underneath  the  written  contract 
above  mentioned,  for  thirty  days  from  the  expiration  thereof ;  that,  on 
the  29th  of  May,  1844,  while  the  extended  contract  was  in  full  force 
and  unrescinded,  the  plaintiffs  elected  to  take  the  land  on  the  terms 
specified  in  the  contract,  and  notified  the  defendants  of  their  election, 
and  offered  to  pay  them  the  agreed  price  (producing  the  same  in 
money)  for  a  conveyance  of  the  land,  and  requested  the  defendants  to 
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execute  a  conveyance  thereof,  which  the  plaintiffs  tendered  to  them 
for  that  purpose  ;  and  that  the  defendants  refused  to  execute  such  con- 
veyance, or  to  perform  the  contract,  and  had  ever  since  neglected  and 
refused  to  perform  the  same. 

The  defendants  demurred  generally. 

J.  P.  Healy,  for  the  defendants,  contended  that  there  was  no  allega- 
tion in  the  bill  of  a  consideration  for  the  contract,  as  originally  made, 
or  as  extended ;  and  consequently  that  the  same  was  not  enforceable 
either  at  law  or  in  equit}-.  Howell  v.  George,  1  Madd.  1 ;  2  Story,  Eq. 
§  787  ;  Brownsmith  v.  Gilborne,  2  Str.  738  ;  Colman  v.  Sarel,  3  Brown's 
C.  12  ;  1  Madd.  C.  Pr.  327 ;  1  Fonblanque,  42.  The  counsel  also 
referred  to  1  Harr.  Dig.  603  ;  Burnet  v.  Bisco,  4  Johns.  235  ;  Tucker  v. 
Woods,  12  Johns.  190  ;  Bean  v.  Burbank,  4  Shepl.  458. 

G.  Minot  (with  whom  was  R.  Choate) ,  for  the  plaintiffs,  suggested, 
that  if  the  demurrer  was  sustained,  it  would  not  be  for  the  reason  stated, 
but  on  the  authority  of  Cooke  v.  Oxley,  3  T.  B.  653,  and  Tucker 
v.  Woods,  12  Johns.  190,  which  are  not  now  law.  The  question 
is  one  of  mutuality  rather  than  of  consideration.  The  offer  of  the 
defendants  was  a  continuing  one,  which  might  have  been  withdrawn  at 
any  time ;  but,  when  accepted,  the  effect  was  the  same  as  if  the  offer 
had  only  been  made  the  moment  before.  Such  an  offer  requires  no 
consideration.     When  accepted,  there  is  promise  for  promise. 

The  case  of  Cooke  v.  Oxley  is  overruled  by  Adams  v.  Lindsell,  1  B. 
&  Aid.  681  ;  Mactier  v.  Frith,  6  Wend.  103';  Peru  v.  Turner,  1  Fairf. 
185  ;  Kennedy  c.  Lee,  3  Merivale,  441  ;  Averill  v.  Hedge,  12  Conn. 
424  ;  Can- v.  Duval,  14  Pet.  77  ;  1  Sugden  on  Vendors,  164  ;  M'Culloch 
v.  Eagle  Ins.  Co.,  1  Pick.  278.  It  is  virtually  overruled  by  the  follow- 
ing cases  decided  by  this  Court:  Thayer  v.  Middlesex  Mut.  Fire  Ins. 
Co.,  10  Pick.  326  ;  Foster  v.  Boston,  22  Pick.  33  ;  Bird  v.  Richardson, 
8  Pick.  252.  See  also  the  remarks  in  20  Am.  Jurist,  17,  on  the  case 
of  Cooke  v.  Oxley,  and  the  case  of  Hamilton  v.  Lycoming  Mut.  Ins. 
Co.,  5  Barr,    339,  in  which  it  was  virtually  overruled. 

Healy,  in  reply,  said  that  in  all  the  cases  cited  for  the  plaintiffs 
except  the  last,  there  was  a  consideration. 

Fletcher,  J.  In  support  of  the  demurrer  in  this  case,  the  only 
ground  assumed  and  insisted  on  by  the  defendants  is,  that  the  agree- 
ment on  their  part  was  without  consideration,  and  therefore  not  obliga- 
tory. In  the  view  taken  of  the  case  by  the  Court,  no  importance  is 
attached  to  the  consideration  set  out  in  the  bill;  namely,  "that  the 
plaintiffs  would  take  into  consideration  the  expediency  of  buying  the 
land."  The  argument  for  the  defendants,  that  their  agreement  was  not 
binding  because  without  consideration,  erroneously  assumes  that  the 
writing  executed  by  the  defendants  is  to  be  considered  as  constituting 
a  contract  at  the  time  it  was  made.  The  decision  of  the  court  in 
Maine  in  the  case  of  Bean  v.  Burbank,  4  Shepl.  458,  which  was  referred 
to  for  the  defendants,  seems  to  rest  on  the  ground  assumed  by  them  in 
this  case. 
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In  the  present  case,  though  the  writing  signed  by  the  defendants 
was  but  an  offer,  and  an  offer  which  might  be  revoked,  yet,  while  it 
remained  in  force  and  unrevoked,  it  was  a  continuing  offer  during  the 
time  limited  for  acceptance  ;  and,  during  the  whole  of  that  time,  it  was 
an  offer  every  instant ;  but  as  soon  as  it  was  accepted  it  ceased  to  be 
an  offer  merely,  and  then  ripened  into  a  contract.  The  counsel  for  the 
defendants  is  most  surely  in  the  right,  in  saying  that  the  writing  when 
made  was  without  consideration  ;  and  did  not  therefore  form  a  contract. 
It  was  then  but  an  offer  to  contract ;  and  the  parties  making  the 
offer  most  undoubtedly  might  have  withdrawn  it  at  any  time  before 
acceptance. 

But  when  the  offer  was  accepted,  the  minds  of  the  parties  met,  and 
the  contract  was  complete.  There  was  then  the  meeting  of  the  minds 
of  the  parties,  which  constitutes  and  is  the  definition  of  a  contract. 
The  acceptance  by  the  plaintiffs  constituted  a  sufficient  legal  consider- 
ation for  the  engagement  on  the  part  of  the  defendants.  There  was 
then  nothing  wanting,  in  order  to  perfect  a  valid  contract  on  the  part 
of  the  defendants.  It  was  precisely  as  if  the  parties  had  met  at  the 
time  of  the  acceptance,  and  the  offer  had  then  been  made  and  accepted, 
and  the  bargain  completed  at  once. 

A  different  doctrine,  however,  prevails  in  France  and  Scotland  and 
Holland.  It  is  there  held,  that  whenever  an  offer  is  made,  granting  to 
a  party  a  certain  time  within  which  he  is  to  be  entitled  to  decide  whether 
he  will  accept  it  or  not,  the  party  making  such  offer  is  not  at  liberty  to 
withdraw  it  before  the  lapse  of  the  appointed  time.  There  are  cer- 
tainly verj'  strong  reasons  in  support  of  this  doctrine.  Highly  respect- 
able authors  regard  it  as  inconsistent  with  the  plain  principles  of  equity 
that  a  person  who  has  been  induced  to  rely  on  such  an  engagement, 
should  have  no  remedy  in  case  of  disappointment.  But,  whether 
wisely  and  equitably  or  not,  the  common  law  unyieldingly  insists  upon 
a  consideration,  or  a  paper  with  a  seal  attached. 

The  authorities,  both  English  and  American,  in  support  of  this  view 
of  the  subject,  are  very  numerous  and  decisive ;  but  it  is  not  deemed 
to  be  needful  or  expedient  to  refer  particularly  to  them,  as  they  are 
collected  and  commented  on  in  several  reports  as  well  as  in  the  text 
books.  The  case  of  Cooke  v.  Oxley,  3  Term  Rep.  653,  in  which  a 
different  doctrine  was  held,  has  occasioned  considerable  discussion,  and, 
in  one  or  two  instances,  has  probably  influenced  the  decision.  That 
case  has  been  supposed  to  be  inaccurately  reported,  and  that  in  fact 
there  was  in  that  case  no  acceptance.  But,  however  that  may  be,  if 
the  case  has  not  been  directly  overruled,  it  has  certainly  in  later  cases 
been  entirely  disregarded,  and  cannot  now  be  considered  as  of  any 
authority. 

As  therefore,  in  the  present  case,  the  bill  sets  out  a  proposal  in  writ- 
ing, and  an  acceptance  and  an  offer  to  perform,  on  the  part  of  the 
plaintiffs,  within  the  time  limited,  and  while  the  offer  was  in  full  force, 
all  which  is  admitted  by  the  demurrer,  so  that  a  valid  contract  in  writing 
is  shown  to  exist,  the  demurrer  must  be  overruled. 
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WILLIAM  H.  TAYLOE,  Appellant,  v.  THE  MERCHANTS'  FIRE 
INSURANCE  COMPANY  OF  BALTIMORE. 

Supreme  Court  of  the  United  States,  January  Teem,  1850. 

[Reported  in  18  Curtis,  191,  9  Howard,  390.] 

The  case  is  stated  in  the  opinion  of  the  court. 

Johnson,  Attorney-General,  for  the  appellant. 

Lloyd  and  Nelson,  contra. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for  the  district 
of  Maryland,  which  was  rendered  for  the  defendants. 

The  case  in  the  court  below  was  this.  William  H.  Tayloe,  of  Rich- 
mond County,  Virginia,  applied  to  John  Minor,  the  agent  of  the 
defendants,  residing  at  Fredericksburg,  in  that  State,  for  an  insurance 
upon  his  dwelling-house  to  the  amount  of  $8000  for  one  3-ear  ;  and,  as 
he  was  about  leaving  home  for  the  State  of  Alabama,  desired  the  agent 
to  make  the  application  in  his  behalf. 

The  application  was  made  accordingly,  under  the  date  of  25th  No- 
vember, 1844,  and  an  answer  received  from  the  secretary  of  the  com- 
pany, stating  that  the  risk  would  be  taken  at  seventy  cents  on  the 
hundred  dollars,  the  premium  amounting  to  the  sum  of  fifty-six  dollars. 
The  agent  stated  in  the  application  to  the  company  the  reason  why  it 
had  not  been  signed  by  Taj'loe :  that  he  had  gone  to  the  State  of 
Alabama  on  business,  and  would  not  return  till  Februaiy  following ; 
and  that  he  was  desired  to  communicate  to  him  at  that  place  the  answer 
of  the  company. 

On  receiving  the  answer,  the  agent  mailed  a  letter  directed  to  Tay- 
loe, under  date  of  the  2d  of  December,  advising  him  of  the  terms  of 
the  insurance,  and  adding :  "  Should  you  desire  to  effect  the  insurance, 
send  me  your  check  paj-able  to  my  order  for  $57,  and  the  business  is 
concluded."     The  additional  dollar  was  added  for  the  policy. 

This  letter,  in  consequence  of  a  misdirection,  did  not  reach  Tayloe 
till  the  20th  of  the  month ;  who,  on  the  next  da}-,  mailed  a  letter  in 
answer  to  the  agent,  expressing  his  assent  to  the  terms,  and  enclosing 
his  check  for  the  premium  as  requested.  He  also  desired  that  the 
policy  should  be  deposited  in  the  bank  for  safe-keeping.  This  letter 
of  acceptance  was  received  on  the  31st  at  Fredericksburg  by  the 
agent,  who  mailed  a  letter  in  answer  the  next  da}-,  communicating  to 
Tayloe  his  refusal  to  carry  into  effect  the  insurance,  on  the  ground  that 
his  acceptance  came  too  late,  the  centre  building  of  the  dwelling-house 
in  the  mean  time,  on  the  22d  of  the  month,  having  been  consumed  by 
fire. 

The  company,  on  being  advised  of  the  facts,  confirmed  the  view 
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taken  of  the  case  by  their  agent ;  and  refused  to  issue  the  policy  or 
pay  the  loss. 

A  bill  was  filed  in  the  court  below  by  the  insured  against  the  com- 
pany, setting  forth  substantially  the  above  facts,  and  praying  that  the 
defendants  might  be  decreed  to  pay  the  loss,  or  for  such  other  relief  as 
the  complainant  might  be  entitled  to. 

I.  Several  objections  have  been  taken  to  the  right  of  the  complain- 
ant to  recover,  which  it  will  be  necessary  to  notice  ;  but  the  principal 
one  is  that  the  contract  of  insurance  was  not  complete  at  the  time  the 
loss  happened,  and  therefore  that  the  risk  proposed  to  be  assumed  had 
never  attached. 

Two  positions  have  been  taken  by  the  counsel  for  the  company  for 
the  purpose  of  establishing  this  ground  of  defence. 

1.  The  want  of  notice  to  the  agent  of  the  company  of  the  acceptance 
of  the  terms  of  the  insurance  ;  and, 

2.  The  non-payment  of  the  premium. 

The  first  position  assumes  that,  where  the  company  have  made  an 
offer  through  the  mail  to  insure  upon  certain  terms,  the  agreement  is 
not  consummated  by  the  mere  acceptance  of  the  offer  by  the  party  to 
whom  it  is  addressed ;  that  the  contract  is  still  open  and  incomplete 
until  the  notice  of  acceptance  is  received ;  and  that  the  company  are 
at  liberty  to  withdraw  the  offer  at  any  time  before  the  arrival  of  the 
notice  ;  and  this  even  without  communicating  notice  of  the  withdrawal 
to  the  applicant ;  in  other  words,  that  the  assent  of  the  company,  ex- 
press or  implied,  after  the  acceptance  of  the  terms  proposed  by  the 
insured,  is  essentia]  to  a  consummation  of  the  contract. 

The  effect  of  this  construction  is  to  leave  the  property  of  the  insured 
uncovered  until  his  acceptance  of  the  offer  has  reached  the  company, 
and  has  received  their  assent ;  for  if  the  contract  is  incomplete  until 
notice  of  the  acceptance,  till  then  the  company  may  retract  the  offer, 
as  neither  party  is  bound  until  the  negotiation  has  resulted  in  a  com- 
plete bargain  between  the  parties. 

In  our  apprehension,  this  view  of  the  transaction  is  not  in  accord- 
ance with  the  usages  and  practice  of  these  companies  in  taking  risks ; 
nor  with  the  understanding  of  merchants  and  other  business  men 
dealing  with  them ;  nor  with  the  principles  of  law,  settled  in  analo- 
gous cases,  governing  contracts  entered  into"  by  correspondence  be- 
tween parties  residing  at  a  distance. 

On  the  contrary,  we  are  of  opinion  that  an  offer  under  the  circum- 
stances stated,  prescribing  the  terms  of  insurance,  is  intended  and  is  to 
be  deemed  a  valid  undertaking  on  the  part  of  the  company,  that  they 
will  be  bound,  according  to  the  terms  tendered,  if  an  answer  is  trans- 
mitted in  due  course  of  mail,  accepting  them ;  and  that  it  cannot  be 
withdrawn,  unless  the  withdrawal  reaches  the  party  to  whom  it  is  ad- 
dressed before  his  letter  of  reply  announcing  the  acceptance  has  been 
transmitted. 

This  view  of  the  effect  of  the  correspondence  seems  to  us  to  be  but 
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carrying  out  the  intent  of  the  parties,  as  plainly  manifested  by  their 
acts  and  declarations. 

On  the  acceptance  of  the  terms  proposed,  transmitted  by  due  course 
of  mail  to  the  company,  the  minds  of  both  parties  have  met  on  the 
subject,  in  the  mode  contemplated  at  the  time  of  entering  upon  the 
negotiation,  and  the  contract  becomes  complete.  The  party  to  whom 
the  proposal  is  addressed  has  a  right  to  regard  it  as  intended  as  a  con- 
tinuing offer  until  it  shall  have  reached  him,  and  shall  be  in  due  time 
accepted  or  rejected. 

Such  is  the  plain  import  of  the  offer.  And  besides,  upon  any  other 
view,  the  proposal  amounts  to  nothing,  as  the  acceptance  would  be  but 
the  adoption  of  the  terms  tendered,  to  be  in  turn  proposed  by  the 
applicant  to  the  company  for  their  approval  or  rejection.  For  if  the 
contract  is  still  open  until  the  company  is  advised  of  an  acceptance,  it 
follows  of  course  that  the  acceptance  may  be  repudiated  at  any  time 
before  the  notice  is  received.  Nothing  is  effectually  accomplished  by 
an  act  of  acceptance. 

It  is  apparent,  therefore,  that  such  an  interpretation  of  the  acts  of 
the  parties  would  defeat  the  object  which  both  had  in  view  in  entering 
upon  the  correspondence. 

The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the  assump- 
tion that  the  contract  cannot  be  consummated  without  a  knowledge 
on  the  part  of  the  company  that  the  offer  has  been  accepted.  This  is 
the  point  of  the  objection.  But  a  little  reflection  will  show  that,  in  all 
cases  of  contracts  entered  into  between  parties  at  a  distance  by  cor- 
respondence, it  is  impossible  that  both  should  have  a  knowledge  of  it 
the  moment  it  becomes  complete.  This  can  only  exist  where  both 
parties  are  present. 

The  position  may  be  illustrated  by  the  case  before  us.  If  the  con- 
tract became  complete,  as  we  think  it  did,  on  the  acceptance  of  the 
offer  by  the  applicant  on  the  21st  December,  1844,  the  company  of 
course  could  have  no  knowledge  of  it  until  the  letter  of  acceptance 
reached  the  agent  on  the  31st  of  the  month  ;  and,  on  the  other  hand, 
upon  the  hypothesis  it  was  not  complete  until  notice  of  the  acceptance, 
and  then  became  so,  the  applicant  could  have  no  knowledge  of  it  at 
the  time  it  took  effect.  In  either  aspect,  and  indeed  in  any  aspect  in 
which  the  case  can  be  presented,  one  of  the  parties  must  be  unadvised 
of  the  time  when  the  contract  takes  effect,  as  its  consummation  must 
depend  upon  the  act  of  one  of  them  in  the  absence  of  the  other. 

The  negotiation  being  carried  on  through  the  mail,  the  offer  and 
acceptance  cannot  occur  at  the  same  moment  of  time  ;  nor,  for  the 
same  reason,  can  the  meeting  of  the  minds  of  the  parties  on  the  sub- 
ject be  known  by  each  at  the  moment  of  concurrence  ;  the  accept- 
ance must  succeed  the  offer  after  the  lapse  of  some  interval  of  time  ; 
and  if  the  process  is  to  be  carried  further  in  order  to  complete  the 
bargain,  and  notice  of  the  acceptance  must  be  received,  the  only  effect 
is  to  reverse  the  position  of  the  parties,  changing  the  knowledge  of  the 
completion  from  the  one  party  to  the  other. 
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It  is  obviously  impossible,  therefore,  under  the  circumstances  stated, 
ever  to  perfect  a  contract  by  correspondence,  if  a  knowledge  of  both 
parties  at  the  moment  they  become  bound  is  an  essential  element  in 
making  out  the  obligation.  And  as  it  must  take  effect,  if  effect  is  given 
at  all  to  an  endeavor  to  enter  into  a  contract  by  correspondence,  in  the 
absence  of  the  knowledge  of  one  of  the  parties  at  the  time  of  its  con- 
summation, it  seems  to  us  more  consistent  with  the  acts  and  declara- 
tions of  the  parties,  to  consider  it  complete  on  the  transmission  of  the 
acceptance  of  the  offer  in  the  way  they  themselves  contemplated, 
instead  of  postponing  its  completion  till  notice  of  such  acceptance  has 
been  received  and  assented  to  by  the  company. 

For  why  make  the  offer,  unless  intended  that  an  assent  to  its  terms 
should  bind  them  ?  And  why  require  any  further  assent  on  their  part, 
after  an  unconditional  acceptance  by  the  party  to  whom  it  is  addressed? 

We  have  said  that  this  view  is  in  accordance  with  the  usages  and 
practice  of  these  companies,  as  well  as  with  the  general  principles  of 
law  governing  contracts  entered  into  by  absent  parties. 

In  the  instructions  of  this  company  to  their  agent  at  Fredericksburg, 
he  is  advised  to  transmit  all  applications  for  insurance  to  the  office 
for  consideration ;  and  that  upon  the  receipt  of  an  answer,  if  the 
applicant  accepts  the  terms,  the  contract  is  considered  complete  with- 
out waiting  to  communicate  the  acceptance  to  the  company ;  and  the 
policy  to  be  thereafter  issued  is  to  bear  date  from  the  time  of  the 
acceptance. 

The  company  desire  no  further  communication  on  the  subject,  after 
they  have  settled  upon  the  terms  of  the  risk,  and  sent  them  for  the 
inspection  of  the  applicant,  in  order  to  the  consummation  of  the  bar- 
gain. The  communication  of  the  acceptance,  by  the  agent  afterwards, 
is  to  enable  them  to  make  out  the  policy.  The  contract  is  regarded  as 
complete  on  the  acceptance  of  the  terms. 

This  appears  als,o  to  have  been  the  understanding  of  the  agent ; 
for,  on  communicating  to  the  insured  the  terms  received  from  the 
company,  he  observes  :  "  Should  you  desire  to  effect  the  above  insur- 
ance, send  me  3-our  check  payable  to  my  order  for  fifty-seven  dollars, 
and  the  business  is  concluded ; "  obviously  enough  importing  that  no 
other  step  would  be  necessary  to  give  effect  to  the  insurance  of  the 
property  upon  the  terms  stated. 

The  cases  of  Adams  v.  Lindsell,  1  Barn.  &  Aid.  681,  and  Mactier's 
Admrs.  v.  Frith,  6  Wend.  103,  are  authorities  to  show  that  the  above 
view  is  in  conformity  with  the  general  principles  of  law  governing  the 
formation  of  all  contracts  entered  into,  between  parties  residing  at  a 
distance,  by  means  of  correspondence. 

The  unqualified  acceptance  by  the  one  of  the  terms  proposed  by  the 
other,  transmitted  by  due  course  of  mail,  is  regarded  as  closing  the 
bargain  from  the  time  of  the  transmission  of  the  acceptance. 

This  is  also  the  effect  of  the  case  of  Eliason  v.  Henshaw,  4  Wheat. 
228,  in  this  court,  though  the  point  was  not  necessarily  involved  in  the 
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decision  of  the  case.  The  acceptance  there  had  not  been  according  to 
the  terms  of  the  bargain  proposed,  for  which  reason  the  plaintiff  failed. 

2.  The  next  position  against  the  claim  is  the  non-payment  of  the 
premium. 

One  of  the  conditions  annexed  to  the  policies  of  the  company  is, 
that  no  insurance  will  be  considered  as  made  or  binding  until  the  pre- 
mium be  actually  paid  ;  and  one  of  the  instructions  to  the  agent  was, 
that  no  credit  should  be  given  for  premiums  under  any  circumstances. 

But  the  answer  to  this  objection  is,  that  the  premium  in  judgment 
of  law  was  actually  paid  at  the  time  the  contract  became  complete. 
The  mode  of  payment  had  not  been  prescribed  by  the  company,  whether 
in  specie,  bills  of  a  particular  bank,  or  otherwise  ;  the  agent  therefore 
was  at  liberty  to  exercise  a  discretion  in  the  matter,  and  prescribe  the 
mode  of  payment ;  and  accordingly  we  find  him  directing  in  this  case, 
that  it  may  be  paid  by  a  check  payable  to  his  order  for  the  amount. 
It  is  admitted  that  the  insured  had  funds  in  the  bank  upon  which  it 
was  drawn,  at  all  times  from  the  date  of  the  check  till  it  was  received 
by  the  agent,  sufficient  to  meet  it ;  and  that  it  would  have  been  paid  on 
presentment. 

It  is  not  doubted  that,  if  the  check  for  the  premium  had  been 
received  by  the  agent  from  the  hands  of  the  insured,  it  would  have 
been  sufficient ;  and  in  the  view  we  have  taken  of  the  case,  the  trans- 
mission of  it  by  mail,  according  to  the  directions  given,  amounts  in 
judgment  of  law  to  the  same  thing.  Doubtless  if  the  check  had  been 
lost  or  destroyed  in  the  transmission,  the  insured  would  have  been 
bound  to  make  it  good  ;  but  the  agent  in  this  respect  trusted  to  his 
responsibility,  having  full  confidence  in  his  ability  and  good  faith  in  the 
transaction.1  .  .   . 

Upon  the  whole,  without  pursuing  the  examination  further,  we  are 
of  opinion  that  the  decree  of  the  court  below  should  be  reversed,  and 
that  the  cause  be  remitted,  with  directions  to  the  court  to  take  such 
further  proceedings  therein  as  may  be  necessary  to  carry  into  effect  the 
opinion  of  this  court. 


VASSAR  and   Others   v.  CAMP   and   Others. 
New  York  Court  of  Appeals,  September  Term,  1854. 

[Reported  in  1  Kernan,  441.] 

Action  to  recover  damages  for  the  breach  of  an  alleged  contract  to 
deliver  ten  thousand  bushels  of  barley. 

On  the  trial  of  the  cause  at  the  Dutchess  County  Circuit,  before 

1  The  parts  omitted  relate  to  questions  wholly  foreign  to  the  subject  of  "  Mutual 
Consent."  —  Ed 
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Justice  Barculo,  it  was  proved  that  the  plaintiffs  were  brewers,  doing 
business  at  Poughkeepsie,  and  the  defendants  merchants  and  produce- 
dealers  at  Sackett's  Harbor ;  that  on  the  22d  of  August,  1850,  the 
defendants  addressed  and  forwarded  to  the  plaintiffs  at  Poughkeepsie, 
by  mail,  a  letter  dated  on  that  day  at  Sackett's  Harbor,  in  which  they 
say :  "  We  will  undertake  to  deliver  you  at  Albany,  between  the  1st  and 
20th  October  next,  from  5,000  to  10,000  bushels  of  first  quality  Jeffer- 
son county  barley  of  this  year's  growth,  at  67£  cents  per  bushel,  and 
weighing  not  less  than  48  lbs.  per  bushel.  It  being  understood  that  if 
this  offer  shall  be  accepted,  speedy  notice  of  the  same  be  given  us  ; " 
and  that  on  the  26th  of  the  same  month,  the  plaintiffs  wrote  and  for- 
warded to  the  defendants  by  mail  a  letter,  in  which  they  say  :  ' '  Yours 
of  the  22d  inst.  is  before  us,  and  in  reply  we  accept  of  your  offer  for 
10,000  bushels  Jefferson  county  barley,  and  herewith  enclose  a  con- 
tract for  the  same,  signed  by  us,  with  duplicate ;  the  latter  you  will 
execute  and  return  by  the  next  mail." 

This  letter  contained  a  contract  signed  by  the  plaintiffs,  and  a  dupli- 
cate thereof  to  be  signed  by  the  defendants,  which  duplicate  was  in  the 
words  following:  "Sackett's  Harbor,  August  26,  1850.  For  and  in 
consideration  of  one  dollar  to  us  in  hand  paid  by  M.  Vassar  &  Co.,  the 
receipt  whereof  is  hereby  acknowledged,  we  hereby  agree  to  deliver 
them  in  the  city  of  Albany,  on  or  before  the  20th  of  October  next, 
10,000  bushels  of  first  quality  Jefferson  county  two-rowed  barley,  of 
this  season's  growth,  to  weigh  not  less  than  48  pounds  per  bushel,  at 
sixty-seven  and  a  half  cents  per  bushel  (67^-100),  cash  on  delivery. 
Measuring  divided  as  usual." 

On  the  30th  of  August,  the  defendants  forwarded  to  the  plaintiffs 
by  mail  a  letter  dated  that  day,  in  which  they  say:  "Your  favor  of 
the  26th  instant  reached  us  this  day.  By  reference  to  our  proposal 
you  will  perceive  that  it  was  not  restricted  to  any  one  particular 
kind  of  barley,  except  '  first  quality  Jefferson  county  barley.'  We 
have  therefore  enclosed  the  contracts  you  sent  us,  and  send  you  others 
with  our  signature  and  a  duplicate  for  you  to  sign  and  send  us.  We 
have  extended  the  period  of  delivery  to  the  30th  of  October,  as  there 
will  be  at  least  ten  days'  delay  from  the  date  of  your  letter  before  we 
can  receive  and  act  upon  your  reply.  As  soon  as  received,  we  shall 
send  amongst  the  farmers  and  secure  the  first  lots,  even  at  an  extra 
price,  and,  when  not  threshed  out,  shall  caution  them  against  breaking 
the  barley  as  little  as  possible." 

In  this  letter  the  defendants  re-enclosed  to  the  plaintiffs  the  contract 
and  duplicate  received  from  them,  without  signing  the  latter,  and 
forwarded  to  the  plaintiffs  a  proposed  contract  signed  by  the  defend- 
ants, dated  August  30th,  1850,  in  the  same  language  as  the  duplicate 
above  set  forth,  omitting  the  words  "  two-rowed,"  and  inserting  30th  of 
October  instead  of  the  20th  as  the  time  for  the  delivery,  with  a  dupli- 
cate thereof  to  be  signed  by  the  plaintiffs.  This  last-mentioned  letter, 
with  the  enclosures,  was  received  by  the  plaintiffs  on  the  3d  or  4th  of 
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September ;  and  they  signed  the  duplicate  received  by  them,  enclosed  it 
in  a  letter  which  they  addressed  to  the  defendants  at  Sackett's  Harbor, 
and  on  the  4th  of  September  deposited  this  letter,  so  addressed,  in  the 
post-office  at  Poughkeepsie.  In  this  last-mentioned  letter,  as  appears 
by  a  copy  thereof  retained  by  them,  the  plaintiffs  said  :  "  Yours  of  the 
30th  ultimo,  enclosing  contract  for  10,000  bushels  of  barley,  was 
received  this  morning,  and  herewith  return  the  duplicate  signed  by  us. 
Your  correction  in  regard  to  its  being  purely  of  the  two-rowed  kind 
was  perfectly  right,  although  in  our  letter  of  the  26th  inst.  it  did  not 
occur  to  us  that  your  county  raised  any  other  kind  of  barley  to  any 
very  considerable  extent.  We  have  no  objection  to  receiving  either 
kind,  provided  it  has  been  grown  together  ;  but  if  it  comes  separately 
we  expect  you  will  keep  it  apart,  it  being  quite  difficult  to  malt  it  when 
mixed,  grown  on  different  farms.  We  are  glad  to  notice  your  remark 
respecting  care  in  selecting  good  qualities,  and  especially  the  caution  to 
your  farmers  towards  breaking  the  kernels  in  the  process  of  threshing." 

On  the  14th  of  September  the  defendants  wrote  to  the  plaintiffs, 
referring  to  the  letter  of  the  former  of  the  30th  of  August,  stating  that 
they  had  been  daily  expecting  and  awaiting  a  reply,  but  had  received 
none,  and  that  there  had  been  so  much  delay  that  it  would  be  then 
difficult  to  purchase  in  Jefferson  county  the  proposed  quantities  of  first 
quality  barley,  as  purchasers  had  within  a  few  days  previous  been 
among  the  farmers,  and  engaged  a  large  portion  of  the  crop,  and 
requesting  that  the  proposed  contract  forwarded  to  the  plaintiffs  on 
the  30th  of  August  be  returned.  To  this  the  plaintiffs,  under  date  of 
19th  September,  replied,  stating  what  they  had  done  on  the  4th  of 
September,  as  hereinbefore  stated.  By  subsequent  letters  the  plaintiffs 
insisted  that  there  was  a  valid  contract  which  the  defendants  should 
fulfil,  which  the  latter  denied. 

The  defendants  gave  evidence  tending  to  prove  that  the  letter  of  the 
4th  of  September,  with  the  counterpart  of  the  contract  signed  by  the 
plaintiffs,  was  never  received  by  them,  or  their  agents  or  clerks,  and 
that  they  had  no  knowledge  or  notice  that  the  plaintiffs  had  assented 
to  or  signed  the  same  until  the  receipt  of  their  letter  of  the  19th  of 
September ;  and  that  the  defendants  were  in  a  situation  and  ready  to 
have  performed  the  contract,  and  could  have  done  so  with  profit,  if 
they  had  received  the  counterpart  signed  by  the  plaintiffs,  or  had  notice 
that  they  assented  to  the  contract  at  any  time  prior  to  about  the  middle 
of  September. 

The  plaintiffs  gave  evidence  tending  to  prove  that  the  letter  of  the 
4th  of  September  was  received  by  mail  at  the  post-office  at  Sackett's 
Harbor,  and  placed  by  the  postmaster  in  the  letter-box  of  the  defendants 
in  that  office. 

The  jury,  in  response  to  written  interrogatories  submitted  to  them 
by  the  court,  found  "  that  the  letter  of  the  plaintiffs  of  the  4th  of  Sep- 
tember, containing  the  counterpart,  and  addressed  and  deposited  as 
hereinbefore   stated,   was  transmitted  by   mail  to   the   post-office   at 
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Saekett's  Harbor,  and  was  there  deposited  by  the  postmaster  in  the 
letter-box  or  drawer  of  the  defendants  in  said  office,  on  or  about  the  7th 
day  of  September  aforesaid  ;  and  that  there  was  no  sufficient  evidence 
that  the  defendants  ever  received  such  letter ; "  and  also  assessed  the 
amount  of  damages  in  the  event  that  the  plaintiffs  were  entitled  to 
recover.  Thereupon  the  said  justice  ruled  and  decided  that  the  con- 
tract was  obligatory  upon  the  defendants,  and  ordered  judgment  for 
the  plaintiffs  for  the  amount  of  the  damages  assessed ;  and  the  counsel 
for  the  defendants  excepted.  This  judgment  was  affirmed  by  the 
Supreme  Court  at  general  term,  in  the  second  district.  The  defend- 
ants appealed  to  this  Court. 

There  were  other  questions  litigated  and  decided,  distinct  from  the 
question  whether  or  not  there  was  a  valid  contract ;  but  they  were 
peculiar  to  the  facts  of  this  case,  and  not  of  general  interest. 

/.  A.  Spencer  for  the  appellants. 

C.  Swan,  for  the  respondents. 

Selden,  J.  The  first  and  most  important  question  presented  in  this 
case  is  :  Did  the  contract  for  the  delivery  of  10,000  bushels  of  barley  at 
the  city  of  Albany  ever  become  obligatory  upon  the  defendants ;  and 
if  so,  at  what  time  ? 

It  is  insisted,  on  the  part  of  the  plaintiffs,  that  a  contract  was  con- 
summated by  the  correspondence  between  the  parties,  irrespective  of 
either  of  the  formal  agreements  signed  by  them  respectively  ;  that  the 
proposition  made  by  the  defendants,  under  date  of  the  22d  of  August, 
was  distinctly  and  unequivocally  accepted  by  the  plaintiffs  in  their  letter 
of  the  26th  ;  and  that  the  contract  thus  perfected,  having  been  subse- 
quently embodied  in  the  agreement  dated  August  30th,  takes  effect 
from  the  26th,  when  the  offer  was  accepted.  There  are,  however,  two 
conclusive  objections  to  this  position.  First.  It  is  evident  from  the 
correspondence  that  there  was  no  concurrence  of  the  parties  as  to 
the  precise  terms  of  the  contract,  until  the  mutual  execution  of  the 
written  agreement,  dated  August  30th.  The  letters  on  one  side  men- 
tioned only  "  first  quality  Jefferson  county  barley,''  while  those  on  the 
other  spoke  of  ' '  two-rowed "  barley.  That  this  discrepancy  in  the 
views  of  the  parties  continued  up  to  and  after  the  26th,  is  proved  by 
the  enclosures  in  the  plaintiffs'  letter  of  that  day.  The  general  accept- 
ance of  the  defendants'  offer,  in  the  commencement  of  that  letter,  is 
qualified  by  the  terms  of  the  written  contract  enclosed,  showing  how 
the  plaintiffs  understood  the  offer.  The  plaintiffs  cannot  be  held  to 
have  assented  by  that  letter  to  any  contract,  except  that  which  was 
embodied  in  the  written  agreement  enclosed,  to  which  the  letter  itself 
referred.  The  two  must  clearly  be  construed  together.  But  again,  if 
the  parties  had  entirety  agreed  upon  the  terms  of  the  contract  in  their 
previous  correspondence,  the  change  in  the  written  agreement  of  the 
30th  of  August,  in  regard  to  the  time  for  the  delivery  of  the  barley, 
made  that  a  new  contract  to  take  effect  from  the  time  of  its  adoption, 
and  superseded  the  previous  arrangement. 
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The  real  question  then  is  as  to  the  validity  of  the  agreement  dated 
August  30th,  and  as  to  the  time  when  it  took  effect,  if  at  all.  This 
agreement  was  signed  by  the  defendants,  and  transmitted  by  them  on 
the  day  of  its  date  by  mail  to  the  plaintiffs,  with  a  counterpart  to  be 
signed  by  the  latter  and  returned.  The  plaintiffs  received  the  docu- 
ments on  the  4th  of  September,  signed  and  enclosed  the  counterpart, 
and  deposited  it  in  the  mail  the  same  day,  addressed  to  the  defendants 
at  Sackett's  Harbor,  where  they  resided.  Was  any  thing  more  necessary 
to  complete  the  agreement?  did  the  contract  become  obligatory  upon 
the  deposit  of  the  counterpart  in  the  mail,  duly  executed  by  the  plain- 
tiffs, or  was  its  receipt  by  the  defendants,  or  notice  to  them  of  it? 
execution,  essential  to  its  validity  ? 

This  precise  question  has  been  so  fully  considered  in  several  modern 
cases,  that  it  would  be  a  work  of  entire  supererogation  to  discuss  it 
here.  It  arose  in  England  in  the  case  of  Adams  v.  Lindsell,  1  Barn. 
&  Aid.  081.  In  that  case  an  offer  to  sell  wool  was  made  through  the 
mail.  The  offer  was  received  by  the  plaintiffs  on  the  5th  of  Septem- 
ber, who  wrote  and  mailed  their  answer,  accepting  the  offer,  the  same 
evening ;  but  this  answer  was  not  received  until  the  9th  of  September 
by  the  defendants,  who  in  the  meantime,  supposing  their  offer  had 
not  been  accepted,  had  sold  the  wool  to  other  parties.  The  action  was 
for  the  non-delivery  of  the  wool ;  and  if  the  contract  was  regarded  as 
consummated  on  the  5th  of  September,  when  the  answer  accepting  the 
offer  was  mailed,  the  defendants  were  liable  ;  but  if  not  until  its  receipt 
on  the  9th,  then  no  liability  attached.  The  Court  held  unanimously 
that  the  contract  became  obligatory  on  the  5th,  when  the  answer  of 
the  plaintiffs  was  deposited  in  the  mail.  In  the  case  of  Mactier  v. 
Frith,  6  Wend.  103,  the  same  question  arose  in  this  State,  and  was 
very  elaborately  discussed  by  our  late  Court  of  Errors.  The  Court  in 
that  case,  by  an  almost  unanimous  vote,  affirmed  the  doctrine  of  Adams 
v.  Lindsell,  in  opposition  to  that  of  M'Culloch  v.  The  Eagle  Ins. 
Co.,  1  Pick.  278,  in  which  the  Supreme  Court  of  Massachusetts  had 
adopted  a  different  rule.  The  decision  in  Mactier  >\  Frith  has  since 
been  followed  in  our  State  in  the  case  of  Brisban  v.  Boyd,  4  Paige,  17  ; 
in  the  State  of  Connecticut,  in  the  case  of  Averill  v.  Hedge,  12  Conn. 
424  ;  in  Pennsylvania,  in  the  case  of  Hamilton  v.  Lycoming  Ins.  Co., 
5  Barr,  339  ;  and  in  Georgia,  in  Levy  v.  Coke,  4  Georgia  R.  1. 

The  question  has  also  again  arisen  in  England,  and  been  passed  upon 
by  the  House  of  Lords  there,  in  the  case  of  Dunlop  v.  Higgins,  12 
Jurist,  295.  In  that  case,  the  case  of  Adams  o.  Lindsell  is  referred  to, 
and  confirmed  in  the  most  decided  and  unequivocal  terms.  The 
doctrine  of  this  case  therefore,  and  that  of  Mactier  v.  Frith,  6  "Wend. 
103,  must  be  considered  as  too  firmly  settled,  both  in  this  country  and 
in  England,  to  be  shaken  or  doubted.  It  is  moreover  maintained,  in 
the  cases  referred  to,  by  the  most  satisfactory  and  conclusive  reasoning. 

But  it  is  insisted  by  the  defendants'  counsel,  that  this  case  is  taken 
out  of  the  rule  by  the  concluding  clause  in  the  defendants'  letter  of 
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the  30th  August,  which  is  in  these  words,  viz. :  "  We  have  extended 
the  period  of  delivery  to  the  30th  of  October,  as  there  will  he  at 
least  ten  daj's'  delay  from  the  date  of  j^our  letter  before  we  can  receive 
and  act  upon  your  reply.  As  soon  as  received,  we  shall  send  amongst 
the  farmers  and  secure  the  first  lots,  even  at  an  extra  price,  and 
where  not  threshed  out,  shall  caution  them  against  breaking  the  barley 
as  little  as  possible."  The  idea  advanced  is,  that  this  clause,  taken  in 
connection  with  that  in  the  defendants'  letter  of  the  22d  August,  in 
which  they  say,  "  It  being  understood  that  if  this  offer  be  accepted, 
speedy  notice  of  the  same  be  given  us,"  is  equivalent  to  an  express 
condition  that  the  defendants  would  be  bound  from  the  time  when 
they  should  receive  notice  of  the  plaintiffs'  acceptance,  and  not  before. 
But  this  position  gives,  I  think,  a  force  and  an  interpretation  to  those 
clauses  which  was  never  intended,  and  which  they  will  hardly  bear. 
The  clause  in  the  letter  of  the  22d  August  cannot  with  propriety  be 
supposed  to  refer  to  any  other  than  a  notice  by  mail,  through  which 
the  whole  negotiation  was  no  doubt  expected  to  be  and  was  in  fact 
conducted.  When  a  notice  is  to  be  given  by  mail,  in  most  cases,  if  not 
in  all,  it  is  sufficient  for  the  party  giving  notice  to  deposit  in  the  mail. 
He  can  do  nothing  more  to  insure  its  safe  delivery,  and  is  not  responsi- 
ble for  its  miscarriage.  In  regard  to  the  clause  in  the  letter  of  the 
30th  August,  it  appears  to  me  plain  that  it  was  not  intended  and 
cannot  be  construed  as  fixing  the  time  when  the  contract  should 
become  obligatory,  but  as  expressive  merely  of  the  promptness  with 
which  the  defendants  designed  to  act.,  upon  receiving  notice  that  their 
offer  was  accepted.  Something  less  equivocal  than  this  should  be 
required  to  change  a  fixed  and  settled  rule  of  law. 

My  conclusion  therefore  is,  that  the  contract  was  perfected,  and 
became  obligatory  upon  all  the  parties,  on  the  4th  of  September,  when 
the  counterpart  was  deposited  in  the  mail,  and  not  before.  It  being  a 
contract  purely  prospective,  having  no  relation  to  any  thing  past,  the 
antedating  has  no  effect  whatever  upon  the  time  of  its  inception. 

Denio,  J.  [After  discussing  the  other  questions.]  I  come  there- 
fore to  the  inquiry,  whether  there  was  in  fact  any  contract  really  con- 
cluded between  the  parties  for  the  sale  or  for  the  procuring  and  delivery 
of  barley  by  the  defendants  to  the  plaintiffs.  There  cannot  be  any  dis- 
pute about  the  facts.  The  correspondence  prior  to  the  30th  August 
is  only  material  for  the  purpose  of  determining  who  the  contracting 
parties  were,  and  as  explanatory  to  what  afterwards  took  place ;  for 
the  defendants,  by  their  letter  of  that  date,  inserted  in  the  proposed 
contract  a  substantial  alteration  of  the  terms  which  the  plaintiffs  had 
proposed,  which  prevented  it  from  amounting  to  an  acceptance  of  the 
contract  which  the  plaintiffs  had  offered  to  enter  into.  That  letter 
was  therefore  a  fresh  proposal,  and  amounted  to  nothing  unless  it 
should  be  assented  to  by  the  plaintiffs.  On  the  day  the  plaintiffs  re- 
ceived it  by  mail  at  Poughkeepsie,  they  subscribed  the  brief  contract 
enclosed  in  it,  which  they  re-enclosed  in  a  letter  addressed  to  the  de- 
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fendants  at  Sackett's  Harbor.  That  letter  with  its  enclosure  arrived 
at  its  destination  by  due  course  of  the  mail,  and  was  placed  by  the 
postmaster  in  the  defendants'  drawer  at  the  post-office.  It  was  after- 
wards lost,  without  actually  reaching  the  hands  of  the  defendants.  I 
do  not  see  the  slightest  reason  to  doubt  the  entire  integrity  of  the 
defendants.  They  had  no  motive  for  suppressing  the  letter  if  they  had 
received  it,  but  a  strong  one  for  acknowledging  and  acting  upon  it. 
The  loss  of  the  letter  was  a  misfortune  by  means  of  which  some  two 
thousand  dollars  were  lost ;  and  the  question  is  upon  which  of  these 
parties  the  law  casts  the  burden  of  that  loss.  This  depends  upon  the 
question  whether  a  binding  and  operative  executory  contract  resulted 
from  the  facts  which  have  been  mentioned ;  for  if  such  a  contract  was 
effected,  the  plaintiffs  were  entitled  to  the  benefit  of  it,  though  the 
breach  on  the  part  of  the  defendants  was  not  wilful  or  designed,  but 
was  the  result  of  accident  and  misfortune.  Where  two  parties,  both 
being  present  together,  enter  into  negotiations  looking  to  the  making 
of  a  contract,  the  minds  of  both  must  ordinarily  meet  at  the  same  time 
upon  the  same  identical  terms,  or  no  contract  is  made.  Where  the 
parties  reside  at  a  distance  from  each  other,  and  the  negotiation  is  con- 
ducted by  written  correspondence,  though  there  must  be  the  assent  of 
both  parties  to  the  same  provisions,  it  is  of  course  impracticable  that 
such  assent  should  be  manifested  simultaneously.  One  must  state 
what  he  is  willing  to  agree  to,  and  the  other  must,  when  the  proposition 
has  reached  him,  assent  to  the  same  terms,  and  in  some  manner  mani- 
fest that  assent.  Prior  to  the  case  which  I  am  about  to  mention, 
the  authorities  were  supposed  to  leave  it  doubtful  whether  a  contract 
was  created  by  the  assent  of  the  party  to  whom  the  proposal  was  made, 
until  the  evidence  of  such  assent  had  actually  come  to  the  knowledge 
of  the  party  who  had  made  the  proposal.  That  doubt  was  put  at  rest 
by  the  decision  of  the  Court  for  the  Correction  of  Errors,  in  Mactier  v. 
Frith,  6  Wend.  106.  Two  persons  were  joint-owners  of  a  cargo  of 
brandy  which  had  been  shipped  on  their  account  in  France  for  the  port 
of  New  York.  Frith,  one  of  the  parties,  resided  at  St.  Domingo  ;  and 
Mactier,  the  other  joint-owner,  resided  in  New  York.  Frith,  while  the 
cargo  was  supposed  to  be  at  sea,  wrote  to  Mactier,  proposing  that  the 
latter  should  take  the  adventure  solely  on  his  own  account.  AVhile  that 
offer  remained  open,  and  after  the  brandy  had  arrived  in  New  York, 
Mactier  wrote  to  Frith  that  he  had  decided  to  take  the  adventure  on 
his  own  account,  and  had  credited  him,  Frith,  with  the  invoice.  The 
letter  was  forwarded ;  but  before  it  could  reach  Frith,  Mactier  died, 
and  a  controversy  arose  between  Frith  and  the  representatives  of  Mac- 
tier  as  to  the  ownership  of  Frith's  original  share  of  the  cargo.  The 
determination  of  this  controversy  depended  upon  the  question  whether 
a  contract  of  sale  had  been  consummated  before  Mactier  died.  The 
court  held,  reversing  a  decree  of  the  Chancellor,  that  such  a  contract  had 
been  concluded.  The  principle  established  was,  that  it  was  only  neces- 
sary that  there  should  be  a  concurrence  of  the  minds  of  the  parties  iTpon 


CHAP.  I.]  VASSAE   V.   CAMP.  117 

a  distinct  proposition,  manifested  by  an  overt  act ;  that  the  sending  of 
a  letter  announcing  a  consent  to  the  proposal  was  a  sufficient  manifesta- 
tion, and  consummated  the  contract  from  the  time  it  was  sent.  The 
court  therefore  held  that  the  property  in  the  brandies  passed  in  Mactier's 
lifetime. 

It  would  answer  no  useful  purpose  to  review  the  antecedent  authori- 
ties which  were  examined  and  considered  in  that  case.  Being  a  judg- 
ment of  the  court  of  last  resort,  it  is  high  evidence  of  the  law,  and 
necessarily  decides  the  question  now  before  us,  unless  there  is  a  mate- 
rial distinction  in  principle  between  the  two  cases.  The  contract  in  the 
case  of  Frith  v.  Mactier  was  an  executed  one ;  but  the  alleged  agree- 
ment here  was  executory.  I  do  not  perceive  that  this  constitutes  a 
distinction  favorable  to  the  defendants.  If  such  facts  would  constitute 
a  contract  which  would  pass  the  title  to  property,  there  is  no  good 
reason  for  holding  that  it  would  not  be  sufficient  to  bring  into  existence 
an  executory  undertaking,  binding  the  parties  by  way  of  agreement. 

The  defendants'  counsel,  however,  maintains  that  by  a  fair  construc- 
tion of  the  proposition  made  by  the  defendants  in  their  letter  of  the 
30th  of  August,  it  was  made  a  condition  that  the  contract  should  not 
become  operative  until  the  plaintiffs'  assent  had  actually  come  to  the 
knowledge  of  the  defendants.  Notwithstanding  the  rule  of  law  which 
I  have  considered  as  settled  by  the  judgment  of  the  Court  of  Errors,  I 
do  not  doubt  but  that  a  party  proposing  to  contract  may  make  it  a  con- 
dition that  no  bargain  shall  arise  or  be  consummated  until  the  a  norma- 
tive answer  of  the  party  shall  be  actually  received  by  the  party  proposing. 
The  question  then  is,  whether  such  a  condition  is  found  in  this  letter. 
It  is  not  so  stated  in  terms.  By  the  next  preceding  letter  of  the  plain- 
tiffs they  had  proposed  the  20th  of  October  as  the  time  for  the  delivery 
of  the  barley.  The  defendants  changed  the  time  by  extending  it  ten 
days,  till  the  30th  of  October.  For  this  change  they  give  the  following 
reason  :  "  We  have  extended  the  period  of  delivery  to  the  30th  of  Octo- 
ber, as  there  will  be  at  least  ten  days'  delay  from  the  date  of  your  letter 
before  we  can  receive  and  act  upon  your  reply.''  There  is  nothing  in 
this,  as  it  seems  to  me,  indicative  of  an  intention  to  shift  the  conse- 
quences of  a  miscarriage  of  a  letter  from  the  plaintiffs  to  the  defendants. 
It  is  apparent  that  no  idea  of  the  loss  or  miscarriage  of  the  plaintiffs' 
expected  letter  was  in  the  minds  of  the  defendants.  They  counted  on 
the  fidelity  of  the  mails  and  of  the  officers  of  the  post-office  ;  and  as  a 
delay  in  completing  the  contract  had  arisen  from  the  modification  of 
the  terms,  they  proposed  a  later  period  for  the  delivery  of  the  barley, 
corresponding  with  that  delay.  To  create  a  distinction  which  should 
be  sufficient  to  take  a  case  out  of  the  rule  of  law  to  which  I  have  referred, 
the  condition  should  be  explicitly  stated,  so  that  the  party  to  whom  the 
proposal  is  made  may,  should  he  think  proper,  despatch  a  messenger, 
or  take  some  other  method  of  performing  the  condition  by  bringing  the 
acceptance  home  to  the  knowledge  of  the  other  party.  But  the  letter 
proceeds:   "  As  soon  as  received  [that  is,  the  answer],  we  shall  send 
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among  the  farmers  and  secure  the  first  lots,"  &c.  This  remark  conveyed 
no  intimation  to  the  plaintiffs  that  a  condition  was  intended  to  be  an- 
nexed, which  would  change  the  ordinary  rule  of  law.  It  seems  to  have 
been  made  in  order  to  show  the  plaintiffs  the  kind  of  diligence  and 
energy  with  which  they  intended  to  execute  the  contract.  They  had 
placed  the  time  of  delivery  so  remote  as  to  afford  them  time  to  purchase 
and  forward  the  barley  after  the  receipt  of  the  acceptance,  taking  into 
account  the  ordinary  delays  of  the  mail.  That  the  mail  was  contem- 
plated as  the  medium  of  transmission  is  perfectly  plain  from  all  the 
letters,  and  especially  from  the  subsequent  ones  written  by  the  defen- 
dants, in  which  thej'  suggest  that  the  miscarriage  has  been  occasioned 
by  an  error  in  that  department.  Such  delays  the  defendants  took  into 
consideration  and  provided  for,  but  they  made  no  suggestion  as  to  what 
was  to  be  the  consequence  of  the  miscarriage  of  a  letter,  simply  because 
no  such  circumstance  had  crossed  their  minds.  Upon  the  whole  case, 
I  am  of  opinion  that  the  contract  became  operative  when  the  plaintiffs 
signed  the  duplicate  contract  and  placed  it  in  the  post-office  addressed 
to  the  defendants,  and  that  the  accident  by  which  the  letter  failed  to  come 
to  the  actual  knowledge  of  the  defendants  was  the  misfortune  of  the 
defendants  and  not  of  the  plaintiffs.  I  am  consequently  in  favor  of 
affirming  the  judgment  of  the  Supreme  Court. 

Judgment  accordingly.1 


ABEAM   FITCH  AND   PROSSER   JONES,  Appellants,  v. 
ADRASTDS    SNEDAKER,  Respondent. 

New  York  Court  of  Appeals,  June  Term,  1868. 

[Reported  in  38  New  York  Reports,  248.] 

Woodruff,  J.2  On  the  14th  of  October,  1N59,  the  defendant  caused 
a  notice  to  be  published,  offering  a  reward  of  $200  .  .  .  "to  any  person 
or  persons  who  will  give  such  information  as  shall  lead  to  the  appre- 
hension and  conviction  of  the  person  or  persons  guilty  of  the  murder 
of"  a  certain  unknown  female. 

On  the  fifteenth  day  of  October,  before  the  plaintiffs  had  seen  or 
heard  of  the  offer  of  this  reward,  one  Fee  was  arrested  and  put  in  jail ; 
and  though  not  in  terms  so  stated,  the  case  warrants  the  inference  that, 
by  means  of  the  evidence  given  by  the  plaintiffs  on  his  trial  and  their 
efforts  to  procure  testimony,  Fee  was  convicted. 

This  action  is  brought  to  recover  the  reward  so  offered.  On  the  trial 
the  plaintiffs  proved  the  publication  of  the  notice,  and  then  proposed  to 

1  See  Duncan  v.  Topham,  8  C.  B.  225,  accord.  —  Ed. 

2  Clerke,  J.,  delivered  a  short  concurring  opinion.  —  Ed. 
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prove  that  they  gave  information  before  the  notice  was  known  to  them, 
which  led  to  the  arrest  of  Fee.  This  evidence  was  excluded.  The 
plaintiffs  then  offered  to  prove  that,  with  a  view  to  this  reward,  they 
spent  time  and  money,  made  disclosures  to  the  district  attorney,  to 
the  grand  jury,  and  to  the  court  on  the  trial  after  Fee  was  in  jail,  and 
that  without  their  effort,  evidence,  and  exertion,  no  indictment  or  con- 
viction could  have  been  had.     This  evidence  was  excluded. 

The  Court  thereupon  directed  a  nonsuit. 

It  is  entirely  clear  that,  in  order  to  entitle  any  person  to  the  reward 
offered  in  this  case,  he  must  give  such  information  as  shall  lead  to  both 
apprehension  and  conviction.  That  is,  both  must  happen,  and  happen 
as  a  consequence  of  the  information  given.  No  person  could  claim  the 
reward  whose  information  caused  the  apprehension,  until  conviction 
followed  :  both  are  conditions  precedent.  No  one  could  therefore  claim 
the  reward,  who  gave  no  information  whatever  until  after  the  apprehen- 
sion, although  the  information  he  afterward  gave  was  the  evidence  upon 
which  conviction  was  had,  and  however  clear  that,  had  the  information 
been  concealed  or  suppressed,  there  could  have  been  no  conviction. 
This  is  according  to  the  plain  terms  of  the  offer  of  the  reward,  and  is 
held  in  Jones  v.  The  Phoenix  Bank,  8  N.  Y.  228  ;  Thatcher  v.  England, 
3  Com.  Bench,  254. 

In  the  last  case  it  was  distinctly  held  that,  under  an  offer  of  reward, 
paj'able  "  on  recovery  of  property  stolen  and  conviction  of  the  offender," 
a  person  who  was  active  in  arresting  the  thief  and  finding  and  restoring 
part  of  the  stolen  property,  giving  information  to  the  magistrates,  tra- 
cing to  London  other  of  the  property,  and  producing  pawnbrokers  with 
whom  the  prisoner  had  pledged  it,  and  who  incurred  much  trouble  and 
expense  in  bringing  together  witnesses  for  the  prosecution,  was  not 
entitled  to  the  reward,  as  it  appeared  that  another  person  gave  the  first 
information  as  to  the  party  committing  the  robbery. 

In  the  present  case,  the  plaintiff,  after  the  advertisement  of  the 
defendant's  offer  of  a  reward  came  to  his  knowledge,  did  nothing 
towards  procuring  the  arrest,  nor  which  led  thereto,  for  at  that  time 
Fee  had  already  been  arrested. 

The  cases  above  referred  to  therefore  establish  that,  if  no  informa- 
tion came  from  the  plaintiffs  which  led  to  the  arrest  of  Fee,  the  plain- 
tiffs are  not  entitled  to  recover,  however  much  the  information  they 
subsequently  gave,  and  the  efforts  they  made  to  procure  evidence,  may 
have  contributed  to  or  even  have  caused  his  conviction  ;  and  therefore 
evidence  that  it  was  their  efforts  and  information  which  led  to  his  con- 
viction was  wholly  immaterial,  if  they  did  not  prove  that  they  had  given 
information  which  led  to  his  apprehension,  and  was  properly  rejected. 

The  question  in  this  case  is  simple.  A  murderer  having  been 
arrested  and  imprisoned  in  consequence  of  information  given  by  plain- 
tiff before  he  is  aware  that  a  reward  is  offered  for  such  apprehension,  is 
he  entitled  to  claim  the  reward  in  case  conviction  follows  ? 

The  ruling  on  the  trial,  excluding  all  evidence  of  information  given 
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by  the  plaintiffs  before  they  heard  of  this  reward,  necessarily  answers 
this  question  in  the  negative. 

The  case  of  Williams  v.  Carwardine  (4  Barn.  &  Ad.  621,  and  same 
case  at  the  assizes,  5  Carr.  &  Payne,  566)  holds  that  a  person  who 
gives  information  according  to  the  terms  of  an  offered  reward  is  entitled 
to  the  money,  although  it  distinctly  appears  that  the  informer  had  sup- 
pressed the  information  for  five  months,  and  was  led  to  inform,  not  by 
the  promised  reward,  but  by  other  motives.  The  Court  said  the  plain- 
tiff had  proved  performance  of  the  condition  upon  which  the  money 
was  payable,  and  that  established  her  title  ;  that  the  Court  would  not 
look  into  her  motives.  It  does  not  appear  by  the  reports  of  this  case 
whether  or  not  the  plaintiff  had  ever  seen  the  notice  or  handbill  posted 
by  the  defendant,  offering  the  reward  ;  it  does  not  therefore  reach  the 
precise  point  involved  in  the  present  appeal. 

I  perceive,  however,  no  reason  for  applying  to  an  offer  of  reward  foi 
the  apprehension  of  a  criminal  any  other  rules  than  are  applicable  to 
any  other  offer  by  one,  accepted  or  acted  upon  by  another,  and  so  relied 
upon  as  constituting  a  contract. 

The  form  of  action  in  all  such  cases  is  assumpsit.  The  defendant  is 
proceeded  against  as  upon  his  contract  to  pay,  and  the  first  question  is, 
Was  there  a  contract  between  the  parties  ? 

To  the  existence  of  a  contract  there  must  be  mutual  assent,  or,  in 
another  form,  offer  and  consent  to  the  offer.  The  motive  inducing  con- 
sent may  be  immaterial,  but  the  consent  is  vital.  Without  that  there 
is  no  contract.  How  then  can  there  be  consent  or  assent  to  that  of 
which  the  party  has  never  heard  ?  On  the  fifteenth  daj'  of  October, 
1859,  the  murderer,  Fee,  had,  in  consequence  of  information  given  by 
the  plaintiffs,  been  apprehended  and  lodged  in  jail.  But  the  plaintiffs 
did  not,  in  giving  that  information,  manifest  any  assent  to  the  defend- 
ant's offer,  nor  act  in  any  sense  in  reliance  thereon  ;  they  did  not  know 
of  its  existence.  The  information  was  voluntary,  and  in  every  sense 
(material  to  this  case)  gratuitous.  The  offer  could  only  operate  upon 
the  plaintiffs  after  they  heard  of  it.  It  was  prospective  to  those  who 
will  in  the  future  give  information,  &c. 

An  offer  cannot  become  a  contract  unless  acted  upon  or  assented  to. 

Such  is  the  elementary  rule  in  defining  what  is  essential  to  a  contract. 
Chitty  on  Con.,  5th  Am.  ed.,  Perkins's  notes,  p.  10,  9  and  2,  and  cases 
cited.  Nothing  was  here  done  to  procure  or  lead  to  Fee's  apprehen- 
sion in  view  of  this  reward.  Indeed,  if  we  were  at  liberty  to  look  at 
the  evidence  on  the  first  trial,  it  would  appear  that  Fee  was  arrested 
before  the  defendant  offered  the  reward. 

I  think  the  evidence  was  properly  excluded  and  the  nonsuit  nec- 
essarily followed. 

The  judgment  should  be  affirmed. 

Judgment  affirmed.1 

i  See  Neville  v.  Kelly,  12  C.  B.  jr.  s.  740.  — Ed. 
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COUNTESS    OF   DUNMORE   AND    HUSBAND,    Advocators. 
ELIZABETH  ALEXANDER,    Respondent. 

Coukt  op  Session  in  Scotland,  December  15,  1830. 

[Repwted  in  9  Shaw  and  Dunlop,  190.J 

The  Countess  of  Dunmore,  being  about  to  change  a  servant,  and 
having  heard,  that  Elizabeth  Alexander  was  to  leave  the  service  of 
Lady  Agnew  of  Lochnaw,  wrote  to  her  ladyship,  mentioning  the  cir- 
cumstance;  stating  that  the  wages  she  gave  were  12/.  12s.  per  annum, 
and  requesting  to  be  informed  as  to  Alexander's  character.  Lady 
Agnew,  in  answer,  stated  that  she  could  recommend  Alexander,  who 
would  gratefully  accept  the  proposed  wages ;  and  her  ladyship  added 
as  follows  :  "  If  Lady  Dunmore  decides  upon  taking  Betty  Alexander, 
perhaps  she  will  have  the  goodness  to  mention  whether  she  expects 
her  at  the  new  or  the  old  term."  On  the  5th  of  November,  the  Coun- 
tess wrote  to  Lady  Agnew,  requesting  that  she  would  "  have  the  good- 
ness to  engage  Betty  Alexander  for  her  at  the  121.  12s.  a  year,  but  she 
wishes  to  have  her  at  the  new  term,  or  as  soon  after  as  possible,  because 
her  present  one  must  go  at  that  time."  The  letter  went  through  the 
post-office  to  Lochnaw ;  but  as  Lady  Agnew  had  gone  to  Glasserton 
House,  it  was  sent  to  her  there.  Upon  receiving  it,  Lady  Agnew  desired 
her  housekeeper,  Mrs.  Moore  (who  had  accompanied  her),  to  notify  the 
Countess's  answer  to  Alexander,  which  was  done  by  Moore  making  an 
addition  on  the  letter  itself  and  putting  it  into  the  post-office,  addressed 
to  Betty  Alexander  at  Lochnaw.  In  the  meanwhile,  on  the  6th  of 
November  (the  day  after  writing  the  above  letter),  the  Countess 
addressed  another  letter  to  Lady  Agnew,  intimating  that  she  no  longer 
needed  Alexander.  This  second  letter,  which  was  also  addressed  to 
Lochnaw,  was  sent  to  Lady  Agnew  at  Glasserton  House,  and  was  received 
immediately  after  the  other  had  been  despatched  to  the  post-office  ;  but 
Lady  Agnew  sent  the  second  one  by  express  to  the  post-office,  and 
both  the  letters  arrived  at  Lochnaw  together,  and  were  delivered  at 
the  same  moment  to  Alexander.  Lady  Dunmore  having  declined  to 
receive  her,  or  pay  her  wages,  Alexander  raised  an  action  against  her 
in  June,  1827,  before  the  Sheriff  of  Stirlingshire,  for  wages  and  board- 
wages  for  six  months,  from  Martinmas,  1826,  to  Whit-Sunday,  1827,  at 
which  time  she  had  got  a  new  situation. 

In  support  of  this  demand,  she  maintained  that  there  had  been  a  com- 
pleted contract,  and  that  Lady  Dunmore  was  not  entitled  to  resile. 
On  the  other  hand,  her  Ladyship  contended,  that  as  the  two  letters  had 
been  received  by  Alexander  at  one  and  the  same  time,  she  was  made 
aware  that  her  services  would  not  be  required,  and  therefore  she  could 
not  allege  a  concluded  contract. 
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The  Sheriff  Substitute,  after  finding  the  above  facts,  pronounced  an 
interlocutor  in  these  terms  ;  "  Finds  that  Lady  Agnew*  s  card,  formerly 
referred  to,  cannot  from  its  terms  be  interpreted  or  considered  other- 
wise than  as  an  offer,  on  the  part  of  the  pursuer,  to  engage  as  a  ser- 
vant with  the  noble  defender  on  the  terms  proposed  in  a  communica- 
tion, to  which  this  card  is  obviously  an  answer;  —  finds  it  doubtful 
whether  the  noble  defender's  reply  to  Lady  Agnew,  contained  in  the 
card  libelled  on,  uncommunicated  in  any  way  to  the  pursuer,  can  be 
held  to  be  a  legal  acceptance  of  the  offer ;  —  but  finds  it  very  clear, 
abstractedly  from  the  specialties  of  the  present  case,  that  the  said 
card,  communicated,  in  the  manner  it  has  been  done,  to  the  pursuer  by 
Lady  Agnew  through  Mrs.  Moore,  must  be  held  to  be  a  legal  accept- 
ance of  the  offer,  an  actual  engagement  of  the  pursuer,  and  a  comple- 
tion of  the  contract,  from  which  neither  party  was  entitled  to  resile ;  — 
therefore  finds  that  the  issue  of  this  case  depends  on  the  solution  of 
the  question,  whether  a  party  who  accepts  of  an  offer  is  entitled  at  the 
same  moment  unico  contextu,  or  with  the  same  breath,  to  retract  his 
acceptance.  And  the  Sheriff  Substitute  being  of  opinion  that  the 
instant  an  offer  is  accepted  of  the  contract  is  completed,  it  is  not  in 
the  power  of  either  party  to  retract  or  resile  ;  —  that  from  the  moment 
of  acceptance,  as  expressed  by  Mr.  Bell  in  treating  of  the  contract  of 
sale,  there  is  between  the  parties  in  idem  placitum  concursus  et  con- 
vention which  constitutes  the  contract ;  —  finds  that,  as  in  the  present 
instance  the  contract  was  completed  by  the  transmission  of  the  card 
libelled  on  to  the  pursuer,  the  engagement  between  the  parties  was 
rendered  indissoluble  without  the  consent  of  both,  and  that  it  was  con- 
sequently beyond  the  power  of  the  noble  defender  at  any  time,  how- 
ever short  the  interval,  to  retract  the  acceptance,  or  resile  from  the 
engagement ;  —  on  these  grounds  repels  the  defences,  and  decerns 
against  the  noble  defenders  in  terms  of  the  conclusion  of  the  libel." 

The  Sheriff  Depute  having  adhered,  the  Countess  advocated ;  and 
the  Lord  Ordinary,  having  ordered  cases,  "  advocated  the  cause, 
approved  of  the  findings  in  point  of  fact  in  the  Sheriff's  interlocutor; 
but  altered  the  judgment  of  the  Sheriff,  sustained  the  defences,  assoil- 
zied the  advocators,"  and  found  no  expenses  due.1 

Alexander  reclaimed. 

1  The  Sheriff,  in  his  interlocutor  of  15  February,  1828,  has  stated  the  facts  cor- 
rectly, but  his  judgment  seems  inconsistent  with  the  facts  he  has  found.  He  puts  his 
opinion  on  the  ground  that  the  contract  was  only  completed  by  the  communication 
to  the  pursuer  of  Mrs.  Moore's  letters ;  yet  he  conceives  there  was  some  interval 
betwixt  her  knowledge  of  the  consent  and  of  the  recall  which  rendered  the  latter 
ineffectual.  But  as  the  letters  were  delivered  to  the  pursuer  by  the  same  person  and 
at  the  same  moment,  while  it  is  impossible  to  know  which  was  first  read,  they  must 
be  held  as  one  communication,  and  the  notification  of  recall  being  simultaneous  with 
that  of  the  consent  must  do  it  away  altogether. 

The  pursuer  in  this  court  has  not  attempted  to  support  the  Sheriff's  view.  But 
assuming  that  the  Lady  Agnew's  letter  of  the  2d  of  November  contained  an  offer  on 
the  part  of  the  pursuer,  and  that  Lady  Dunmore's  letter  of  the  5th  was  an  acceptance 
of  that  offer,  she  contends  that  the  contract  was  completed,  so  as  to  bar  resiling, 
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Lord  Balgray.  The  admission  that  the  two  letters  were  simul- 
taneously received  puts  an  end  to  the  case.  Had  the  one  arrived  in 
the  morning,  and  the  other  in  the  evening  of  the  same  day,  it  would 
have  been  different.     Lady  Duumore  conveys  a  request  to  Lady  Agnew 

either  by  the  writing  or  putting  that  letter  into  the  post-office,  or  at  least  by  its  being 
received  by  Lady  Agnew. 

The  Lord  Ordinary  thinks  it  doubtful  if  the  letter  of  the  2d  can  be  held  as  an 
offer  made  on  the  pursuer's  part,  or  any  thing  but  an  answer  to  Lady  Dunmore's  in- 
quiries. But  at  any  rate  it  seems  clear,  from  the  terms  of  her  letter  of  the  5th,  that 
Lady  Dunmore  did  not  understand  it  as  such,  and  that  she  did  not  mean  her  letter  as 
an  acceptance  communicated  to  Lady  Agnew,  as  acting  for  the  pursuer.  The  letter 
plainly  gives  a  commission  to  Lady  Agnew  to  act  as  the  writer's  mandatory  in  en- 
gaging the  pursuer,  conceiving  that  the  contract  was  still  to  be  made.  Now,  having 
given  such  a  commission,  it  was  in  the  power  of  Lady  Dunmore  to  give  contrary  in- 
structions to  her  mandatory ;  and  if  these  were  received  in  such  time  that  the  manda- 
tory was  able  to  recall  any  step  that  she  had  taken  before  the  contract  was  completed, 
no  obligation  could  be  incurred. 

Even  if  the  letter  of  the  5th  could  be  viewed  as  an  acceptance,  it  seems  impossible 
to  hold  that  it  was  sent  to  Lady  Agnew  as  mandatory  of  the  pursuer,  so  that  the 
receipt  of  it  by  her  completed  the  bargain.  The  writer  plainly  constitutes  Lady 
Agnew  as  her  mandatory  in  what  was  to  be  done,  although  it  may  be  possible  to  hold 
that,  by  "  engaging  the  pursuer,"  she  meant  that  she  should  communicate  to  her  the 
acceptance  contained  in  her  letter;  and  this  communication  was  therefore  necessary 
to  perfect  the  location. 

But  the  pursuer,  on  the  authority  of  a  passage  in  Mr.  Bell's  work,  maintains  that  it 
is  not  necessary,  in  order  to  complete  a  consensual  contract,  that  the  acceptance  should 
be  communicated  to  the  offerer,  because  the  offerer  having  previously  consented,  the 
mere  consent  of  the  person  to  whom  the  offer  is  made  constitutes  the  consensus  in 
idem  placitum,  which  is  all  that  is  requisite  to  perfect  his  engagement.  But  if  the. 
learned  author's  meaning  is  to  be  taken  in  the  extensive  sense  here  contended  for,  so 
as  to  bar  the  acceptor  from  resiling,  it  does  not  seem  to  be  supported  by  sufficient 
authority.  From  the  reason  assigned,  the  mere  existence  of  a  consent  in  the  ac- 
ceptor's mind  would  have  the  effect  to  bind  him,  —  a  thing  which  might  admit  of 
being  proved  by  a  reference  to  oath.  The  pursuer  indeed  disclaims  going  this  length, 
and  contents  herself  with  maintaining  that  any  clear  expression  of  the  consent  will 
be  sufficient. 

But  surely  the  expression  of  consent  made  to  a  third  person  altogether  unconnected 
with  the  offerer  will  not  do,  nor  will  the  writing  of  a  letter  of  acceptance  be  sufficient, 
if  this  letter  is  never  sent.  The  Lord  Ordinary  conceives  that  if,  after  writing  such 
a  letter,  the  author  should  add  a  postscript,  stating,  that  on  further  consideration,  or 
in  consequence  of  new  intelligence,  he  did  not  choose  to  accept  the  offer,  and  if,  from 
the  letter's  referring  to  other  matters,  he  still  thought  it  necessary  to  send  it,  the  ac- 
ceptance would  be  effectually  recalled.  But  if  this  be  the  case,  the  same  effect  must 
follow  when  a  second  letter  retracting  the  offer  is  transmitted  by  the  same  post,  so 
as  to  be  received  at  the  same  time,  or  where  a  communication  to  this  effect  is  made 
by  express  or  otherwise  to  the  offerer  before  the  acceptance  reaches  him.  In  short, 
each  party  may  resile,  so  long  as  his  offer  or  acceptance  has  not  been  communicated 
to  the  other  party. 

The  pursuer  may  have  suffered  from  the  disappointment  of  her  expectations ;  but 
the  same  hardship  would  have  been  felt,  had  Lady  Dunmore  written  no  letter  but 
the  last,  in  which  case,  however,  the  pursuer  could  have  had  no  claim.  The  different 
ranks  of  the  parties,  and  the  great  importance  of  the  sum  claimed  to  the  one  in  com- 
parison with  the  other,  leads  naturally  to  the  giving  all  possible  weight  to  the  pur- 
suer's argument.  But  any  plea  of  favor  of  this  kind  is  in  a  great  measure  done  away 
by  the  very  discreditable  account  which  she  has  given  as  to  her  receipt  of  the  letters, 
particularly  in  her  deposition  when  examined  as  a  haver  iu  the  Iuferior  Court. 
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to  engage  Alexander,  which  request  she  recalls  by  a  subsequent  letter, 
that  arrives  in  time  to  be  forwarded  to  Alexander  as  soon  as  the  first. 
This,  therefore,  is  just  the  same  as  if  a  man  had  put  an  order  into  the 
post-office,  desiring  his  agent  to  buy  stock  for  him.  He  afterwards 
changes  his  mind,  but  cannot  recover  his  letter  from  the  post-office. 
He  therefore  writes  a  second  letter  countermanding  the  first.  They 
both  arrive  together,  and  the  result  is,  that  no  purchase  can  be  made 
to  bind  the  principal. 

Loud  C'raigie.  I  take  a  different  view.  Lady  Agnew,  acting  for 
the  servant,  writes  to  Lady  Dunmore,  stating  Alexander's  readiness  to 
accept  the  proposed  wages,  recommending  her  on  account  of  her  char 
acter,  and  concluding  thus:  "If  Lady  Dunmore  decides  on  taking 
Betty  Alexander,  perhaps  she  will  have  the  goodness  to  mention 
whether  she  expects  her  at  the  new  or  old  term."  Now,  what  is  the 
answer  of  the  Countess  ?  A  request  to  Lady  Agnew  to  engage  the 
servant  at  the  wages  mentioned,  accompanied  with  a  notice  that  "  she 
wishes  to  have  her  at  the  new  term,"  &c.  Lady  Agnew  was  thus  the 
mandatory  for  both  parties,  the  mistress  and  the  servant ;  she  was  on 
the  same  footing  as  a  person  in  the  well-known  situation  of  broker  for 
both  buyer  and  seller.  Every  letter  between  the  principals,  relative  to 
an  offer  or  an  acceptance  respectively,  was,  as  soon  as  it  reached  Lady 
Agnew,  the  same  as  delivered  for  behoof  of  the  party  on  whose  account 
it  was  written.  I  hold,  therefore,  that  when  Lady  Dunmore's  letter 
reached  Lady  Agnew,  the  contract  of  hiring  Alexander  was  complete, — 
the  offer  on  the  part  of  Alexander  being  met  by  an  intimated  accept- 
ance on  the  part  of  the  Countess.  No  subsequent  letter  from  the 
Countess  to  Lady  Agnew  could  annul  what  had  passed  by  the  mere 
circumstance  of  its  being  delivered,  at  the  same  time  with  the  first,  into 
the  hands  of  Alexander.  I  do  not  think  the  servant  could  have  retracted 
after  the  first  letter  reached  Lady  Agnew  ;  and  if  she  was  bound,  it 
seems  clear  that  the  Countess  could  not  be  free. 

Lord  Gillies.  I  am  decidedly  of  the  opinion  first  expressed. 
Lady  Agnew  received  a  letter  desiring  her  to  engage  a  servant  for 
Lady  Dunmore.  She  proceeds  to  take  steps  towards  this  by  putting 
a  letter  into  the  post-office  for  the  purpose  of  making  the  engagement. 
But  before  this  letter  reaches  its  destination,  her  authority  to  hire  the 
servant  is  recalled  ;  and,  by  the  help  of  an  express,  she  forwards  the 
recall,  so  that  it  is  eventually  delivered  through  the  same  post  with  the 
former  letter,  and  both  reach  the  servant  at  once.  They  thus  neutral- 
ize each  other,  precisely  as  in  the  case  put  by  Lord  Balgray,  of  an 
order  and  a  countermand  being  sent  through  one  post  to  an  agent.  I 
am  therefore  for  adhering. 

Lord  President.  I  concur  with  the  majority.  There  was  no 
completed  contract  here,  and  Lady  Dunmore  was  at  liberty  to  resile 
as  she  did. 
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ALEXANDER  THOMSON  and   Others    (Keir's   Trustees), 
Pursuers.     JAMES    JAMES,   Defender. 

Court  of  Session  in  Scotland,  July  12,  1855. 

[Reported  in  18  Dunlop,  1.] 

The  pursuers,  Mr.  Thomson  and  others,  were  trustees  appointed  by 
the  late  Mr.  Keir  of  Renniston.  The  lands  of  Renniston  having  been 
advertised  for  sale,  the  defender,  Mr.  James,  on  21st  November,  1853, 
made  an  offer  for  the  purchase  of  the  estate  by  a  letter  addressed  to 
Mr.  Thomson  as  follows  :  "  Provided  that  a  good  and  marketable  title 
is  given,  I  offer  you  6400Z.  (six  thousand  four  hundred  pounds)  for  the 
lands  of  Renniston ;  the  purchase-money  to  be  paid  at  such  a  time  as 
may  be  hereafter  mutually  agreed  upon." 

On  24th  November,  1853,  Mr.  Thomson  replied  to  Mr.  James, 
recommending  that  he  should  increase  his  offer  by  501.  ;  and  therefore 
stating  that,  before  writing  the  parties  interested  in  the  sale,  he  should 
be  glad  to  hear  from  Mr.  James  with  the  least  possible  delay,  with  an 
increase  in  his  offer,  and  the  terms  of  paj'ment  and  interest  he  proposed. 

In  reply,  Mr.  James  wrote  as  follows  on  26th  November,  1853  :  — 

Dear  Sir,  —  I  am  in  receipt  of  your  letter  of  the  24th  instant  regarding  Ren- 
niston. The  price  which  I  have  offered,  viz. ,  QiOOl. ,  is  in  my  opinion  above  the 
value  of  the  property,  and  I  cannot  therefore  increase  it  by  the  501.  as  you  propose ; 
at  the  same  time,  I  agree  to  be  at  half  the  expense  of  conveyance  and  stamps, 
and  to  the  other  conditions  which  you  stipulate,  except  that  I  must  insist  upon 
a  search,  which  I  learn  can  now  be  had  at  much  less  expense  than  formerly.  As 
regards  the  term  of  payment,  I  would  propose  Whit-  Sunday  next,  and  that  my 
entry  to  the  rents  should  be  accordingly:  this  would  save  all  questions  as  to 
rate  of  interest.  Upon  hearing  from  you  that  these  terms  are  to  be  acceded  to, 
the  form  necessary  in  such  transactions  will  be  gone  through.     I  am,  &c. 

Mr.  Thomson's  reply  was  as  follows  :  — 

Edinburgh,  28th  Nov.  1853.  Dear  Sir, — I  am  in  receipt  of  yours  of  26th, 
which  I  shall  communicate  to  the  parties,  and  give  you  their  decision  with  the 
least  possible  delay.  If,  for  the  sake  of  501.,  you  don't  get  the  place,  or  run  the 
risk  of  a  competition,  all  I  can  say  is,  you  must  not  blame  me.     I  remain,  &c. 

And  on  1st  December,  1853,  Mr.  Thomson  again  wrote  to  Mr.  James 
as  follows :  — 

Dear  Sir,  —  Annexed  I  beg  to  send  copy  of  your  offer  for  the  lands  of 
Renniston,  dated  26th  November,  and  I  hereby  accept  the  same,  the  price  being 
six  thousand  four  hundred  pounds,  payable  at  Whit-Sunday,  eighteen  hundred 
and  fifty-four,  and  under  the  other  stipulations  referred  to  by  you,  as  contained 
in  my  letter  to  you  of  24th  November,  with  this  only  alteration,  that  if  you  shall 
still  wish  for  a  search,  it  shall  be  furnished,  though  I  humbly  think,  in  the  cir- 
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eumstances,  you  ought  not  to  put  the  sellers  to  that  expense.  Tou  had  better 
instruct  your  agent  to  examine  the  titles  now,  so  as  to  prevent  any  delay  after- 
wards.    Your  entry  to  the  lands  is  to  be  at  Whit-Sunday  next.     I  am,  &c. 

This  acceptance  of  Mr.  James's  offer  was  posted  at  Edinburgh  on  1st 
December.  But  of  same  date  and  on  the  morning  of  the  same  day, 
the  defendant  posted  a  letter  at  Jedburgh,  addressed  to  Mr.  Thomson, 
withdrawing  his  offer  for  the  purchase  of  Renniston.  Both  letters  were 
delivered  on  the  2d  December,  1853. 

In  these  circumstances,  the  pursuers,  holding  that  the  defender  had 
not  the  power  to  withdraw  his  offer,  raised  the  present  action  of  imple- 
ment against  him.  They  founded  upon  the  correspondence,  and  par- 
ticularly the  letters  of  26th  November  and  1st  December,  1853,  as 
constituting  a  valid  contract  of  sale  binding  upon  both  parties. 

The  defender  pleaded  :  That  the  offer  having  been  withdrawn  by  him 
before  it  was  accepted,  and  before  any  acceptance  was  intimated  or 
delivered  to  him,  any  acceptance  thereafter  written  out  could  not  con- 
stitute a  contract  by  or  with  him  or  binding  upon  him. 

It  was  thought  expedient  to  ascertain  precisely  the  hours  at  which 
the  letters  of  1st  December  had  been  posted,  and  would  reach  their 
destination.  A  joint  minute  was  accordingly  lodged  by  the  parties, 
stating,  in  regard  to  the  letter  from  Mr.  Thomson  to  the  defender, 
dated  1st  December,  1853  :  1.  That  it  must  have  been  posted  at  the 
Castle  Street  receiving-office  between  half-past  two  and  half-past  four 
p.m.  on  the  1st  December,  1853;  2.  That  it  would  be  brought  to  the 
head  office  in  Edinburgh  at  5  p.m.  on  the  same  day ;  3.  That  the  hours 
of  despatch  from  the  General  Post  Office,  Edinburgh,  to  Kelso,  on  the 
1st  December,  1853,  were  7.15  a.m.,  and  4.45  p.m.  ;  4.  That  the  letter 
referred  to  would  be  despatched  from  the  General  Post  Office,  Edin- 
burgh, at  7.15  on  the  morning  of  the  2d  December,  1853.  In  regard 
to  the  letter  from  Mr.  James  to  Mr.  Thomson,  dated  1st  December, 
1853  :  1.  That  it  must  have  been  posted  at  Jedburgh  before  three 
p.m.,  and  despatched  via  Kelso  at  that  hour;  2.  That  it  must  have 
arrived  at  the  General  Post  Office,  Edinburgh,  the  same  night  at  8.19  ; 
3.  That  it  would  not  be  sent  out  for  delivery  till  seven  o'clock  in  the 
morning  of  2d  December. 

In  these  circumstances  the  Lord  Ordinary  pronounced  the  following 
interlocutor:  "The  Lord  Ordinary,  having  heard  the  counsel  for  the 
parties  on  the  closed  record,  and  on  the  motion  by  the  pursuers  for 
decree  in  their  favor  without  farther  inquiry,  refuses  the  said  motion, 
and  appoints  the  case  to  be  enrolled  in  the  motion-roll,  in  order  that 
the  mode  of  settling  the  disputed  facts  may  be  settled." 1 

1  The  Lord  Ordinary  is  of  opinion  that  the  letters  libelled  on,  —  viz.,  the  letter  of 
the  defender  to  Mr.  Thomson  of  26th  November,  1853,  and  the  letter  by  the  latter  to 
the  former,  of  1st  December  thereafter,  —  were  sufficient  to  constitute  a  binding  con- 
tract of  sale  between  the  parties,  provided  the  offer  contained  in  the  former  of  these 
letters  was  not  recalled  before  it  was  accepted  of  by  the  latter.  The  defender,  in 
making  his  offer,  did  not  limit  its  binding  effect  to  any  specific  period ;  and  there 
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The  pursuers  reclaimed,  and  pleaded :  That  the  offer  was  in  general 
terms,  and  did  not  stipulate  that  the  offerer  should  not  be  barred  from 
retracting  until  the  acceptance  should  actually  reach  him.  It  was 
immaterial,  therefore,  to  inquire  into  details.  It  was  sufficient  that 
the  defender's  letter  of  retractation  did  not  reach  Mr.  Thomson  before 
the  acceptance  was  posted.  Nor  could  any  unnecessary  delay  on  the 
part  of  the  pursuer  in  accepting  the  offer  be  pleaded  against  him. 
Therefore  the  question  arose  purely,  whether,  notwithstanding  the 
letter  of  retractation,  the  defender's  offer  was  binding  on  him. 

In  posting  the  letter  of  acceptance  within  a  reasonable  time,  the 
pursuer  had  done  all  that  was  required  of  him.  Farther,  by  posting 
the  letter  he  had  put  it  out  of  his  power  to  regain  possession  of  it. 

was  no  such  delay  in  the  acceptance  of  that  offer  as  rendered  it  inoperative  at  the 
time  when  it  was  accepted,  if  it  had  not  been  previously  retracted. 

On  the  other  hand,  the  defender,  as  he  did  not  state  that  he  would  remain  bound 
by  his  offer  for  any  definite  period,  was  entitled,  as  the  Lord  Ordinary  thinks,  to 
retract  that  offer  at  any  time  before  it  was  accepted  of.  And  he  maintains  that, 
availing  himself  of  that  privilege,  he  retracted  that  offer  on  the  1st  of  December  by 
his  letter  to  Mr.  Thomson  of  that  date.  Thus  the  question  arises,  whether  the  retrac 
tation  of  the  offer  by  the  one  party,  or  the  acceptance  of  it  by  the  other,  was  the 
earlier  in  point  of  time. 

The  difficulty  in  determining  this  question  appears  to  the  Lord  Ordinary  to  arise 
from  the  uncertainty  as  to  which  of  the  letters  was  first  put  into  the  post-office.  If,  at 
the  time  when  Mr.  Thomson's  letter  of  acceptance  was  put  into  the  post-office  in 
Edinburgh,  the  defender's  letter  of  retractation  had  not  been  placed  in  the  post-office 
at  Jedburgh,  the  bargain  would  appear  to  have  been  completed ;  because  it  appears 
to  be  settled,  that  when  a  written  acceptance  of  such  an  offer  is  put  into  the  post- 
office  (in  a  case  where  the  parties  made  the  post-office  the  medium  of  conveying 
their  communications),  the  contract  of  sale  is  thereby  completed ;  and  that  the  receipt 
of  the  acceptance  by  the  offerer  is  not  necessary  in  such  a  case ;  vide  the  case  of  Hig- 
gins,  2d  July,  1847,  D.  ix.  1407,  affirmed  on  appeal,  24th  February,  1848,  Bell,  vi.  195 ; 
and  it  appears  to  the  Lord  Ordinary  that  on  the  same  principle,  when  a  written  re- 
tractation of  such  an  offer  is  put  into  the  post-office  before  the  offer  is  accepted,  the 
offer  is  thenceforth  recalled,  and  is  no  longer  binding,  and  that  the  receipt  of  the 
retractation  by  the  other  party  is  not  necessary  for  producing  that  effect. 

At  the  debate,  the  parties,  although  they  did  not  dispute  that  both  the  retractation 
and  the  acceptance  were  posted  on  the  same  day,  —  viz.,  the  1st  of  December,  —  were 
not  agreed  as  to  which  of  them  was  first  posted ;  and  in  the  hope  of  having  this  mat- 
ter settled  without  judicial  inquiry,  the  Lord  Ordinary  directed  the  parties  to  state 
in  a  minute  what  they  were  agreed  upon  as  to  the  precise  times  of  posting  the  letters. 
They  accordingly  lodged  the  joint  minute  No.  30  of  process,  and  the  statement  in  it 
is  so  far  precise  as  to  establish  that  the  letter  of  retractation  was  put  into  the  post- 
office  at  Jedburgh  before  three  o'clock  p.  M.,  and  the  letter  of  acceptance  was  not  put 
into  the  post-office  in  Edinburgh  before  half-past  two  o'clock  p.  m.,  on  the  1st  of  De- 
cember ;  but  although  both  the  letters  were  thus  confessedly  posted  between  half- 
past  two  and  three  o'clock  of  the  same  day,  it  is  still  left  uncertain  which  of  the  two 
was  first  posted ;  and  although  the  question  of  time  is  thus  limited  to  a  matter  of 
minutes,  yet  the  Lord  Ordinary  thinks  that,  on  principle,  the  difference  must  be  made 
the  subject  of  inquiry,  as  if  the  dispute  had  related  to  hours  or  days.  The  pursuers, 
however,  insist  that  they  are  entitled  to  decree  in  their  favor  without  farther  inquiry, 
on  the  admitted  facts  of  the  case,  in  respect  that  as  they  maintain  the  letter  of  retracta- 
tion could  have  no  effect  until  it  was  delivered ;  and  they  crave  judgment  on  this 
point.  It  follows  from  what  the  Lord  Ordinary  has  already  stated,  that  he  must 
refuse  that  motion. 
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The  post-office  then  became  not  his  messenger,  but  the  messenger  or 
servant  of  the  person  to  whom  the  letter  was  addressed.  The  pursuer 
had  lost  all  control  over  it,  and  could  not  have  regained  possession  of 
it  even  if  he  had  so  desired.  So  far,  therefore,  as  the  pursuer  was 
concerned,  the  letter  of  acceptance  was  delivered  to  the  offerer  by  the 
act  of  posting. 

But  it  was  said  that  here  there  was  no  concursus  voluntatum,  and 
that  such  concursus  was,  according  to  the  civilians,  essential  to  the 
validity  of  every  contract.  But  if  by  that  was  meant  a  concourse  of 
wills,  the  existence  of  which  was  known  to  both  parties  at  the  same 
moment,  in  such  a  case  as  the  present  that  was  an  impossibility.  The 
principles  laid  down  by  civilians  as  necessary  to  the  formation  of  a 
binding  contract  had  no  reference  to  the  modes  of  communication  by 
post,  which  did  not  then  exist.  That  mode  of  transacting  business 
being  now  universal,  its  conditions  must  be  held  to  be  imported  into  all 
such  contracts  taking  place  between  parties  living  at  a  distance  from 
each  other.  The  fact  of  this  being  a  purchase  of  heritage  made  no 
difference  in  the  present  case. 

This  is  not  a  metaphysical  question,  but  a  question  of  Scotch  law, 
to  be  decided,  not  according  as  Bartolus  and  Brunneman  would  have 
solved  it,  but  according  to  principles  of  equity  and  justice,  although 
civil  law  considerations  might  aid  in  the  solution  of  it.  The  opinions 
of  those  writers,  Bartolus,  Bruuneman,  Baldus,  &c,  who  may  properly 
be  called  commentators,  are  not  of  great  authority.  Thej  differ  from 
the  opinions  expressed  by  Accursius,  the  author  of  the  Gloss.  These 
writers  are  not  of  high  repute.1  As  one  follows  the  other,  their  opin- 
ions do  not  rise  higher  than  their  source,  and,  as  mere  dicta,  are  there- 
fore of  little  weight.  These  observations,  however,  do  not  apply  to 
the  later  jurists,  amongst  whom  may  be  classed  Pothier,  Toullier,  and 
Heineccius. 

Questions  like  the  present  were  treated  by  the  commentators  not  so 
much  as  questions  of  law  as  metaphysical  questions  —  the  speculations 
of  learned  men,  but  not  intended  for  legislation  nor  for  the  guidance 
of  law  courts.  The}'  were  not  used  as  the  foundation  of  practical  law. 
But  it  was  otherwise  when  Pothier  wrote,  for  the  jurists  of  that  day 
refer  to  the  actual  decisions  of  the  courts.  No  doubt  they  drew  from 
the  old  commentators  as  sources  of  their  opinion,  but  they  wrote  upon 
law  as  a  practical  science,  and  difficulties  had  appeared  of  applying 
that  definition  consensus  duorum  pluriumvce  voluntatum  in  idem  placitum 
in  the  way  in  which  the  older  commentators  had  gone.  Pothier2  is 
obliged  to  confess  that  there  is  not  only  contrary  authority  in  the  com- 
mentators, but,  in  order  to  get  rid  of  the  difficulty,  he  superinduces  the 
view  he  takes  of  the  contract  of  sale,  which  is  inconsistent  with  the 
general  opinion  to  which  he  has  come  in  the  first  part  of  his  text,  put- 

1  Butler's  Horce  Juridicce,  p.  98 ;  Dictionnaire  TJniverselle,  voce  Baldus. 
*  Pothier,  Traite"  du  Contrat  de  Vente,  1,  2,  3,  32. 
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ting  two  cases,  in  the  one  of  which  the  acceptor  has  to  be  indemnified, 
as  if  there  had  been  an  obligation  resting  on  the  offerer,  and  in  the 
second  of  which  he  is  to  have  implement  of  the  offer. 

Thus  the  question  must  be  disposed  of  on  principles  of  equity  and 
justice.  The  best  way  to  solve  it  would  be  to  sacrifice  the  words  of 
the  definition,  and  make  a  rule  applicable  to  the  transaction,  and  thus 
do  justice  to  both  parties,  unless  the  principles  of  equity  and  justice 
must  yield  to  the  definition  which  the  jurists  have  given,  and  all  defini- 
tions are  dangerous  when  attempted  to  be  reduced  to  practice.  Pothier 
had  begun  to  express  this  difficulty,  and  Toullier1  agrees  with  it. 
Warnkoenig 2  follows  Toullier.  But  these  are  not  authorities  on  which 
the  court  ought  to  rely,  unless  no  better  can  be  got ;  for  they  are  not 
safe,  not  merely  because  their  opinions  rest  on  an  insecure  foundation, 
merely  adopting  the  general  definition,  but  because  there  may  be  founded 
on  them  matter  of  great  error,  even  according  to  their  own  stating  of 
the  question.  Thus  they  put  the  three  cases  of  voluntary  revocation 
by  the  offerer,  death,  and  insanity,  all  on  the  same  principle.  They  deal 
with  them  as  destroying  or  excluding  completion  of  the  contract  alto- 
gether. Now  the  case  of  death  is  not  so  treated  in  modern  law.8  But 
there  is  a  wide  distinction  in  fact  and  nature  between  these  three  things. 
It  may  be,  that  on  death  or  insanity  there  is  something  which  destroys 
previous  consent ;  but  it  cannot  be  said  that  the  result  stands  on  the 
same  principle  as  where  a  party  exercises  his  own  will  and  withdraws 
his  consent.  In  the  one  case  it  is  voluntary.  In  the  case  of  death  or 
insanity  it  is  beyond  his  power.  The  destruction  by  death  or  insanity 
of  a  previous  consent  is  not  brought  about  by  the  will  of  the  party.  It 
is  not  a  revocation  of  consent  as  civilians  treat  it.  Consent  may  be 
destroyed,  but  it  is  not  a  revocation,  and  stands  on  a  different  principle. 
To  satisfy  this  definition,  it  would  be  sufficient,  without  any  sign  or 
letter,  or  any  thing  to  signify  to  the  acceptor  that  he  had  changed  his 
purpose,  for  the  offerer  to  show  that  there  was  no  consensus  between  his 
mind  and  that  of  the  acceptor,  and  that  he  had  changed  his  mind.  That 
is  not  the  doctrine  of  modern  law. 

We  get  no  satisfaction  out  of  the  older  authorities,  but  we  do  find 
guides  in  the  more  modern  authorities.  Sugden  (Lord  St.  Leonards)  ,* 
who  is  an  authority  not  to  be  repudiated,  says  that  an  acceptance  by 
an  owner  of  an  offer  by  a  letter  will  bind  him  from  the  time  he  posts 
his  letter,  although  it  is  not  received  by  the  purchaser  till  the  following 
day ;  and  would  be  binding  if  the  vendor  died  on  the  same  day  on 
which  he  posted  his  letter.6     See  also  Dart's  Compendium.6 

American  authorities  take  up  the  question,  not  on  metaphysical  prin- 

l  Toullier,  vol.  vi.  iii.  3,  39.  2  Warnkoenig,  p.  59. 

8  Potter  v.  Sanders,  6  Hare's  Chancery  Cases,  p.  1. 

4  Sugden  on  Vendors  and  Purchasers  (1851),  p.  82,  §  12. 

5  Potter,  as  above. 

6  Dart's  Compendium  of  the  Law  of  Sale,  p.  118;  Story  on  Contracts,  376,  377, 
§384. 
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ciple,  but  on  the  principles  of  justice,  as  applicable  to  a  different  state 
of  society  from  what  it  was  when  the  commentators  wrote.1 

The  English  case  of  Adams  '*  is  a  case  of  general  doctrine,  and  is  so 
referred  to  in  most  of  the  subsequent  cases.  It  was  not  determined  on 
a  specialty.  It  is  referred  to  by  the  Chancellor  in  the  Scotch  case  of 
Higgins 3  as  fixing  that  general  principle.  Where  a  party  makes  an 
offer  limiting  the  time  within  which  it  shall  be  accepted,  or  when  the 
offer  is  of  such  a  nature  that  the  law  allows  a  certain  time  for  its  accept- 
ance, the  offerer  is  not  entitled  to  resile  or  withdraw  his  offer  within 
the  time  which  he  allows,  or  which  the  law  gives  the  party  for  accept- 
ing it. 

A  party  may  reserve  the  right  to  retract  the  offer,  or  he  may  say, 
that  although  you  have  a  certain  time  by  law  to  accept,  I  shall  also 
have  such  time  to  withdraw.  That  is  his  privilege,  and  he  may  so 
protect  himself ;  but  the  party  who  is  to  accept  is  in  a  different  situa- 
tion. He  is  entitled  to  rely  on  an  unqualified  offer  spontaneously  sent 
to  him.  As  in  this  case,  where  no  right  to  retract  the  offer  is  reserved, 
he  is  not  to  assume  that  the  offerer  secretly  intends,  notwithstanding, 
to  retract  that  offer.  He  acts  upon  it.  He  accepts  it ;  and  he  does  so, 
because  on  principle  and  in  equity  he  is  entitled  to  act  on  it.  The 
offerer  has  parted  with  his  consent  by  the  offer.  He  has  put  it  in  the 
power  of  the  other  party  to  receive  it.  It  is  no  longer  his  to  withdraw. 
The  offerer  had  no  power  to  retract  until  there  was  a  reasonable  time 
for  an  answer.4 

The  defender  pleaded :  That  there  was  not  here  a  completed  contract 
of  sale  by  the  letters  founded  on.  There  were  certain  particulars  impor- 
tant to  be  kept  in  view. 

1 .  The  contract  here  attempted  to  be  enforced  bears  to  be  a  contract 
for  the  sale  of  a  landed  estate.  To  such  a  contract,  by  the  law  of 
Scotland,  writing  is  indispensable,  —  and  writing  such  as  binds  both 
parties  at  the  same  time.  Facts  and  circumstances  will  not  suffice  ;  nor 
can  they  supply  the  place  of  writing.  There  must  be  a  written  accept- 
ance subscribed  and  delivered.  Until  that  is  done  there  is  locus  poeni- 
tentice  on  either  side.6 

2.  In  this  case  the  offer  requires  that  the  offerer  shall  hear  from  the 
party  to  whom  it  is  made,  —  indicating  clearly  that  receipt  of  the 
acceptance  was  to  be  the  punctum  temporis  when  the  bargain  would 
be  concluded. 

3.  Before  the  acceptance  reached  the  offerer,  the  offer  was  retracted, 
and  the  retractation  had  reached  the  acceptor. 

1  Duer  on  Insurance. 

'■*  Adams  v.  Lindsell,  1  Barn.  &  Aid.,  5th  June,  1818,  p.  682. 

8  Higgins  v.  Dunlop,  2d  July,  1847,  D.  ix.  p.  1407.     . 

<  Stair,  i.  10,  2,  3;  Erskine,  iii.  3,  88;  Bell's  Com.,  i.  326,  327;  Bell's  Principles, 
§§  73,  74,  75;  Head  v.  Diggon,  3  M.  &  R.  97 ;  Kent's  Com.,  ii.  477  ;  Routledge  v.  Grant, 
18th  Jan.  1828,  Car.  and  Payne,  iii.  267;  Crawford,  18th  Nov.  1807,  F.  C.  M.,  voce 
Movables,  No.  2. 

&  Stair,  i.  10,  9. 
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4.  There  is  another  specialty  (which  is  disputed,  and  is  not  material 
m  the  present  argument),  viz.,  that  the  retractation  was  de  facto  put 
into  the  post  before  the  acceptance ;  although  in  one  view  it  may  be 
necessary  to  fall  back  upon  it,  in  which  case  the  defender  undertakes 
to  prove  it. 

By  what  rule  or  principle  is  the  question  to  be  solved  ?  The  pursuers 
say,  not  by  strict  metaphysical  principles  of  law,  but  by  equity ;  that 
the  court  are  to  sacrifice  the  definition  of  the  civil  law,  and  make  a  rule 
founded  on  equity,  as  in  mercantile  law.  On  the  other  hand,  the  defender 
submits  that  the  case  is  to  be  solved  on  the  strict  philosophical  rule 
which  is  the  foundation  of  the  civil  law  and  law  of  Scotland. 

The  rule  of  law  is  given  in  the  Digest,  De  Pactis,  in  the  words  of 
Ulpianus,1  who  gives  the  ground  of  the  rule,  — that  the  meeting  of  the 
acts  of  the  will  must  take  place,  like  the  meeting  of  two  physical 
bodies,  in  one  place.  There  must  be  duorum  plurium.vce  in  idem  placi- 
tum  consensus.  To  satisfy  this  definition,  the  concourse  of  the  wills  of 
both  or  all  the  contracting  parties  must  be  simultaneous.  When  both 
parties  are  in  the  same  place,  —  inter  prasentes,  —  the  application  of 
the  rule  is  easy.  In  such  a  case,  in  order  to  complete  the  contract,  the 
act  of  the  will  of  each  must  be  made  known  to  the  other.  If,  there- 
fore, acceptance  of  the  offer  be  made  by  a  sign  which  is  not  understood 
bj'  the  offerer,  there  is  no  contract.  So,  if  the  offer  be  made  in  writing, 
and  the  party  to  whom  it  is  made  writes  an  acceptance  and  does  not 
deliver  it,  there  is  no  contract,  because  there  is  no  concursus  of  wills. 
Inter  prcesentes,  therefore,  there  is  no  contract  until  the  act  of  the  will 
of  each  is  known  to  the  other. 

From  the  same  definition  it  may  be  further  deduced,  that  consent 
may  be  given  inter  absentes,  per  nuntium.,  or  per  epistolam.  And  this 
is  quite  consistent,  provided  you  have  an  equivalent  to  what  the  law 
requires  inter  prcesentes.  This  is  well  stated  by  a  French  civilian, 
Pardessus,  who  says,  "There  is  required  not  only  that  the  offer  be 
known  to  the  party  to  whom  it  is  made,  and  the  acceptance  to  the 
offerer,  —  but  that  up  to  the  moment  of  the  acceptance  being  made 
known,  when  the  concourse  of  wills  takes  place,  the  will  of  the  offerer 
shall  have  continued.  Nothing  farther  is  necessary  then.  No  notifica- 
tion of  receipt  of  the  acceptance  is  required."  2 

This  rule  solves  many  of  the  difficulties  which  the  opposite  doctrine 
creates,  because  it  gives  a  punctum  temporis,  viz.,  when  the  acceptance 
is  known  to  the  offerer,  which  at  once  seals  the  contract.  That  is  also 
the  rule  of  our  law,  founded  on  the  civil  law,  which  is  the  basis  of  our 
law  of  sale.  No  doubt  the  rule  must  in  certain  circumstances  necessa- 
rily suffer  modification.  Either  party  may  have  so  contracted  as  to  put 
themselves  out  of  the  rule,  or  a  principle  may  have  grown  up  out  of 
commercial  law  and  practice  which  modifies  it.  1 .  The  offer  may  be 
gratuitous,  in  which  acceptance  may  be  presumed ;   or  2.  The  offerer 

1  Ulpianus,  Digest,  ii.  14,  1. 

2  Pardessus,  Droit  Commercial,  vol.  ii.  pp.  233  and  250  (2d  ed.). 
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may  agree  to  remain  bound  for  a  certain  defined  time  ;  or  3.  Circum- 
stances or  usages  of  trade  may  introduce  such  a  condition  by  implica- 
tion. But  apart  from  these  specialties,  such  is  this  rule  —  giving  the 
offerer  a  right  to  retract  till  the  acceptance  is  known  to  him. 

The  highest  and  best  authorities  on  such  a  matter  are  not  the  civil- 
ians or  the  commentators  on  the  Eoman  law,  but  jurists  properly  so 
called,  who  treat  of  the  law  of  nature.  These  writers  are  all  clear, 
that,  to  make  a  completed  contract,  acceptance  must  be  known  to  the 
offerer.1  Again,  other  things  besides  revocation  prevent  or  obstruct 
the  completion  of  the  contract.  The  death  or  insanity  of  the  offerer 
before  acceptance  is  known  to  him  will  have  this  effect,  and  are  placed 
in  the  same  category  with  retractation  by  all  the  writers.  Wherever 
matters  are  in  such  a  situation  that  death  or  insanity  of  the  offerer 
prevents  the  completion  of  the  contract,  there  revocation  does  so.  Yet 
in  such  a  case  there  is  only  implied  retractation.  In  the  present  case 
the  retractation  was  direct  and  explicit. 

In  this  matter  the  law  of  England  is  of  no  authority.  Among  other 
differences,  the  law  of  England  holds  that  death  or  insanity  does  not 
put  an  end  to  the  contract.  The  law  of  Scotland  holds  that  it  does. 
And  so,  indeed,  in  the  whole  law  of  sale,  the  English  law  differs  from 
ours.  Then  there  is  a  marked  difference  between  the  two  laws  as  to 
mandate.  The  law  of  England  holds  that  death  of  the  mandant  imme- 
diately puts  an  end  to  the  mandate,  whether  it  be  known  to  the  manda- 
tory or  not.  The  law  of  Scotland  holds  differently.  Therefore,  as  an 
authority  in  this  case,  the  law  of  England  must  be  rejected. 

With  regard  to  our  own  law  there  is  not  a  vestige  of  authority  in 
the  writers  on  Scots  law  adverse  to  the  doctrine  of  the  civil  law  already 
quoted,  or  to  the  writers  on  the  law  of  nations.  The  case  of  Crawford2 
has  nothing  to  do  with  the  doctrine  of  mutual  contract.  It  was  a  case 
of  specific  appropriation.  And  as  to  the  analog}7  of  mandate  — ■  although 
analog}'  is  a  dangerous  mode  of  reasoning  — the  distinction  must  be 
kept  in  mind  between  the  case  of  a  contract  between  mandant  and 
mandatory,  and  of  contracts  between  mandatory  and  third  parties.  In 
regard  to  the  former  the  law  is  peculiar.8  As  to  contracts  between 
mandatory  and  third  parties  there  is  no  peculiarity  ;  in  the  law  of  man- 
date the  general  rules  of  the  law  of  mutual  contract  apply. 

Then  as  to  the  commentators  on  the  civil  law,  their  authority  is 
uniform.  From  Bartolus,  who  in  his  age  was  considered  the  speculum 
et  lucerna  juris,  and  is  so  called  by  Cujacius,  downwards,  the  rule  is  laid 
down  without  exception  as  above  stated.  But  it  is  said  that,  according 
to  modern  writers,  the  definition  of  strict  law  is  to  be  sacrificed,  and 
the  principles  of  equity  are  to  be  introduced.    That  may  be  true  as  to  the 

1  Grotius,  ii.  11,  §  15;  Pufendorff,  iii.  6,  §  15;  Heineccius,  Collected  Works,  vol. 
viii.  p.  284;  and  Wolflus  (Vattel's  Abridgment),  vol.  iii.  §§  714,  715. 

2  Crawford,  18th  Nov.  1807,  Mor.  App.  i.,  voce  Movables,  No.  2. 

8  Lord  Glenlee's  opinion  in  Pollock  v.  Paterson,  10th  December,  1811,  F.  C, 
p.  378. 
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common  law  of  England,  but  not  so  as  to  the  law  of  any  other  civilized 
country  in  Europe.  Besides,  what  is  meant  in  this  sense  by  principle 
of  equity  but  consuetude  making  law  ?  It  is  not  that  equity  is  to  be 
allowed  to  control  the  law,  and  there  is  no  ground  for  equity  to  be 
brought  in  here.     Modern  civilians  are  all  in  favor  of  the  rule.1 

Now  here  there  is  a  proposal  made,  through  the  medium  of  the  post, 
to  buj'  a  landed  estate.  That  proposal  is  retracted.  No  damage  is 
alleged  or  claimed.  The  onl}'  counterpart  of  this  offer,  so  as  to  make  a 
contract,  is  acceptance.  But  acceptance  is  ineffectual  until  delivered  — 
apart  from  the  question  of  the  knowledge  of  that  acceptance,  delivery 
is  essential  —  to  make  it  binding  on  the  acceptor.  Accordingly  it  is 
said  to  be  delivered  by  being  put  into  the  box  at  a  post-office,  from 
which  it  could  not  be  got  back.  The  post-office  is  to  be  regarded 
merely  as  a  messenger.  The  post-office  regulations  are  merely  for 
public  convenience,  and  may  be  altered.  They  are  not  matter  of  law, 
but  merely  an  accidental  fact.  But  a  letter  ma}'  be  got  back,  or  may 
not  reach  its  destination ;  or  it  may  be  anticipated  by  a  swifter  mes- 
senger, or  there  may  be  other  modes  of  conveying  intelligence  contra- 
dicting the  letter,  or  destroying  its  contents.  The  decision  in  the  case 
of  the  Countess  of  Dunmore  2  negatives  the  doctrine  that  the  posting 
of  an  acceptance  is  eo  ipso  completion  of  the  contract.  Therefore 
acceptance  is  not  binding  on  the  acceptor  until  it  reach  the  party  to 
whom  it  is  addressed.  It  therefore  could  not,  during  that  interval, 
bind  the  offerer.  He  had  still  right  and  power  to  resile.  An  offer  is 
not  an  offer  until  it  is  received.  An  acceptance  is  not  an  acceptance 
until  it  is  received.  And  the  moment  at  which  the  contract  is  com- 
pleted is  that  at  which  the  acceptance  is  received  by  the  offerer ; 
because  until  then  there  is  no  expression  of  the  acceptor's  will  effectual 
to  bind  him.  On  these  grounds  the  defence  that  there  was  here  no 
completed  contract  ought  to  be  sustained.3 

Lord  President.  This  action  has  been  brought  by  the  trustees  of 
Mr.  Keir  of  Renniston  against  Mr.  James  of  Samieston  to  obtain  imple- 
ment of  a  contract  said  to  have  been  completed  by  certain  letters  or 
missives  for  the  purchase  and  sale  of  the  estate  of  Renniston. 

The  facts  as  averred  are  few  and  simple.  On  26th  November,  1853, 
Mr.  James  wrote,  and  transmitted  by  post  from  the  country,  a  letter 
addressed  to  Mr.  Thomson  (one  of  the  pursuers)  making  an  offer  or 
proposal  for  the  purchase  of  Renniston  at  6400/.  That  letter  was 
received  by  Mr.  Thomson  in  Edinburgh  on  the  28th  of  November,  and 
was  acknowledged  on  the  same  day  by  a  letter  in  which  Mr.  Thomson 
said  he  would  communicate  with  the  parties,   and  give  their  decision 

1  Pothier,  Traits  de  Verde,  i.  2,  3,  §  32  (sub.) ;  Toullier,  Droit  Civil,  vol.  vi.  p.  745, 
§  714 ;  Pardessus  ;  Warnkoenig,  vol.  ii.  pp.  69,  70. 

2  Alexander  v.  Countess  of  Dunmore,  15th  Dec.  1830. 

8  See  also  Pandects,  i.  14,  2 ;  Grotius,  De  Jure  Belli  et  Pacts,  ii.  6, 1, 2  ;  PufendorS, 
iii.  6,  15 ;  Brunneman ;  Bartolus,  Com.  on  lib.  xv.,  Digest,  p.  94  of  folio ;  Sugden's 
Vendors  and  Purchasers,  p.  116 ;  Story  on  Sale,  103. 
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with  the  least  possible  delay ;  and  on  1st  December  Mr.  Thomson 
posted  at  Edinburgh  a  written  acceptance  of  Mr.  James's  offer.  That 
letter  of  acceptance  was  addressed  to  Mr.  James,  and  was  received  by 
him  in  the  country,  in  due  course  of  post,  on  2d  December.  There  is 
no  question  raised  as  to  the  formality  of  these  writings,  or  as  to  their 
sufficiency  to  constitute  a  binding  contract  for  the  purchase  and  sale  of 
Eenniston,  if  the  acceptance  had  been  received  by  Mr.  James  before  he 
had  done  any  thing  to  withdraw  the  offer.  But  before  Mr.  James 
received  the  letter  of  acceptance  he  changed  his  mind  ;  and  on  the  1st 
of  December  (being  the  day  before  the  acceptance  reached  him)  he 
posted  at  Jedburgh  a  letter  addressed  to  Mr.  Thomson  recalling  the 
offer.  That  letter  was  received  by  Mr.  Thomson  in  Edinburgh  on  the 
2d  of  December.  As  to  all  these  facts  the  parties  are  agreed.  The 
defender,  Mr.  James,  makes  some  additional  averments  which  are  not 
admitted  by  the  pursuers,  and  the  relevancy  of  which  is  disputed.  These 
additional  averments  are,  —  1st,  That  the  letter  of  recall  was  posted  at 
Jedburgh,  not  only  before  the  letter  of  acceptance  was  received,  but 
before  the  letter  of  acceptance  was  posted  at  Edinburgh  ;  and  2d,  That 
the  letter  of  recall  was  delivered  to  the  pursuer  at  Edinburgh  before  the 
letter  of  acceptance  was  delivered  to  the  defender  in  the  country.  It 
is  contended  for  the  defender,  that  either  or  both  of  these  additional 
facts,  if  established,  will  be  a  sufficient  defence  against  the  action.  The 
pursuers,  on  the  other  hand,  dispute  the  relevancy  of  these  averments  ; 
and  they  demand  judgment  in  their  favor  on  the  undisputed  facts  of 
the  case  without  further  inquiry.  The  Lord  Ordinary  pronounced  an 
interlocutor,  of  date  13th  June,  1854,  whereby  he  refused  a  motion 
made  by  the  pursuers  to  have  judgment  pronounced  in  their  favor 
without  further  inquiry ;  and  directed  that  the  case  should  be  put  in 
train  for  inquiry  as  to  the  first  of  the  two  averments  to  which  I  have 
alluded,  viz.,  the  alleged  priority  of  posting.  It  does  not  appear  that 
the  other  averment  was  then  so  much,  if  at  all,  insisted  on.  That 
interlocutor  of  the  Lord  Ordinary  in  effect  sustained  the  relevancy  of 
the  averment  as  to  priority  of  posting,  and  of  the  defence  founded  on 
that  averment ;  and  the  Lord  Ordinary  in  a  note  explained  the  grounds 
on  which  he  proceeded  in  taking  that  view  of  the  ease.  The  inter- 
locutor of  the  Lord  Ordinary  having  been  submitted  to  review,  and 
counsel  having  been  heard  against  the  interlocutor  and  in  support  of  it, 
the  court,  after  deliberation,  thought  that  the  case  had  not  been  dis- 
cussed in  all  its  bearings  quite  so  fully  as  was  desirable,  and  it  was  set 
down  for  farther  argument.  In  the  course  of  that  farther  argument 
the  case  was  discussed  very  fully  and  with  remarkable  learning  and 
ability.  Very  great  research  was  exhibited  in  bringing  before  us 
authorities,  ancient  and  modern,  and  the  dicta  of  writers  not  only  of 
our  own  country,  but  of  Continental  Europe  and  of  America.  The 
ground  then  taken  by  the  defender  was  not  limited  to  the  alleged  effect 
of  priority  of  posting  on  which  he  had  first  rested  his  defence.  He 
took  up  also,  and  apparently  with  not  less  confidence,  the  other  ground 
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I  have  alluded  to,  namely,  that  his  letter  of  recall  had  been  delivered 
to  the  pursuers  before  their  letter  of  acceptance  had  been  delivered  to 
him,  as  an  additional  or  separate  ground  for  holding  that  he  was  not 
bound  by  the  acceptance. 

The  question  thus  raised  (if  the  facts  of  the  case  are  such  as  to 
present  it  pure  for  decision)  is  one  of  great  importance,  and  of  no  small 
difficulty.  I  own  that,  at  the  conclusion  of  the  last  argument,  the 
impression  I  had  previously  entertained  in  favor  of  the  pursuers  was 
materially  weakened,  especially  by  the  argument  submitted  to  us 
regarding  the  effect  to  be  given  to  the  fact,  if  established,  that  the 
letter  of  recall  reached  its  destination  before  the  letter  of  acceptance 
reached  its  destination.  The  subsequent  consideration  I  have  given  to 
the  case  has  hpwever  confirmed  my  first  impression  in  regard  to  the 
general  question  of  the  completion  of  the  contract  by  acceptance. 
But  I  have  still  some  hesitation  in  holding  that  the  case  is  free  from 
specialty  on  one  point,  to  which  I  shall  presently  advert,  arising  out  of 
certain  expressions  in  the  defender's  offer  of  26th  November,  which 
may  perhaps  admit  of  being  regarded  as  of  the  nature  of  special  con- 
dition. 

Assuming  at  present  that  there  is  no  specialty  in  the  case  such  as 
can  materially  affect  the  general  question  that  has  been  raised  and 
argued,  I  shall  state  the  grounds  on  which  I  have  formed  the  opinion, 
that  the  offer  of  purchase  made  by  the  defender  in  his  letter  of  26th 
November  was  effectually  accepted  by  the  pursuers'  letter  of  1st 
December,  and  that  the  contract  was  thereby  completed. 

The  subject-matter  of  the  transaction  being  the  purchase  and  sale  of 
land,  I  hold  that  writing  on  both  sides  was  necessary  to  complete  the 
bargain.  But  I  hold  that  the  two  writings  —  the  offer  and  acceptance 
in  question  —  were  sufficiently  formal  for  that  purpose  ;  and  that  if  the 
letter  of  acceptance  had  been  delivered  to  the  defender  by  post  before 
he  took  any  step  towards  the  recall  of  his  offer,  the  contract  would 
have  been  complete,  and  the  pursuers  would  have  been  entitled  to 
enforce  implement  of  it.  That  proposition  I  do  not  understand  to  be 
disputed.  It  was  assumed  in  argument  on  both  sides,  and  therefore  it 
is  unnecessary  to  refer  to  any  authority  in  support  of  it.  The  real 
question  in  issue  between  the  parties  is,  whether  the  offer  was  recalled 
before  it  was  accepted.  The  defence  against  the  action  is,  that  the  offer 
was  recalled  before  it  was  accepted. 

I  hold  that  a  simple  unconditional  offer  may  be  recalled  at  any  time 
before  acceptance,  and  that  it  may  be  so  recalled  by  a  letter  transmitted 
by  post ;  but  I  hold  that  the  mere  posting  of  a  letter  of  recall  does 
not  make  that  letter  effectual  as  a  recall,  so  as  from  the  moment 
of  posting  to  prevent  the  completion  of  the  contract  by  acceptance. 
An  offer  is  nothing  until  it  is  communicated  to  the  party  to  whom  it  is 
made,  and  who  is  to  decide  whether  he  will  or  will  not  accept  the  offer. 
In  like  manner  I  think  the  recall  or  withdrawal  of  an  offer  that  has 
been  communicated  can  have  no  effect  until  the  recall  or  withdrawal 
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has  been  communicated,  or  may  be  assumed  to  have  been  communi- 
cated, to  the  party  holding  the  offer.  An  offer,  pure  and  unconditional, 
puts  it  in  the  power  of  the  party  to  whom  it  is  addressed  to  accept  the 
offer,  until  by  the  lapse  of  a  reasonable  time  he  has  lost  the  right,  or 
until  the  party  who  has  made  the  offer  gives  notice,  —  that  is,  makes 
known  that  he  withdraws  it.  The  purpose  of  the  recall  is  to  prevent 
the  party  to  whom  the  offer  was  made  from  acting  upon  the  offer  by 
accepting  it.  This  necessarily  implies  precommunication  to  the  party 
who  is  to  be  so  prevented. 

The  argument  for  the  defender  upon  this  branch  of  the  case  was 
rested  upon  what  I  cannot  help  regarding  as  a  strained  application  of 
a  rule  or  maxim,  sufficiently  sound  in  general  application,  but  which 
cannot  be  applied  in  the  most  strictly  literal  sense  that  the  words  admit 
of.  It  was  contended,  that  as  the  offerer  had  changed  his  mind,  and 
had  posted  a  letter  announcing  that  change  before  the  offeree  had 
declared  his  mind  by  posting  his  acceptance,  the  intention  or  consent 
to  purchase  cannot  be  held  to  have  continued  until  the  consent  to  sell 
was  declared,  and  consequently  that  at  no  one  moment  of  time  was 
there  in  idem  placitum  consensus  atque  conventio,  which  is  said  to  be 
essential  to  a  paction.  It  was  argued,  upon  a  rigid  application  of  that 
definition,  that  the  completion  of  the  contract  was  interrupted  by 
change  of  mind,  though  not  yet  communicated,  just  as  it  would  have 
been  hy  the  death  or  insanity  of  the  offerer,  and  that  all  these  three 
events  are  classed  together  by  some  writers  as  being  alike  revocations 
of  the  offer.  Death  or  insanity  may  prevent  the  completion  of  the 
contract  as  effectually  as  the  most  complete  revocation,  but  they  are 
not  properly  revocations  of  the  offer.  Thejr  are  not  acts  of  the  will  of 
the  offerer,  and  their  effect  does  not  rest  upon  a  supposed  change  of 
purpose.  They  interrupt  the  completion  of  the  contract,  —  that  is,  the 
making  of  the  contract,  —  because  a  contract  cannot  be  made  directly 
with  a  dead  man  or  a  lunatic.  The  contract  is  not  made  until  the  offer 
is  accepted  ;  and  if  the  person  with  whom  you  merely  intend  to  contract 
dies  or  becomes  insane  before  you  have  contracted  with  him,  you  can 
no  longer  contract  directly  with  him.  You  cannot,  bjr  adhibiting  your 
acceptance  to  an  offer,  and  addressing  it  to  a  dead  man  or  a  lunatic, 
make  it  binding  on  him,  whether  his  death  or  insanity  be  or  be  not 
known  to  jTou.  In  such  a  case  there  is  no  revocation,  in  the  correct 
use  of  the  word,  but  there  is  an  interruption  —  an  effectual  obstacle  to 
the  completion  of  the  contract,  equivalent  in  result  to  a  revocation, 
though  operating  by  very  different  facts  and  very  different  principles. 
Revocation  or  recall  is  an  act  of  the  offerer,  by  which  he  communicates 
his  change  of  purpose,  and  withdraws  from  the  offeree  the  right  he  had 
given  him  to  complete  the  contract  by  acceptance.  Having  communi- 
cated his  purpose  to  purchase,  the  offeree  is  entitled  to  regard  that 
purpose  as  unchanged  until  a  change  is  communicated.  He  has  ac- 
quired a  right,  which  he  retains  until  it  is  withdrawn  from  him  by  a 
communication  from  the  party  who  conferred  it.     If  he  exercises  the 
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right  by  a  completed  act  of  acceptance  of  the  offer  before  notice  has 
reached  him,  or  ought  in  ordinary  course  to  have  reached  him,  the  con- 
tract will  be  binding,  although  a  change  of  mind  on  the  part  of  the 
offerer  had  taken  place,  and  although  he  had  taken  a  step  towards  com- 
municating that  change  of  mind  by  writing  a  letter,  or  even  putting  it 
into  the  post-office.  In  a  great  many  cases  the  maxim  that  there  must 
be  a  concurrence  of  will  at  the  moment  of  completion  of  the  contract 
cannot  be  rigidly  or  literally  applied.  The  very  opposite  may  be  the 
fact.  Although  one  cannot,  by  accepting  an  offer,  bind  a  dead  or 
insane  person,  he  may  bind  an  unwilling  person,  one  who  has  alto- 
gether changed  his  mind.  Such  cases  are  not  unfrequent.  If  an  offer 
bears  that  it  is  to  be  binding  for  a  certain  number  of  days  or  hours, 
the  offerer  may  repent  before  the  lapse  of  the  given  time,  and  yet  at 
the  end  of  it  may  find  himself  unwillingly  bound ;  or  if  an  offerer 
changes  his  mind,  but  does  not  take  the  proper  steps  to  have  his 
change  of  mind  conveyed  to  the  offeree,  —  either  writes  no  letter,  or 
writes  a  letter  which  he  omits  to  send,  or  sends  it  by  mistake  to  a 
wrong  place, — he  may  find  himself  unwillingly  bound.  Other  cases 
majT  be  figured.  Mere  change  of  mind  on  the  part  of  the  offerer  will 
not  prevent  an  effectual  acceptance,  —  not  even  although  that  change 
of  mind  should  be  evinced  by  having  been  communicated  to  a  third 
part}',  or  recorded  in  a  formal  writing,  as  for  instance  in  a  notarial 
instrument.  In  all  these  cases  a  binding  contract  may  be  made  be- 
tween the  parties  without  that  consensus  or  concursus  which  a  rigidly 
literal  reading  of  the  maxim  or  rule  would  require. 

Upon  the  grounds  now  indicated,  I  hold  that  the  mere  putting  of  the 
letter  of  recall  into  a  distant  post-office  before  the  acceptance  was  sent 
off  did  not  put  an  end  to  the  offer  and  exclude  the  power  of  the  offeree 
to  bind  the  offerer  by  accepting  the  offer.  I  hold  that  a  letter  of  recall 
has  no  effect  till  the  recall  has  become  known  to  the  offeree,  or  should 
in  due  course  have  become  known  to  him.  In  the  present  case  the 
letter  of  recall  reached  its  destination  on  2d  December,  and  on  that 
day  became  known  to  the  pursuers.  The  letter  of  acceptance  had  been 
posted  on  the  preceding  day,  the  1st  of  December ;  but  it  is  averred 
that  it  had  not  reached  its  destination  when  the  recall  was  received  on 
the  morning  of  the  2d.  I  hold  that,  in  the  circumstances  averred,  the 
delivery  and  receipt  of  the  letter  of  recall  did  not  interrupt  or  prevent 
the  completion  of  the  contract.  I  do  not  think  that  the  principle  to 
which  I  have  referred,  as  that  applicable  to  the  recall  of  an  offer, 
applies  equally  to  the  acceptance  of  an  offer  ;  or  that  every  thing  which 
must  be  done,  in  order  to  effectuate  the  recall  of  an  offer,  must,  in  like 
manner,  be  done  in  order  to  give  effect  to  the  acceptance  of  an  offer. 
The  two  things  are  in  their  nature  different.  The  one  consists  in 
effectually  undoing  something  that  the  party  himself  has  already  done, 
and  which  binds  him  unless  it  is  effectually  undone  ;  the  other  consists 
in  merely  acceding  to  a  proposal  made.  What  it  is  that  the  acceptor 
must  do  in  order  to  make  his  acceptance  effectual,  and  to  put  it  out  of 
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the  power  of  the  offerer  to  recall  his  offer,  depends  on  circumstances. 
Some  things  he  must  do.  He  must  make  his  acceptance  in  writing,  and 
he  must  send  forth  or  give  up  that  writing  to  or  for  behoof  of  the 
offerer.  It  is  not  enough  that  he  commits  his  acceptance  to  writing 
and  locks  it  in  his  own  repositories ;  and,  on  the  other  hand,  it  is  not 
necessary  that  he  shall  deliver  it  personally  to  the  offerer.  When  an 
offer  is  made  by  letter  from  a  distance  through  the  medium  of  the  post, 
the  offerer  selecting  that  medium  of  transmission  authorizes  and  invites 
the  offeree  to  communicate  his  acceptance  through  the  same  medium. 
If  the  offeree  avails  himself  of  that  medium  of  communication,  and 
transmits  his  acceptance,  properly  addressed,  through  the  post-office, 
and  if  the  acceptance  reaches  its  destination  in  the  due  and  regular 
course  of  that  medium  of  transmission,  I  am  of  opinion  that  the  act  of 
acceptance  was  completed  by  the  putting  of  the  letter  into  the  post- 
office  ;  and  that  a  letter  of  recall,  which  did  not  arrive  till  after  that 
act,  cannot  be  held  to  have  interrupted  the  completion  of  the  contract. 
By  putting  the  letter  of  acceptance  into  the  post-office,  the  offeree  did 
just  what  he  was  invited  to  do,  and  all  that  it  was  incumbent  on  him 
or  possible  for  him  to  do  in  the  way  of  acceptance,  by  the  mode  of 
communication  which  he  was  authorized,  if  not  invited,  by  the  offerer 
to  adopt.  This  appears  to  me  to  be  the  general  rule,  and  it  is  so  laid 
down  by  Mr.  Bell  in  his  Commentaries,  i.  327,  and  by  the  House  of 
Lords  in  the  case  of  Higgins.  Mr.  Bell  says  :  "  It  is  the  act  of  accept- 
ance that  binds  the  bargain,  and  in  the  common  case  it  is  not  necessary 
that  the  acceptance  should  have  reached  the  person  who  makes  the 
offer."  In  the  case  of  Higgins,  6  Bell,  195,  the  Lord  Chancellor  laid 
down  the  same  law,  and  held  that  the  contract  was  completed  by  the 
posting  of  the  acceptance.  If  the  contract  was  completed  by  the  post- 
ing of  the  acceptance,  a  letter  of  recall  received  afterwards  could  not 
annul  the  contract  so  completed.  I  think  that  the  fan-  import  of  these 
authorities  is,  that  an  offer  imports  an  obligation  on  the  offerer  condi- 
tional on  acceptance  ;  and  that  in  the  general  case,  if  the  offer  has  been 
sent  by  post,  the  offeree  effectually  avails  himself  of  it,  purifies  the 
condition,  and  makes  the  bargain  binding  on  the  offerer  by  posting  his 
acceptance.  There  ma}-  be  extreme  or  extraordinary  cases  in  which 
the  offerer  might  not  be  bound  by  the  fact  that  the  letter  of  acceptance 
had  been  put  into  the  post-office,  as,  for  instance,  if  the  mail  was  totally 
lost,  and  the  letter  never  reached  its  destination  ;  and  the  offerer,  after 
waiting  a  reasonable  time,  and  believing  that  the  offer  had  not  been 
accepted,  sold  the  goods  or  property  in  bona  fide  to  another.  These 
are  extraordinary  occurrences,  over  which  neither  party  has  any  con- 
trol, and  which  neither  of  them  was  bound  to  anticipate  or  contemplate. 
Reasonable  time  may  be  given  to  cover  such  casualties  or  contingen- 
cies, but  more  cannot  be  required.  The  general  rule,  as  laid  down  in 
the  case  of  Higgins,  is,  that  the  writing  and  posting  of  the  acceptance 
completes  the  contract  so  as  to  make  it  obligatory,  and  I  think  that  the 
rule  so  laid  down  rests  on  principle. 
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The  authority  of  Lord  Stair  was  appealed  to  by  both  parties,  but  I 
think  that  inferences  were  deduced  from  the  expressions  used  by  that 
great  authority  which  were  not  within  the  contemplation  of  the  writer, 
and  it  is  very  certain  that  he  had  not  in  view  that  mode  of  making  a 
contract  by  interchange  of  post  letters  which  is  so  common  in  the 
present  day,  and  which  was  adopted  by  the  parties  in  the  present  case. 
At  i.  3,  9,  after  treating  of  promises,  Lord  Stair  says,  "  An  offer  hath 
the  like  implied  condition  of  the  other  party's  acceptance  ;  "  and  again, 
' '  In  mutual  contracts  the  one  party  subscribing  is  not  obliged  till  the 
other  subscribe  as  being  his  acceptance."  He  is  obviously  there  talk- 
ing of  a  formal  mutual  contract  in  one  writing  to  be  subscribed  by  both 
parties.  Again  at  i.  10,  6,  he  says,  "If  the  promise  be  pendent  upon 
acceptance,  and  no  more  than  an  offer,  it  is  imperfect  and  ambu- 
latory, and  in  the  power  of  the  offerer  till  acceptance.''  He  does  not 
there  explain  what  constitutes  acceptance ;  but  somewhat  further  on, 
after  noticing  the  formalities  by  which  pactions  were  concluded  among 
the  Romans,  and  that  with  us  writing  is  substituted  in  matters  of  im- 
portance, he  goes  on  in  §  9  to  say,  "In  all  which  there  is  locus  pceni- 
tenticB  even  after  the  agreement,  and  either  party  may  resile  till  the  writ 
be  subscribed  and  delivered ; "  and  one  of  the  annotators  on  Stair  (the 
present  learned  professor  of  law)  in  his  note  on  this  passage  says,  "Till 
such  writings  shall  be  exchanged,  either  of  the  parties  is  entitled  to 
recede  from  the  agreement,  the  rule  being  that,  in  regard  to  such  mat- 
ters, there  can  be  no  final  or  binding  agreement  till  it  shall  be  vouched 
by  a  regular  and  probative  writing."  From  these  and  other  passages 
I  deduce  the  doctrine,  recognized  indeed  by  all  our  writers  and  author- 
ities, that  a  simple  offer  is  revocable  till  it  be  accepted  ;  and  that  where 
writing  is  necessary,  the  writing,  to  make  it  available  to  the  party  in 
whose  favor  it  is  conceived,  must  be  subscribed  b}7  the  maker  of  it ;  and 
that  even  after  subscribing  it,  the  maker  of  it  may  withhold  delivery, 
in  which  case  also  it  will  not  be  available  to  the  opposite  party ;  and 
although  Lord  Stair,  in  some  of  the  passages  to  which  I  have  referred, 
and  especially  in  the  passage  regarding  locus  pcenitentice,  is  treating 
more  particularly  of  dispositions  and  bonds,  and  such  writings,  follow- 
ing upon  a  previous  agreement,  I  think  that  the  principle  is  applicable 
to  the  written  acceptance  of  an  offer  made  in  a  separate  writing, 
although  there  should  not  have  been  any  previous  agreement.  But  on 
these  passages  in  Stair,  I  venture  to  make  two  observations :  1st,  That 
he  is  treating  of  the  case  of  the  party  who  himself  makes  the  writing 
and  subscribes  it,  and  of  the  requisites  to  initiating  any  obligation  to 
be  thereby  imposed  on  him  ;  and,  2d,  That,  although  he  uses  the  word 
"  delivered,"  he  does  not  define  that  word,  or  say  what  is  necessary  to 
constitute  delivery.  He  does  not  say  that  the  writing  must  be  deliv- 
ered by  the  hand  of  the  writer  into  the  hand  of  the  opposite  party. 
That  certainly  is  not  necessary.  It  is  not  even  necessary  that  it  be 
delivered  to  the  party  in  whose  favor  it  is  conceived  ;  it  may  be  placed 
in  the  custody  of  a  third  party,  and  then  the  question  of  delivery  or 


140  THOMSON    V.   JAMES.  [CHAP.    I. 

non-delivery  may  depend  on  this  other  question,  quo  animo  was  it 
placed  there  ?  The  doctrine  means  that  while  the  maker  of  the  writing 
abstains  from  handing  it  over,  retains  it  in  his  own  custody,  his  act  of 
acceptance  (if  the  writing  be  an  acceptance)  is  not  complete.  Lord 
Stair  certainly  does  not  say  that  putting  the  writing  into  the  post-office 
addressed  to  the  offerer  completes  the  contract,  but  as  little  does  he 
say  the  reverse.  He  does  not  write  in  contemplation  of  such  a  mode 
of  transacting.  If  the  question  is  to  be  solved  by  the  inquiry  quo 
animo  was  the  letter  delivered  into  the  custody  of  the  post-office,  there 
can  be  no  doubt  that  it  was  so  delivered  for  behoof  of  the  party  to 
whom  it  was  addressed.  If  the  letter  constituting  the  offer  had  been 
sent  by  a  messenger,  and  had  requested  that  the  answer  should  be 
returned  by  the  bearer  (which,  I  think,  is  implied  in  an  offer  sent  by 
post) ,  and  if  the  offeree  had  accepted  the  offer,  and  delivered  a  sealed 
letter  of  acceptance  to  the  bearer  of  the  offer,  and  if,  while  the  bearer 
was  on  his  journey  back  with  the  acceptance,  another  messenger  had 
brought  a  letter  of  recall  of  the  offer,  I  think  that  the  recall  would  have 
been  too  late  to  interrupt  the  completion  of  the  contract. 

In  support  of  the  contention  that  the  acceptance  was  not  complete 
till  the  letter  of  acceptance  reached  its  destination,  it  was  urged  that 
until  that  event  the  acceptor  might  have  interrupted  or  prevented  the 
completion  of  the  contract  by  recalling  or  revoking  his  acceptance,  • — ■ 
that  he  might  have  sent  the  recall  b3-  the  same  or  a  more  rapid  convey- 
ance, so  that  it  would  be  received  as  soon  as,  or  sooner  than,  the  ac- 
ceptance ;  and  upon  the  authority  of  the  case  of  Lady  Duninore,  it  was 
argued  that  if  this  had  been  done,  the  acceptance  would  not  have  been 
binding.  Then,  combining  that  proposition  with  the  general  rule  that 
in  matters  of  contract  both  must  be  bound  or  neither,  it  was  argued 
that,  as  the  acceptor  was  not  irrevocably  bound  till  his  acceptance  was 
received,  neither  could  the  offerer  be  bound.  I  think  that  here  the 
argument  for  the  defender  partook  of  ingenious  subtleties,  and  a  strain- 
ing of  general  rules  to  extremes.  In  the  first  place,  the  authorities  we 
have  on  the  subject  of  the  power  of  an  acceptor  to  revoke  or  recall  his 
acceptance  are  very  scanty,  if  indeed  the  doctrine  of  revocation  or 
recall  is  at  all  applicable  to  an  acceptance,  which  I  much  doubt.  In 
strict  language  recall  or  revocation,  which  applies  to  an  act  already 
complete,  but  which  the  party  is  entitled  to  annul,  cannot  be  applicable 
to  an  acceptance,  which,  once  it  is  fully  made  by  the  acceptor,  com- 
pletes the  contract,  and  leaves  nothing  more  to  be  done  or  agreed  to 
by  either  party.  In  the  second  place,  I  think  there  is  a  manifest  dis- 
tinction in  principle  between  the  mere  abstaining  from  doing  a  thing 
which  would  be  necessary  to  be  done  before  you  could  be  held  to  have 
completed  }our  act,  and  that  conduct  which  consists  in  a  subsequent 
active  interference  set  on  foot  for  the  purpose  of  undoing  or  counteract- 
ing the  legal  consequences  of  a  thing  you  have  already  done,  to  the  full 
extent  that  was  required  of  you.  When  the  letter  of  acceptance  was 
put  into  the  post-office  there  was  nothing  more  to  be  done  by  the  ac- 
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ceptor  personally ;  whether  he  could  interfere  so  as  to  counteract  or 
annul  the  legal  consequences  that  would  have  flowed  from  what  he  had 
already  done  if  he  had  thenceforth  remained  inactive,  may  be  a  ques- 
tion, and  may  depend  on  circumstances,  and  on  the  character  of  the 
interference  ;  —  we  have  no  such  question  here.  But  in  the  case  of 
Lad}'  Dunmore  effect  is  said  to  have  been  given  to  something  of  that 
kind  as  sufficient  to  prevent  the  completion  of  the  contract ;  that  was 
a  very  peculiar  case.  In  the  first  place,  the  correspondence  there  was 
not  between  the  principals  directly ;  there  was  an  interposed  person 
acting  in  some  respects  for  both.  In  the  second  place,  the  two  letters 
from  the  "same  party  were  received  at  the  same  time,  the  second  undo- 
ing what  the  first  proposed  to  do ;  and  it  appears  to  have  been  held 
that  both  were  to  be  regarded  as  one  writing,  —  the  second  letter  as  a 
postscript  to  the  first,  —  and  that  so  regarding  them,  the  construction 
of  the  writing,  taken  as  a  whole,  was  hostile  to  the  idea  of  a  contract. 
But  where  there  is  no  such  postscript,  no  question  as  to  the  writing 
which  is  to  be  taken  as  the  answer  to  the  offer,  no  interference  by  the 
acceptor  to  undo  or  explain  what  he  had  already  done,  —  when  he  has 
given  away  his  written  acceptance  to  the  messenger  to  whom  he  was 
invited  or  authorized  to  intrust  it,  and  has  done  so  not  for  the  purpose 
of  being  retained  as  for  himself,  but  for  the  opposite  purpose  of  being 
held  for  the  offerer  until  given  into  his  own  hands  ;  when  that  purpose 
has  never  been  departed  from,  I  think  that  we  are  out  of  the  case  of 
Lady  Dunmore,  and  of  any  principle  on  which  that  decision  can  be  held 
to  have  proceeded. 

These  are  the  grounds  on  which  I  think  that  if  the  offer  of  26th 
November  is  to  be  regarded  as  free  from  any  condition  except  the  im- 
plied condition  of  accepting,  the  acceptance  posted  on  1st  December 
must  be  held  to  have  completed  the  contract,  and  that  the  letter  of 
recall,  which  was  in  due  course  received  the  day  after  the  acceptance 
had  been  posted,  did  not  interrupt  the  completion  of  the  contract,  al 
though  the  recall  may  have  been  posted  before  the  acceptance  was 
posted,  or  may  have  been  received  before  the  acceptance  was  received. 

But  I  have  said  that  there  are  expressions  in  the  offer  which  may 
perhaps  admit  of  being  read  as  a  condition.  I  allude  to  the  last  sen- 
tence, which  is  thus  expressed:  "Upon  hearing  from  yon  that  these 
terms  are  to  be  acceded  to,  the  form  necessary  in  such  transactions 
will  be  gone  through."  These  words  appear  to  be  suspensive  and  con- 
ditional upon  hearing  that  the  terms  of  the  proposal  are  to  be  acceded 
to,  and  it  becomes  a  question  whether  that  suspensive  condition  is,  or 
is  not,  applicable  to  the  contract  of  sale.  If  it  be  applicable  to  the 
contract  of  sale,  I  think  that  there  is  authority  for  holding  that  the 
power  to  recall  the  offer  continued  until  the  actual  receipt  of  the  answer 
acceding  to  the  terms,  and  consequently  that  if  the  letter  of  recall 
reached  its  destination  before  the  letter  of  acceptance  was  received, 
effect  would  be  due  to  the  recall.  In  that  view  the  defender's  aver- 
ment that  his  letter  recalling  the  offer  was  despatched  and  reached  its 
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destination  before  he  received  Mr.  Thomson's  letter  acceding  to  the 
terms  of  the  offer,  would,  I  think,  be  a  relevant  averment,  and  if  proved 
or  admitted,  would  be  very  material  in  the  defence.  But  I  doubt 
whether  the  expressions  to  which  I  have  alluded  can  be  held  to  apply 
to  the  contract  of  sale.  I  think  the}'  have  reference  rather  to  those 
formal  proceedings  which  were  to  be  consequent  on  the  contract  of 
sale,  and  which  in  all  such  transactions  are  necessary  to  complete  the 
formal  transference  of  the  propert}'  to  the  purchaser,  such  as  the  exe- 
cuting of  a  formal  disposition  or  deed  of  conveyance  by  the  seller,  &c. 
That  I  take  to  be  the  true  meaning  of  the  sentence  ;  and  when  so  under- 
stood, it  does  not  raise  any  such  specialty  in  the  case  as  can  affect  the 
opinion  I  have  expressed.  I  therefore  think  that  judgment  should  go 
in  favor  of  the  pursuers. 

Lord  Ivory.  I  have  given  very  anxious  attention  to  this  case,  and 
the  result  is,  that  I  am  of  the  same  opinion  as  your  Lordship.  Perhaps 
I  should  have  contented  myself  with  announcing  that  entire  concur- 
rence with  your  Lordship's  opinion,  because  I  not  only  agree  in  its 
result,  but  in  the  whole  argument  by  which  it  is  supported.  I  shall  not 
attempt  to  detain  the  court  by  going  over  all  the  notes  I  have  taken, 
but  I  shall  endeavor  to  bring  out  the  substantial  view  of  the  law  as  it 
has  occurred  to  me. 

With  regard  to  the  facts,  it  appears  to  me  that  there  are  only  three 
of  importance  in  the  general  question  :  1st,  That  there  was  an  offer  to 
purchase  an  estate  on  the  2Cth  of  November;  2d,  That  there  was  an 
acceptance  of  that  offer  on  the  1st  of  December;  and,  3d,  That  there 
was  a  retractation  dated  the  same  da.y,  but  not  reaching  the  acceptor 
till  his  acceptance  had  been  posted.  There  is  no  other  fact  of  any  mo- 
ment. It  was  a  condition  that  this  bargain  was  to  be  conducted  by 
means  of  correspondence,  and  it  is  that  circumstance  which  has  occa- 
sioned the  difficulty  of  the  question.  The  question  is  simply  this : 
Where  an  offer  of  sale  has  been  accepted,  no  notice  of  the  revocation 
of  the  offer  having  at  that  time  come  to  the  acceptor's  knowledge,  is 
there  a  completed  contract  bjr  that  offer  and  acceptance  ?  or,  whether 
the  fact  of  acceptance  may  not  be  rendered  ineffectual  by  an  act  of 
revocation  by  the  offerer  before  the  acceptance  has  reached  him  ? 

It  is  necessary,  before  coming  to  the  question  of  revocation,  to  ask 
and  to  decide  precisely  what  it  is  that  constitutes  the  contract  of  sale 
when  entered  into  in  such  circumstances,  what  is  necessary  for  its 
completion,  and  what  the  punctum  temporis  at  which  it  is  to  be  consid- 
ered as  completed. 

With  reference  to  the  argument  we  had  as  to  the  punctum  temporis, 
if  the  contract  is  not  completed  till  the  acceptance  has  been  received 
and  notified,  the  power  of  revocation  must  exist  till  then  ;  but  if  the 
completion  of  the  contract  rests  upon  the  act  of  acceptance,  it  is  this 
act  that  completes  the  contract,  and  from  that  moment  there  can  be  no 
retractation.  It  is  perhaps  an  inaccurate  expression  to  speak  of  revo- 
cation or  retractation ;  this  power  comes  more  within  the  meaning  of 
our  words  locus  pmnitentiee. 
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In  discussing  the  question,  I  think  the  parties  ran  into  confusion  by 
mixing  up  what  constitutes  the  contract  and  what  empowers  one  or 
other  of  the  parties  to  get  quit  of  it  or  prevent  its  completion. 

There  is  no  doubt  of  the  correctness  of  the  general  maxim,  that  in 
all  mutual  contracts  there  must  be  consensus  in  idem  placitum,  —  that 
is  to  say,  both  parties  must  be  agreed  as  to  all  conditions  essential  to 
the  contract ;  otherwise  the  one  party  would  have  in  view  one  contract, 
and  the  other  a  different  one.  So  also  both  parties  must  be  bound  or 
neither,  that  is,  to  such  conditions  as  have  been  agreed  upon,  so  that 
one  shall  not  be  bound  to  any  one  thing  which  is  intended  to  be  mutu- 
ally binding,  and  the  other  free.  It  does  not,  however,  follow  that 
there  may  not  be  stipulations  and  conditions  as  to  which  one  may  be 
bound,  and  to  which  it  has  never  been  intended  that  the  other  should 
be  bound.  In  order  to  explicate  this  phase  of  the  case,  we  must 
inquire  what  is  the  meaning  of  the  parties,  and  the  mutual  though 
diverse  obligations  here  made,  these  obligations  being  the  considerations 
given  for  each  other. 

As  to  what  was  further  maintained,  that  there  must  be  a  simulta- 
neous concourse  of  the  two  wills,  it  must  not  be  taken  too  absolutely, 
and  much  fallacy  lurks  in  the  argument  used  on  this  head  by  the 
defenders.  For  example,  inter  absentes  the  offer  must  necessarily  be  of 
one  date,  and  the  acceptance  of  another.  It  is  the  concursus  of  both 
of  these  which  forms  the  contract,  and  the  question  is,  — When  does 
this  concursus  take  place?  Now,  naturally  speaking,  there  is  no  offer 
quoad  the  acceptor  until  the  letter  containing  it  reaches  him.  An  offer 
by  letter  is,  in  some  sort,  ad  longum  manum,  and  until  it  reaches  its 
destination  there  is  only  one  will  at  work.  If  acceptance  is  then  made, 
there  is  an  instant  concursus,  and  the  offer  hitherto  in  suspense  takes 
effect,  —  the  acceptance,  when  the  offer  comes  to  hand,  merging  with 
it  into  the  completed  contract. 

But,  according  to  the  defender,  there  is  no  contract  till  the  accept- 
ance reaches  back  to  the  offerer.  If  so,  when  is  the  acceptor  bound  ? 
It  is  his  act  of  acceptance  that  binds  him  ;  but  if  the  offerer  be  free  till 
that  acceptance  reaches  him,  how  is  the  acceptor  to  know  whether  he 
is  bound  at  all,  or  when?  And  if  the  acceptor  also  be  free  till  his 
acceptance  has  reached  the  offerer,  how  does  the  offerer  know  that  his 
consent  to  the  contract  has  so  long  continued? 

On  the  contrary,  if  the  acceptor  be  bound  from  the  moment  that  he 
accepts,  while  the  offerer  remains  free  for  a  course  of  post  later,  how  is 
this  more  consistent  with  the  theory  of  simultaneity  than  the  view 
which  holds  that  the  offerer  is  bound  at  the  date  of  the  acceptance  ? 
Accordingly,  almost  all  the  authorities  concur  in  this,  —  that  when  the 
offer  continues  to  be  a  subsisting  offer  at  the  date  of  the  acceptance, 
the  concursus  which  then  takes  place  between  the  two  matures  the 
ti'ansaction  into  a  completed  contract. 

It  is  clear  to  me,  therefore,  that  had  there  been  no  retractation  the 
sale  svould  have  been  complete  on  the  1st  of  December.     Upon  this 
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footing,  the  question  was  raised  before  the  Lord  Ordinary,  whether  the 
retractation  or  the  acceptance  was  prior  in  date.  Had  notice  or  deliv- 
er}' of  the  acceptance  been  supposed  to  be  necessary,  the  case  would 
have  been  wholly  with  the  defender.  In  support  of  this  view  it  is  said 
that  every  part  of  the  mutual  contract,  in  order  to  take  effect,  must 
have  suum  signum ;  that  the  inner  act  of  one  mind  is  nothing  in  its  rela- 
tions and  bearing  upon  another  mind ;  and  that  in  law  an  act  of  the 
mind,  uncommunicated,  is  no  act  at  all. 

I  see  no  reason  to  dispute  these  propositions,  if  properly  understood. 
But  how  do  thejr  apply  to  the  present  case  ?  The  offer,  it  is  admitted 
on  all  hands,  is  nothing  till  it  reaches  the  other  party  ;  it  only  becomes 
an  offer  by  communication.  The  acceptance,  according  to  the  above 
propositions,  must  be  in  pari  casu  so  long  as  it  remains  sine  signo  suo. 
But  is  it  really  in  that  predicament  here  ?  There  is  here  constructive 
delivery.  If  it  had  been  delivered  to  a  messenger  of  the  offerer,  sent 
for  that  purpose,  the  case  would  have  been  clear.  If  delivered  into  the 
hands  of  a  third  party,  as  quasi  trustee,  it  would  also  have  been  clear. 
Now,  delivery  into  the  post-office  is  in  its  circumstances  clearly  analogous. 
The  post-office  is  in  some  sort  a  middleman  between  the  parties,  and  has 
a  recognized  effect  in  other  transactions. 

In  the  second  place,  as  to  the  effects  of  the  retractation  taking  place 
before  acceptance,  there  can  be  no  doubt  that  a  party  maj'  in  a  certain 
sense  recall  his  offer,  so  long  as  there  is  no  contract,  —  that  is  to  say, 
so  long  as  it  is  a  mere  offer  ;  but  after  there  is  a  complete  contract,  he 
cannot  do  so.  Thus,  if  the  preceding  reasoning  is  sound,  and  if  the 
contract  was  completed  by  the  act  of  acceptance,  though  unknown  to 
the  offerer,  the  latter  cannot  revoke  after  the  date  of  the  acceptance. 

This,  however,  is  not  the  species  facti  which  occurs  here.  The  revo- 
cation bore  as  its  date,  in  point  of  fact,  the  same  day  as  the  acceptance. 
The  former  contention  related  to  the  question,  which  of  the  two  was 
earliest  despatched.  But  postponing  that  question  for  the  present, 
which  is  at  any  rate  one  of  fact,  the  question  now  discussed  has  rather 
been,  whether  the  retractation  could  in  law  have  any  effect  before  it 
was  received  by  the  acceptor.  If  it  had  not,  it  is  plain  that  the  accept- 
ance was  good,  because  the  retractation  was  certainly  not  delivered 
until  after  the  act  of  acceptance  took  place,  according  to  the  view  of 
the  latter  which  I  have  just  supported. 

This  state  of  the  question  renders  it  necessary  to  resume  considera- 
tion of  the  nature  and  effects  of  the  offer.  Now  we  have  seen  that 
the  offer  is  hahile,  as  such,  only  upon  its  receipt,  and  the  party  sending 
it  must  be  held  to  be  aware  that,  from  that  date  alone  could  it  have 
either  meaning  or  operation.  He  must  therefore  have  intended  that 
it  should  subsist  up  to  that  date.  He  could  certainly  have  given  the 
acceptor  a  specific  time  for  consideration  ;  and  it  is  no  objection  to  say, 
that  during  this  time  he  is  held  to  be  bound  while  the  other  is  free.  It 
is  the  same  relation  of  parties  as  that  which  accrues  in  cases  of  sale 
and  return,  or  of  taking  upon  trial.     But  if  per  expressum  such  a  state 
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of  matters  may  arise,  it  may  do  so  no  less  by  implication.  Now,  inter 
absentes,  the  existence  of  such  implication  is  clearly  rested  upon  prin- 
ciple. It  arises  necessarily  exnaturd  rerum  in  such  circumstances,  and 
if  it  were  otherwise  commerce  would  be  rendered  impossible. 

The  tendency  of  courts  and  writers  on  jurisprudence  in  modern 
times  has  accordingly  been  all  in  this  direction.  Even  the  older 
authorities  are  divided,  and  many  of  their  dicta  appear  to  be  ill-con- 
sidered, amounting  to  little  more  than  an  ipse  dixit,  —  an  assertion 
without  reasoning.  As  to  Pothier,  the  exceptions  to  his  rules,  which 
he  admits,  themselves  are  destructive  of  his  rules.  He  admits  that 
damages  may  be  due,  if  an  offerer  changes  his  mirfd ;  but  why  give 
damages  if  no  wrong  is  done  ?  And  no  wrong  can  be  held  to  be  done, 
if  an  offer  is  a  thing  essentially  subject  to  recall  as  much  as  if  the 
power  of  recall  were  an  expressed  condition  of  it  when  made. 

But  if  I  offer  to  sell,  there  can  be  no  room  for  damage,  provided 
between  my  offer  and  the  ratified  acceptance  I  have  not  changed  my 
mind.  A  fortiori,  as  to  actual  shipments  being  binding,  this  is  an  effect- 
ual evidence  of  acceptance,  which  is  the  view  of  Troplong  and  other 
writers.  The  whole  question  resolves,  in  every  other  shape  which  it 
can  take,  into  a  matter  of  evidence, — whether  or  not  a  jus  gucesitum 
has  been  created  in  favor  of  the  offerer. 

In  questions  of  mandate  consent  is  held  to  continue  if  once  given, 
and  the  mandatory  is  instantly  entitled  to  act  and  to  bind  his  principal, 
and  a  revocation  of  the  mandate  goes  for  nothing.  So  much  so,  that 
in  this  case,  had  the  sale  been  to  be  effected  through  a  mandator}-,  it 
would  have  been  perfectly  good.  The  same  holds  good  in  the  case  of 
orders  to  commission  agents,  and  orders  to  ship  goods.  In  all  these 
cases  consent  is  capable  of  being  recalled  before  it  has  been  acted  on, 
but  after  this  has  taken  place  a,  jus  gucesitum  has  been  created. 

Accordingly,  as  in  the  first  branch  of  the  question,  I  hold  that  the 
acceptor  is  bound  from  the  date  of  his  acceptance,  and  that,  from  that 
date,  he  is  entitled  to  incur  charges,  to  purchase,  if  necessary,  in  order 
to  fulfil,  to  borrow,  or  to  alter  the  most  important  arrangements  on  the 
faith  of  the  contract  as  completed. 

As  to  the  specialties  of  this  case,  the  words  "upon  hearing  from 
you  "  might  be  argued  to  imply  a  condition  affecting  the  contract.  But 
it  does  not  appear  to  be  so.  These  words  rather  imply  that  the  agree- 
ment, previously  complete  as  the  [a]  personal  obligation,  would  be 
carried  out  into  a  real  contract  as  soon  as  the  other  party  should  write. 

In  regard  to  its  being  a  sale  of  heritage,  I  shall  merely  remark  that 
we  are  here  entirely  in  the  question  of  a  personal  contract.  The  prin- 
ciples which  hold  good  as  to  the  effect  of  revocation  are  not  peculiar 
to  the  sale  of  either  heritage  or  movables.  They  are  common  to  all 
consensual  contracts,  and  there  is  here  no  ground  for  distinction  or 
exception. 

Lord  Curriehill.  The  conclusion  of  the  summons  in  this  case  is, 
that  the  defender  should  be  ordained    "to  implement  his  part  of  the 

10 
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following  letters  or  missives,  — viz.,  letter  or  missive  of  offer  from  the 
defender  to  the  said  Alexander  Thomson  on  behalf  of  the  pursuers, 
dated  26th  November,  1853,  offering  or  agreeing  to  purchase  the  lands 
of  Renniston  at  the  sum  of  6,400Z.  sterling,  paj^able  at  AVhit-Sunday, 
1854  ;  and  letter  or  missive  from  said  Alexander  Thomson  on  behalf  of 
the  pursuers  to  the  defender,  dated  1st  December,  1853,  accepting  of 
said  offer  of  26th  November,  1853,"  and  that  by  accepting  of  a  dispo- 
sition of  the  subjects  and  paying  the  price.  In  the  record,  accordingly, 
the  contract  of  sale,  upon  which  this  demand  is  founded,  is  stated  to 
have  been  entered  into  by  the  parties  having  interchanged  these  docu- 
ments. And  the  plea  in  law  in  which  the  pursuers  embody  the  ground 
of  their  action  is,  that  "the  correspondence  between  the  parties,  and 
particularly  the  letters  of  26th  November  and  1st  December,  1853, 
constitute  a  valid  contract  of  sale."  The  defender  does  not  deny  that 
he  made  the  offer  contained  in  the  former  of  these  letters,  and  that  the 
latter  of  them,  if  it  had  been  delivered  to  him  tempestive,  would  have 
been  a  binding  acceptance  of  that  offer ;  but  maintains  that  that  accept- 
ance did  not  take  place  until  after  the  offer  had  been  effectually  re- 
tracted by  him. 

In  considering  the  question  thus  raised,  two  things  should  be  kept  in 
view:  1.  That  the  subject  of  this  alleged  contract  consisted  of  an 
heritable  estate  ;  and  consequently  that,  according  to  a  familiar  rule  of 
the  law  of  Scotland,  it  was  essential  to  the  validity  of  such  a  contract 
not  only  that  the  parties  should  be  fully  agreed  as  to  the  terms  of  the 
bargain,  but  that  their  consent  should  be  embodied  in  writing, — the 
mental  act  of  volition  being  ineffectual,  unless  it  be  indicated  in  writing 
according  to  certain  established  rules  (Erskine,  iii.  2,  2)  ;  ■ —  and,  2.  That 
this  alleged  contract  of  sale  is  said  to  have  been  constituted  not  by  a 
unilateral  deed,  but  by  two  different  writings,  of  which  one  was  written 
by  the  defender  in  Roxburghshire  on  the  26th  of  November,  and  the 
other  was  written  five  days  later  by  the  pursuers'  agent  in  Edinburgh, 
and  that  there  is  no  allegation  that  such  contract  was  entered  into 
by  any  act  or  deed  whatever  other  than  the  interchange  of  these  letters. 
Such  being  the  nature  of  the  present  case,  it  must  be  distinguished 
from  other  kinds  of  cases  which  are  subject  to  the  operation  of  different 
rules,  —  such,  for  example,  as  contracts  of  sale  of  goods,  which  may  be 
constituted  by  mere  consent,  without  writing  or  any  other  securhy,  — 
or  mere  promises,  which  may  become  effectual  without  acceptance  by 
the  donee, — or  mere  orders,  which  become  effectual  by  being  obeyed 
or  performed  without  any  other  acceptance.  The  contract  which  it  is 
the  object  of  the  present  action  to  enforce,  is  not  alleged  to  belong  to 
any  of  these  classes  of  transactions,  but  is  said  to  have  been  entered 
into  only  by  the  defender  sending  a  missive  of  offer  to  the  pursuers,  and 
by  the  latter  five  days  afterwards  sending  a  missive  of  acceptance  to 
the  former  ;  and  the  question  must  be  decided  according  to  those  rules 
of  law  which  are  applicable  to  a  case  of  that  kind. 

The  first  step  in  this  inquiry  is  to  ascertain  what  were  the  relative 
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positions  of  the  parties  when  the  defender  had  sent  to  the  pursuers  his 
missive  of  offer  of  the  26th  of  November,  and  before  either  the  retrac- 
tation by  the  one  party  or  the  acceptance  by  the  other  was  written. 
And  one  thing  at  least  is  clear  enough,  that  so  long  as  matters  remained 
in  that  state  there  was  no  concluded  contract  of  sale  between  the  par- 
ties, and  no  binding  obligation  was  actually  incurred  by  even  the  offerer 
t&  receive  a  disposition  of  the  subjects  and  to  pay  the  price.  The  trite 
rule  of  law  as  to  this  matter  is  thus  stated  by  Lord  Stair,  i.  3,  9,  when 
treating  of  implied  conditions  in  contracts:  "An  offer  hath  the  like 
implied  condition  of  the  other  party's  acceptance  (and  in  that  it  differs 
from  an  absolute  promise) ,  so  that  if  the  acceptance  be  not  adhibited 
presently,  or  within  the  time  expressed  in  the  offer  in  which  the  other 
party  hath  liberty  to  accept,  there  ariseth  no  obligation,  as  was  found 
25th  June,  1664,  Allan  contra  Collier."  And  the  same  author  after- 
wards (i.  10,  3)  thus  discriminates  this  implied  condition  in  offers  from 
other  things  with  which  it  is  sometimes  confounded:  "We  must  dis- 
tinguish betwixt  promise,  pollicitation  or  offer,  paction,  and  contract,  — 
the  difference  amongst  which  is  this,  that  the  obligator}'  act  of  the  will 
is  sometimes  absolute  and  pure,  and  sometimes  conditional,  in  which 
case  the  condition  relates  either  unto  the  obligation  itself,  or  to  the 
performance,  such  as  are  the  ordinary  conditional  obligations  which, 
although  they  be  presently  upon  the  granting  thereof  binding  and 
cannot  be  recalled,  yet  they  are  only  to  be  performed  and  have  effect 
when  the  condition  shall  be  existent ;  but  when  the  condition  relateth 
to  the  constitution  of  the  obligation,  then  the  very  obligation  itself  is 
pendent  till  the  condition  be  purified,  and  till  then  it  is  no  obligation  ; 
as  when  an  offer  or  tender  is  made,  there  is  implied  a  condition  that 
before  it  becomes  obligatory  the  party  to  whom  it  is  made  must  accept." 
And  in  contradistinction  to  such  an  offer  his  Lordship,  in  the  next  sec- 
tion (i.  10,  4),  says  :  "A  promise  is  that  which  is  simple  and  pure,  and 
hath  not  implied  in  it  the  acceptance  of  another." 

But  the  defender's  offer  to  the  pursuers,  although  it  did  not  create  a 
binding  obligation  on  him  so  long  as  nothing  followed  upon  it,  had  then 
the  twofold  effect  of  conferring  one  power  upon  the  pursuers,  and  of 
reserving  another  power  to  the  defender  himself.  On  the  one  hand, 
the  power  which  was  thereby  conferred  upon  the  pursuers  was  to 
accept  the  offer  at  any  moment,  within  a  reasonable  period,  so  as 
to  bind  themselves  to  pevform  the  counterpart  of  the  proposed  con- 
tract of  sale.  That  was  an  implied  condition  of  the  offer,  and  there 
was  placed  in  the  pursuers  the  option  of  purifying  that  condition  by 
accepting  the  offer  within  due  time.  As  the  period  of  time  which  was 
allowed  for  acceptance  is  not  stated  in  the  offer,  it  might  have  been  a 
question  of  some  nicety  how  long  it  was  to  endure  ;  but  that  question 
is  not  raised  in  the  present  case. 

On  the  other  hand,  the  power  which  the  defender  reserved  to  him- 
self was  to  retract  that  offer,  and  thereby  put  an  end   to  it  at  any 

iment,  so  long  as   the  pursuers  did   not   exercise   their  power  bv 
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accepting  of  the  offer  to  the  effect  above  mentioned.  That  such  an 
implied  power  is  reserved  to  the  offerer  is  another  fundamental  prin- 
ciple in  the  Scottish  law  of  mutual  contracts,  which  is  thus  expressed 
by  Lord  Stair,  i.  10,  6  :  "If  the  promise  be  pendent  upon  acceptation, 
and  no  more  than  an  offer,  it  is  imperfect  and  ambulatory,  and  in  the 
power  of  the  offerer  till  acceptance ;  and  if  he  die  before  acceptance,  it 
is  revoked,  as  a  commission  or  mandate,  which  necessarily  imports 
acceptance,  and  expires  by  the  mandator's  death."  The  implied  power 
of  retractation,  thus  reserved  by  the  law  itself  to  an  offerer,  may  indeed 
be  competently  renounced  by  him  ;  and  this  is  sometimes  done  by  his 
stating  in  his  offer  that  he  will  be  bound  by  it  only  for  a  certain  definite 
period  of  time.  But  as  the  defender  in  his  offer  did  not,  in  this  or  any 
other  way,  renounce  his  implied  power  of  retractation,  it  remained  with 
him. 

Holding  then,  that  at  the  time  when  the  defender's  offer  of  26th 
November  reached  the  pursuer  Mr.  Thomson,  the  positions  of  the 
respective  parties  were,  that  the  latter  had  the  power  of  concluding 
the  bargain  by  accepting  of  the  offer,  so  as  to  bind  themselves  to  per- 
form the  counterpart  thereof,  —  but  that  so  long  as  they  did  not  effect- 
ually exercise  that  power,  there  remained  with  the  defender  a  reserved 
power  to  retract  his  offer,  —  the  question  comes  to  be,  Which  of  these 
powers  was  first  effectually  exercised?  The  solution  of  this  question 
has  been  rendered  puzzling  by  the  circumstance,  that  both  the  retrac- 
tation and  the  acceptance  were  transmitted  through  the  post-office,  and 
they  crossed  each  other  in  the  course  of  their  transit.  According  to 
the  statements  of  the  defender  (the  truth  of  which  must  be  assumed  in 
this  discussion  as  to  their  relevancy,  he  being  willing  to  undertake  a 
proof  of  them) ,  his  letter  of  retractation  was  written  and  posted  at 
Jedburgh  before  or  about  the  hour  of  noon  of  the  1st  of  December, 
and  arriving  in  Edinburgh  in  the  course  of  that  clay,  was  delivered  to 
Mr.  Thomson  early  on  the  morning  of  the  2d  of  December,  whereas 
the  pursuers'  letter  of  acceptance  was  written  and  posted  at  Edinburgh 
not  sooner  than  half-past  two  o'clock  on  the  1st  of  December,  and 
remaining  in  the  post-office  of  Edinburgh  all  night,  was  delivered  to  the 
defender  in  Roxburghshire  on  the  evening  of  the  2d  of  December.  And 
thus,  if  either  the  time  of  writing  and  posting  of  these  letters  by  the 
writers  of  them  —  or  the  time  of  the  actual  delivery  of  them  to  the 
parties  to  whom  they  were  addressed  —  be  held  to  be  the  punctum  tem- 
poris  when  thej'  became  effectual,  the  retractation  was  prior  in  date  to 
the  acceptance. 

When  I  pronounced  the  interlocutor  now  under  review,  I  thought 
that  the  time  of  posting  the  letters  was  the  criterion  ;  as  it  then  appeared 
to  me  that  the  posting  of  a  letter  was  in  effect  delivery  of  it  to  or  for 
behoof  of  the  party  to  whom  it  is  addressed.  And  if  that  opinion  as  to 
the  effect  of  posting  a  letter  be  well  founded,  I  still  think  that  the  con- 
clusion I  deduced  from  it  was  a  sound  one,  inasmuch  as  even  on  that 
assumption  the  missive  of  retractation  must  be  held  to  have  been  first 
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completed  by  delivery.  And  although,  in  consequence  of  the  able  and 
more  ample  discussion  which  the  case  has  undergone  since  the  inter- 
locutor was  pronounced,  I  have  changed  my  opinion  as  to  the  effect  of 
posting  letters  in  such  a  case  as  the  present,  and  I  now  think  that  such 
letters  require  to  be  actually  delivered  to  the  parties  to  whom  they  are 
addressed,  or  to  those  acting  for  them,  the  result  appears  to  me  to  be 
the  same,  because  the  delivery  of  the  letter  of  retractation  preceded  the 
delivery  of  the  letter  of  acceptance  by  a  still  longer  period  of  time  than 
the  posting  did.  The  pursuers  cannot  escape  from  this  dilemma,  unless 
they  establish  not  only  that  the  mere  posting  of  their  letter  of  accept- 
ance rendered  it  binding  on  both  parties,  but  also  that  the  posting  of 
the  defender's  letter  of  retractation  had  not  a  similar  effect.  I  do  not 
think  that  they  have  established  that  proposition  either  on  principle  or 
on  authority. 

At  the  debate,  the  counsel  for  the  pursuers  was  requested  to  state 
the  precise  ground  on  which  the  mere  posting  of  such  a  letter  of 
acceptance  made  it  binding  on  the  party  to  whom  .it  is  addressed, 
although  he  be  then  in  ignorance  of  such  a  proceeding ;  and  I  did  not 
hear  any  satisfactory  answer  to  that  question.  So  far  as  I  could  gather 
from  the  argument,  the  proposition  was  attempted  to  be  supported  on 
two  different  grounds  :  1st,  That  the  posting  of  the  letter  of  acceptance 
being  sufficient  evidence  of  the  pursuers  having  consented  to  accept  of 
the  defender's  offer,  the  condition  of  the  offer  was  purified  by  such 
acceptance,  even  although  the  defender  was  in  ignorance  of  the  pro- 
ceeding until  a  late  period  of  the  following  da}' ;  and,  2d,  That  the 
posting  of  the  letter  is  to  be  held  as  having  been  delivery  thereof  on 
behalf  of  the  defender.  But  I  do  not  think  that  either  of  these  propo- 
sitions is  consistent  with  the  established  principles  of  the  law  of 
Scotland. 

1.  Even  assuming  that  the  posting  of  the  letter  of  acceptance  on  the 
afternoon  of  the  1st  of  December  was  sufficient  evidence  of  the  pursuers 
having  then  consented  to  accept  of  the  offer,  that  consent  was  not  such 
as  could'  conclude  this  bargain  until  the  letter  was  delivered  to  the 
defender  ;  because,  until  it  was  communicated  to  the  offerer,  it  was  not 
in  legal  effect  acceptance  of  an  offer.  An  offer  is  effectually  accepted 
only  by  the  offeree  doing  that  which  binds  himself  to  perform  the 
counterpart  of  the  offer.  What  is  tendered  by  an  offerer  is  to  under- 
take to  give  or  to  do  something  on  the  offeree  undertaking  to  give 
or  to  do  something  in  return ;  and  although  the  offer  conferreth 
on  the  latter  the  conditional  power  of  binding  the  former,  this  power 
can  be  exercised  so  as  to  purify  that  condition,  and  to  deprive  the 
offerer  of  his  reserved  power  of  retractation,  only  by  the  offeree 
binding  himself  to  perform  what  is  required  of  him  in  the  offer.  In 
short,  so  long  as  the  offeree  does  not  so  bind  himself,  but  reserves  entire 
his  option  of  being  free  from  the  bargain,  the  offerer  also  retains  his 
reserved  power  of  retractation,  and  neither  party  is  irrevocably  bound 
until  both  parties  be  so.     And  hence  the  pursuers'  letter  of  acceptance, 
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so  long  as  it  did  not  effectually  impose  an  irrevocable  obligation  on 
them  to  sell  the  estate  of  Renniston  to  the  defender  on  the  terms  stated 
in  his  offer,  could  not  deprive  him  of  his  legal  reserved  right  to  retract 
that  offer. 

But  the  letter  of  the  pursuers  had  not  that  effect  so  long  as  it  was 
not  delivered  to  the  defender.  Even  if  it  had  not  been  essential  to  the 
efficacy  of  the  acceptance  that  it  should  be  in  writing,  it  would  not 
have  been  irrevocable  by  the  pursuers  so  long  as  it  was  kept  from  the 
knowledge  of  the  defender.  The  writer  of  the  letter  might  have 
destroyed  it  so  long  as  it  remained  in  his  own  hands.  After  despatch- 
ing it  by  his  clerk,  or  servant,  or  any  person  in  his  employment,  he 
might  have  recalled  it  before  it  arrived  at  its  destination,  and  have  still 
destroyed  it.  Or,  after  so  despatching  it,  he  might  still  have  sent  an 
express  with  a  refusal  of  the  offer,  and  if  it  had  been  first  delivered,  he 
would  still  have  been  free,  and  the  treaty  would  have  been  at  an  end. 
In  short,  until  the  acceptance  reached  the  offerer,  there  was  not  that 
conventio  in  idem  placitum  which  is  necessary  to  constitute  a  mutual 
contract.1  Until  then,  the  pursuers  had  not  conferred  upon  the 
defender  that  power  of  exacting  performance  of  the  counterpart  of  the 
offer  which  was  essentially  necessary  to  constitute  a  binding  obligation 
upon  them,  and  to  render  their  acceptance  effectual ;  and  their  consent 
was  merely  a  resolution,  which  has  no  such  effect.  This  fundamental 
principle  in  the  law  of  Scotland  is  clearly  stated  thus  by  Lord  Stair,  i. 
10,  2  :  "  We  must  distinguish  three  acts  of  the  will,  —  desire,  resolution, 
and  engagement.  1.  Desire  is  a  tendency  or  inclination  of  the  will 
towards  its  object,  and  it  is  the  first  motion  thereof,  which  is  not  sufficient 
to  constitute  a  right ;  neither  is  resolution  (which  is  a  determinate  pur- 

1  "  What  is  the  precise  moment  when  the  concourse  of  the  two  wills  effects  the 
extinction  of  the  debt,  and  when  the  creditor  can  no  longer  revoke  the  offered  re- 
lease ?  Is  it  necessary  that  the  acceptance  be  known  to  the  creditor  ?  51.  Pardessus 
(Cours  de  Droit  Commercial,  torn.  i.  p.  252,  et  seq.)  thinks  that,  immediately  upon  the 
acceptance  of  the  offer,  the  contract  is  perfect,  and  that  it  can  no  longer  be  revoked 
by  the  creditor,  though  he  does  not  yet  know  of  the  acceptance.  I  have  held,  on  the 
contrary  (torn.  vi.  No.  29,  pp.  32,  33),  that  he  who  has  made  an  offer  can  revoke  it, 
up  to  the  moment  when  the  acceptance  is  known  to  him,  because  an  acceptance  which 
is  not  known  is  in  law  as  if  it  did  not  exist.  I  have  followed  in  that  particular  the 
doctrine  of  Heineccius,  which  seems  to  me  the  most  correct,  and  which  besides  is 
sanctioned  by  the  Code,  art.  032,  since  it  permits  a  donor  to  revoke  his  donation 
until  he  has  knowledge  of  its  acceptance.  The  reader  can  weigh  the  reasons  of  two 
professors,  who  both  seek  the  truth  in  good  faith  without  claiming  to  make  their 
opinion  prevail."  —  Toullier,  Droit  Civil,  liv.  iii.  tit.  iii.  chap.  v.  No.  021,  note  3. 

"  Quasri  etiam  solet,  svjjiciatiie  acceptionem  factam  esse,  an  prteteiia  requiratur,  ut  inno- 
tescat  ilia  promitteiiti  ?  Subtiliter  auctor  resp.  videndum  esse,  quid  actum  sit,  nam 
posse  utraque  sub  conditione  conveniri,  si  alter  acceptet,  et  si  innotuerit  ilium  accep- 
tasse.  Deinde  videndum  sit,  an  promissio  sit  mutua,  an  unilateralis.  Ibi  necessarium 
esse,  ut  mihi  innotescat  acceptatio,  hie  prasumi  ilium  acceptasse. 

"  Sed  non  opus  est  his  ambagibus.  Semper  requiritur,  ut  acceptatio  mihi  inno- 
tescat. Non  esse  et  non  apparere  in  jure  pari  passu  ambulant.  Sed  innotescit  mihi 
vel  per  signa  arteritis  expressa,  e.g.  verba,  litteras,  cet.  vel  per  prsesumtionem,  si 
alter  tam  sit  indigus,  ut  non  possit  adspernari  promissum."  —  Heineccius,  Prajlect. 
in  Grotium,  lib.  ii.  cap.  xi.  §  15.  —  Ed. 
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pose  to  do  that  which  is  desired)  efficacious ;  because  whatsoever  is 
resolved  or  purposed  may  be,  without  fault,  altered,  unless  by  accident 
the  matter  be  necessary,  or  that  the  resolution  be  holden  forth  to  assure 
others,  the  alteration  whereof,  without  evident  ground,  importeth  levity 
and  inconstancy,  and  sometimes  deceit  and  unfaithfulness ;  but  still 
resolution  is  but  an  act  of  the  will  with  itself,  as  deliberation  is  of  the 
understanding  acting  within  itself;  and  it  is  unquestionable  nothing 
can  be  obliged  to  itself,  though  it  be  obliged  to  God,  or  to  another  in 
relation  to  itself;  and,  therefore,  if  a  party  should  express  a  resolution 
to  give  unto,  or  to  bestow  upon,  another  any  thing,  though  that  resolu- 
tion related  to  the  good  of  another,  yet  it  is  not  obligatory,  nor  can  that 
other  compel  the  resolver  to  perform,  though  it  were  never  so  fully 
cleared  or  confirmed  by  word  or  writ.  So  it  was  found  that  a  resolu- 
tion expressed  both  by  word  and  writ  in  favor  of  near  relations  did  not 
confer  an  obligation.  — Februarj'  27,  1673,  Kincaid  contra  Dickson,  12, 
143.  It  remaineth,  then,  that  the  only  act  of  the  will  which  is  effica- 
cious is  that  whereby  the  will  conferreth  or  stateth  a  power  of  exaction 
in  another,  and  thereby  becomes  engaged  to  that  other  to  perform." 

The  pursuers'  letter  of  acceptance,  so  long  as  it  was  undelivered  and 
unknown  to  the  defender,  was  ineffectual  to  bind  them ,  not  only  accord- 
ing to  the  principle  of  that  law  of  mutual  contracts,  but  likewise 
according  to  another  rule  of  the  law  of  Scotland, — that  deliveiy  of  a 
writing  to  the  grantee,  or  to  some  person  for  his  behoof,  is,  in  the  gen- 
eral case,  necessary  to  make  it  binding  on  the  grantor.  As  already 
stated,  writing  was  as  essential  as  consent  itself  to  constitute  the  alleged 
contract,  in  respect  that  the  subject  of  it  was  land.  And  although 
writing  on  one  side  may  be  effectual  when  it  is  followed  by  implement 
or  rei  interventus,  importing  that  the  parties  were  acting  upon  it,  yet  as 
the  present  action  is  not  laid  upon  any  such  medium,  but  expressly 
on  the  ground  of  the  defender's  missive  of  offer  having  been  accepted  by 
the  pursuers'  missive  of  1st  December,  1853,  the  latter  writing  required 
to  be  validated  according  to  the  established  rules  of  law.  And  while 
the  want  of  the  statutory  rules  of  authentication  is  of  no  importance 
in  consequence  of  its  having  been  holograph  of  the  grantor,  yet  so  long 
as  it  was  not  delivered  to  the  grantee  it  was  not  binding  on  the  former, 
and  consequently  did  not  deprive  the  latter  of  his  right  of  retracting 
his  offer.  Delivery  is,  in  such  a  case,  as  indispensable  a  solemnity  to 
validate  a  writing,  as  are  the  statutory  solemnities  in  cases  in  which 
writing  is  not  holograph  nor  privileged.  And  had  the  pursuers'  mis- 
sive not  been  holograph,  it  would  not  have  been  effectual  as  an  accept- 
ance without  the  statutory  solemnities,  even  although  the  offer  itself  had 
been  holograph  or  duly  authenticated.  This  was  decided  in  the  case 
of  Barron,  23d  January,  1794,  Mor.,  p.  8463,  where  one  of  the  mutual 
missives  by  which  a  contract  as  to  heritable  property  was  entered  into 
was  neither  attested  nor  holograph,  and  the  court  held  that  ' '  a  bargain 
concerning  heritage  may  indeed  be  completed  by  a  unilateral  obliga- 
tion.    But  the  present  is  not  a  case  of  that  kind.     It  is  a  mutual  con- 
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tract  entered  into  by  mutual  missives,  which  must  be  binding  on  both 
or  neither  of  the  contracting  parties.  This  is  the  rule  in  all  bargains 
concerning  heritage,  as  has  been  solemnly  decided."  And  accordingly 
Erskine,  iii.  2,  2,  states  :  "  Where  an  agreement  concerning  heritage  is 
executed  in  the  form  of  mutual  missives,  both  missives  must  be  pro- 
bative, otherwise  either  party  may  resile."  And  as  the  delivery  is  as 
necessary  to  the  validity  of  such  a  writing  as  is  any  of  the  statutory 
solemnities,  it  follows  that,  so  long  as  one  of  the  writings  by  which 
alone  this  alleged  contract  is  said  to  have  been  constituted  was  not 
delivered,  it  was  of  no  effect,  and  it  remained  in  the  power  of  either 
party  to  resile.  And  for  this  reason,  as  well  as  on  the  more  general 
rule  in  the  law  of  mutual  contracts  above  stated,  I  think  that,  until  the 
missive  of  acceptance  was  delivered  to  the  defender,  the  pursuers  had 
not  become  irrevocably  bound  to  him,  and  he  had  not  been  deprived 
of  his  power  of  retractation. 

2.  Nor  is  there  any  authority  in  the  law  of  Scotland  for  holding  that 
the  posting  of  the  letter  of  acceptance  by  the  pursuers  is  to  be  dealt 
with  as  deliver}'  thereof  to  or  on  behalf  of  the  defender.  If  this  were 
the  rule,  there  appears  to  be  no  good  reason  wiry  that  rule  should  not 
be  applied  also  to  the  defender's  letter  of  retractation ;  and  if  it  were, 
then,  as  already  stated,  the  retractation  was  completed  by  delivery 
thereof  to  or  on  behalf  of  the  pursuers  before  the  acceptance  was  so 
delivered. 

But  the  pursuers  have  failed,  as  I  think,  to  show  that  the  posting  of 
their  letter  had  such  an  effect  in  law.  The  postmaster-general  and  the 
subordinate  officers  and  servants  of  the  post-office  establishment  are 
not  constituted  by  law  the  agents  or  mandatories  of  the  parties  to 
whom  posted  letters  are  addressed,  and  are  not  even  in  the  position, 
nor  subject  to  the  rules,  of  common  carriers  ;  and  a  party  to  whom  a 
letter  is  addressed  is  not  placed  in  the  position  of  having  received 
delivery  of  it,  by  its  being  merely  dropped  into  the  receiving-box  of 
a  distant  post-office,  and  before  he  actually  receives  it,  or  has  any 
knowledge  of  its  existence.  And  although  the  writer  of  a  posted 
letter  may  not  be  entitled  to  obtain  redeliver}'  of  it  from  the  officers 
of  the  post-office,  this  is  only  in  consequence  of  a  regulation  for  the 
benefit  of  the  public,  which  equally  forbids  these  functionaries  to 
deliver  the  letter  to  the  party  to  whom  it  is  addressed  until  it  reaches 
its  destination.  In  short,  the  writer  of  a  posted  letter,  although  he 
may  have  lost  command  over  the  document  itself,  has  no  more  lost 
his  control  over  the  act  of  his  will  which  he  therein  expresses,  than  if 
that  document  were  still  in  the  hands  of  his  own  servant  or  messenger. 
That  this  is  the  true  view  of  the  matter  appears  to  me  to  be  estab- 
lished by  the  case  of  Lady  Dunmore,  15th  December,  1830,  where  a 
letter,  written  in  order  to  conclude  a  contract  of  hiring,  was  placed  in 
a  post-office,  and  some  hours  afterwards  another  letter  was  posted 
retracting  the  former  one,  and  both  of  the  letters  were  received  at  the 
same  time  by  the  party  to  whom  they  were  addressed.     If  the  mere 
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posting  of  the  letters  had  been  equivalent  to  delivery,  then  the  bargain 
would  have  been  irrevocably  concluded  the  moment  the  first  one 
was  posted  ;  and  the  second  one  containing  the  retractation  would  have 
been  too  late  and  ineffectual.  But  the  court  held  that  neither  of  them 
were  binding  until  they  were  delivered ;  and  that  the  first  one  was 
duly  retracted,  and  the  bargain  was  not  concluded.  Lord  Newton, 
who  pronounced  the  judgment  which  was  affirmed  by  the  Inner  House, 
stated  the  ground  of  the  judgment.  After  stating  the  necessity 
of  deliver}-  to  make  a  missive  of  offer  binding,  he  proceeds:  "Nor 
will  the  writing  of  a  letter  of  acceptance  be  sufficient  if  this  letter  is 
never  sent.  The  Lord  Ordinary  conceives  that  if,  after  writing  such  a 
letter,  the  author  should  add  a  postscript,  stating  that,  on  farther  con- 
sideration, or  in  consequence  of  new  intelligence,  he  did  not  choose  to 
accept  the  offer,  and  if,  from  the  letter's  referring  to  other  matters,  he 
still  thought  it  necessary  to  send  it,  the  acceptance  would  be  effectually 
recalled.  But  if  this  be  the  case,  the  same  effect  would  follow  when  a 
second  letter  retracting  the  offer  is  transmitted  by  the  same  post,  so  as 
to  be  received  at  the  same  time,  or  where  a  communication  to  this  effect 
is  made,  by  express  or  otherwise,  to  the  offerer  before  the  acceptance 
reaches  him.  In  short,  each  party  may  resile  so  long  as  his  offer  or 
acceptance  has  not  been  communicated  to  the  other  party." 

Nor  was  a  different  principle  established,  as  the  pursuers  maintain, 
in  the  case  of  Dunlop  v.  Higgins,  2d  July,  1847,  affirmed  on  appeal  24th 
February,  1848.  In  that  case  the  question  was,  —  not  whether  the  offer 
had  been  retracted  before  it  was  accepted  ?  because  there  had  confess- 
edly been  no  retractation  of  the  offer,  either  delivered,  or  posted,  or  even 
written,  before  the  letter  of  acceptance  of  it  was  actually  received  by 
the  offerers,  but  whether  the  acceptance  had  been  made  within  the 
period  limited  by  the  usage  of  trade  for  that  purpose  ?  The  offer  was 
sent  from  Glasgow  to  Liverpool,  and  the  acceptance  was  not  only 
posted  in  Liverpool,  but  received  by  the  offerers  in  Glasgow,  without 
the  latter  having  in  the  mean  time  retracted  the  offer  ;  and  the  ground 
on  which  the  latter  attempted  to  resile  from  the  bargain  was,  that 
according  to  usage  of  trade  the  time  within  which  such  a  mercantile 
offer  may  be  accepted  is  limited  to  the  return  of  post ;  and  the  offeree 
had  not  accepted  it  (as  was  alleged)  by  the  return  of  post,  inasmuch 
as,  although  he  had  posted  his  letter  at  Liverpool  on  the  very  day  he 
had  received  the  offer,  it  had  been  detained  on  its  journey  to  Glasgow 
in  consequence  of  the  road  having  been  obstructed  by  frost.  It  was 
held  that  the  acceptance  was  made  according  to  that  rule  of  commercial 
usage,  as  it  was  duly  sent  by  return  of  post,  although  the  return  of  the 
post  was  so  accidentally  delayed.  But  the  question,  whether  the  offer 
could  not  have  been  retracted  by  the  offerer  before  it  was  actually  de- 
livered to  the  offeree,  not  only  was  not  decided  in  the  affirmative  in  that 
case,  but  was  expressly  held  to  be  left  open,  as  appears  from  the  fol- 
lowing remarks  of  Lord  Fullerton,  which  were  acquiesced  in  by  the 
other  judges.     He  said:  "I  find  it  necessary  to  make  a  distinction 
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which  neither  party  were  disposed  to  notice  in  the  course  of  the  argu- 
ment. I  mean  the  distinction  between  the  binding  effect  of  the  accept- 
ance when  put  into  the  post,  as  barring  the  offerer  from  founding  on 
the  implication  that  it  was  declined,  and  the  absolute  completion  of  the 
contract.  I  think  the  posting  of  the  acceptance  b}T  the  pursuers  had 
most  certainly  the  first  effect.  That  having  been  done,  there  was  no 
silence  on  their  part,  and  consequently  the  pursuers  were  barred  from 
arguing  that  the  offer  must  be  held  to  have  been  declined.  But  I  am 
by  no  means  prepared  to  go  farther,  and  to  say  that  in  the  larger  ques- 
tion of  the  actual  completion  of  the  contract,  the  mere  fact  of  the  putting 
of  the  letter  of  acceptance  into  the  post-office  has  the  same  effect  as  if  it 
had  not  only  been  put  into  the  post-office,  but  had  been  actually  deliv- 
ered to  the  other  party."  And  his  Lordship,  after  criticising  Professor 
Bell's  opinion,  to  which  I  shall  afterwards  advert,  adds  :  "  1  do  not  see 
how  there  can  be  in  idem  placitum  concursus  et  conventio  between  two 
parties,  where  one  of  them  remains  in  entire  ignorance  of  the  fact  — 
the  acceptance  —  on  which  the  concursus  et  conventio  is  supposed  to  rest.'' 
These  remarks  show  that  the  principle  of  the  case  of  Lady  Dunmore 
was  left  untouched  and  entire  by  the  decision  in  this  case  of  Higgins. 

As  to  the  English  case  of  Adams  v.  Lindsell,  1  Barn.  &  Aid.  681, 
founded  on  by  the  pursuers,  it  might  be  sufficient  to  state  that,  if  the 
principle  which  has  received  effect  in  Scotland  were  at  variance  with 
the  law  of  England,  this  would  only  be  one  of  inany  particulars  in 
which  the  principles  of  the  two  systems  of  law  as  to  contracts,  and 
particularly  as  to  contracts  for  sale,  differ  from  each  other ;  and  that  of 
course  this  Scots  case  must  be  decided  according  to  the  law  of  Scot- 
land. But  in  that  case,  as  in  the  Scots  case  of  Higgins,  no  retracta- 
tion of  the  offer  was  either  posted  or  written  by  the  offerer  before  he 
received  actual  delivery  of  the  offeree's  acceptance  ;  and  there  also  the 
question  was  only  whether  the  acceptance  had  been  made  within  the 
time  which  in  that  case  was  expressly  conditioned  in  the  offer,  —  viz., 
by  return  of  post.  That  question  was  decided  in  the  affirmative,  be- 
cause the  offeree  despatched  this  acceptance  by  the  first  post  after  he 
received  the  offer,  although  that  offer  had  not  reached  him  in  due  time 
in  consequence  of  a  mistake  by  the  offerer  himself  in  misdirecting  it. 

It  ma}-  be  farther  remarked,  that  as  the  reports  of  both  the  cases  of 
Higgins  and  of  Adams  state  that  they  proceeded  upon  what  was  held 
to  have  been  a  usage  of  trade  in  such  commercial  cases,  these  decisions 
could  be  of  no  authority  in  a  question  as  to  the  completion  of  a  contract 
of  sale  of  land  in  Scotland,  as  such  a  transaction  is  not  alleged  to  be 
subject  to  the  operation  of  any  such  usage  of  trade. 

The  pursuers  farther  maintained  that  the  mere  posting  of  their  letter 
of  acceptance  ought  to  be  held  as  delivery  of  it  to  the  defender,  because 
he  having  sent  his  offer  through  the  post-office  constituted  it  the  me- 
dium through  which  the  answer  was  to  be  sent  to  him.  But  since  the 
law  itself  did  not  place  the  officers  of  the  post-office  in  the  position  of 
servants  or  mandatories  of  the  defender  in  the  management  of  this 
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transaction,  there  appears  to  me  to  be  no  ground  for  holding  that  they 
were  placed  in  such  a  position  by  his  authority.  Although  he  availed 
himself  of  that  public  mode  of  conveyance  to  transmit  his  letter  to  the 
pursuers,  he  did  not  tell  them  how  to  transmit  their  answer,  and  left 
them  at  full  liberty  to  do  so  by  sending  it  by  their  clerk,  or  servant, 
or  by  delivering  it  personally,  as  well  as  by  sending  it  through  the 
post-office.  Not  only  did  the  defender  not  authorize  the  officers  of  the 
post-office,  or  any  other  third  party,  to  receive  an  acceptance  on  his 
behalf,  but  on  the  contraiy  he  appears  to  me  to  have  expressly  ex- 
cluded any  such  pretence  by  his  having  stated  in  his  letter  of  offer  that 
the  acceptance  was  to  be  delivered  to  himself,  inasmuch  as  he  stipulated, 
in  his  offer  of  26th  November,  that  "  upon  hearing  from  you  that  these 
terms  are  to  be  acceded  to,  the  form  necessary  in  such  transactions 
will  be  gone  through."  I  refer  to  this  clause  not  as  being  a  stipulation 
for  what  would  not  have  been  requisite  by  the  ordinary  rule  of  law 
although  it  had  not  been  expressed,  but  as  showing  that  the  defender 
did  not  dispense  with  the  ordinary  rule  of  law,  and  required  the  pursuer, 
in  conformity  with  that  rule,  to  inform  himself  whether  the  terms  of  hia 
offer  were  to  be  acceded  to. 

The  pursuers  found  upon  a  remark  in  Professor  Bell's  Commentaries, 
i.  326,  that  "  in  the  common  ease  it  is  not  necessary  that  the  acceptance 
shall  have  reached  the  person  who  makes  the  offer."  But  no  authority 
is  quoted  in  support  of  that  remark  ;  and  although  it  is  correct  enough 
as  to  several  classes  of  cases,  such,  for  example,  as  those  in  which  there 
is  an  unconditional  promise,  or  in  which  orders  for  goods  are  given  and 
implemented,  it  is  not  consistent  with  the  principles  of  the  law  of  Scot- 
land relative  to  the  completion  of  onerous  contracts,  which  can  be 
entered  into  only  by  writing,  and  where  the  writings  are  to  consist 
of  a  conditional  offer  by  one  party,  and  such  an  acceptance  by  the 
other  as  binds  him  irrevocably  to  perform  the  counterpart  of  the  offer. 
This  doctrine  accordingly  was  not  adopted  in  the  case  of  Ladj'  Dun- 
more  ;  and  in  the  case  of  Higgins  it  was  stated  from  the  bench  to 
require  some  modification.  And  even  Professor  Bell  himself  does  not 
appear  to  have  thought  that  it  applies  to  cases  where  writing  or  some 
other  external  act  is  essential  to  the  constitution  of  a  contract,  as  is 
the  case  here  ;  for  he  states  in  the  sequel,  that  (ib.  p.  327)  "  the  doc- 
trine of  locus  pcenitentia  is  a  corollary  from  the  law  which  appoints 
particular  evidence  or  solemnities  for  the  constitution  of  obligations. 
Till  the  final  purpose  to  undertake  an  obligation  be  declared,  and  the 
pledge  of  faith  conclusively  given,  there  is  no  binding  obligation,  there 
is  locus  pcenitentice." 

Both  parties  have  quoted  largely  from  the  writings  of  jurists  and 
commentators  on  the  civil  law.  But  the  speculations  of  these  learned 
authors  are  so  much  at  variance  as  to  make  them  of  but  little  use  as 
guides  in  such  a  question.  And  fortunately  in  Scotland  we  have  those 
general  principles  of  the  law  of  contracts,  which  have  been  adopted  in 
this  country,  stated  in  a  very  lucid  manner  by  a  most  eminent  jurist, 
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who,  after  having  taught  philosophy  as  a  professor  in  one  of  our  uni 
versities  for  several  years,  was  distinguished  as  a  practising  lawyer  and 
a  most  eminent  judge  for  a  period  of  about  half  a  century,  and  who,  as 
he  himself  informs  us  (Preface  to  More's  Stair,  p.  22),  as  to  his  Insti- 
tutes of  the  law  of  Scotland,  "  did  derive  it  from  that  common  law  that 
rules  the  world,  and  compared  it  with  the  law  civil  and  canon,  and 
with  the  custom  of  neighboring  nations."  I  am  referring,  of  course,  to 
Lord  Stair,  and  it  is  in  his  Institutes  I  have  looked  for  and  found  those 
principles  of  the  law  of  Scotland,  on  which  I  have  founded  my  opinion 
in  this  case.  And  I  may  acid,  that  my  confidence  in  the  general  prin- 
ciple, stated  by  Lord  Newton  as  the  ground  of  the  judgment  in  the  case 
of  Ladj-  Dunmore,  is  much  strengthened  by  the  circumstance  that  that 
eminent  judge  was  for  a  considerable  time  professor  of  civil  law  in  the 
University  of  Edinburgh.  And  unless  the  principles  taught  by  these 
authorities  are  now  to  be  relinquished  as  our  guides  in  practice,  I  think 
that  the  relevancy  of  the  defence  in  this  case  must  be  sustained.1 

The  Court  pronounced  the  following  interlocutor :  "  Recall  the  inter- 
locutor of  the  Lord  Ordinary  reclaimed  against ;  repel  the  pleas  stated 
for  the  defender,  and  decern  against  him  conform  to  the  conclusions  -of 
the  libel :  Find  the  defender  liable  in  expenses  to  the  pursuers,"  &c. 


F ,  D ,  and  Others. 


Court  of  Cassation  in  France,  September  1,  1813. 

[Reported  in  Merlin,  Repertoire  de  Jurisprudence,  Tit.  Vente,   1.  Art.  III.,  No.  XI.  bis.] 

In  the  beginning  of  January,  1813,  D.,  who  was  intending  to  pur- 
chase an  English  license,  was  at  Paris  with  S.  of  Havre,  who  had 
recently  purchased  the  ship  Elisa  of  one  M.  Filleau. 

S.  proposed  to  transfer  his  bargain  to  D.  for  his  firm,  F.,  D.,  &  Com- 
pany. 

To  induce  D.  to  treat  with  him,  S.  declared  that  he  would  assume, 
among  other  obligations,  that  of  furnishing  this  vessel  with  fifteen  men, 
comprising  therein  two  captains  and  one  master  of  perfectly  good 
repute,  and  that  the  vessel  should  be  read}-  to  put  to  sea  the  5th  of 
February,  1813. 

The  bargain  was  not  concluded;  S.  returned  to  Havre:  it  was 
agreed  that  D.  should  write  to  him,  if  he  concluded  to  make  the  pur- 
chase in  question. 

The  21st  of  January,  1813,  the  Messrs.  D.  wrote  to  S.  as  follows : 

1  An  opinion  was  also  delivered  by  Lord  Deas,  concurring  with  those  of  the  Lord 
President  and  Lord  Ivory,  but  it  has  not  been  thought  necessary  to  print  it  in  this 
collection.  —  Ed. 
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"  You  have  guaranteed  to  us  to  furnish  this  ship  with  fifteen  men,  com- 
prising therein  two  captains  and  one  master  of  perfectly  good  repute, 
and  that  the  ship  shall  be  ready  to  put  to  sea  the  5th  of  February 
next.  .  .  .  With  these  several  assurances  and  guaranties,  without  which 
we  should  not  treat,  since  this  affair  is  based  entirely  on  our  confidence 
in  jour  aforesaid  assurances  and  guaranties.  .  .  we  consent  to  assume 
in  your  place  and  stead,  the  payment  to  M.  Filleau  of  the  price  of 
55,000  francs,"  &C1 

S.  answered  this  letter  by  two  others  of  the  23d,  the  one  written,  as 
he  said,  in  the  morning,  and  the  other  in  the  evening ;  but  they  both 
arrived  at  Paris  on  the  25th,  at  the  same  moment. 

In  the  first  of  these  letters  he  said  :  "  The  ship  was  still  in  my  hands 
when  your  letter  reached  me ;  it  is  therefore  yours  upon  the  conditions 
agreed  upon  between  us.  You  can.  act  accordingly.  I  have  only  time 
to  address  you  this  word,  so  that  you  may  receive  it  to-morrow  evening. 
A  longer  letter,  which  I  am  going  to  write  to  you  this  evening,  will 
reach  you  Monday  morning  by  the  diligence." 

In  the  second  letter,  after  announcing  that  the  definitive  act  of  sale 
would  be  passed  on  the  morrow,  he  added  :  ' '  The  most  difficult  thing  is 
the  crew,  with  which  I  have  occupied  myself  since  the  receipt  of  your 
letter.  ...  It  is  very  true  that  I  said  to  you  that  I  could  have  the  ship 
ready  to  sail  the  5th  of  February ;  she  will  be  much  sooner ;  but  as  to 
the  crew,  if  you  had  come  to  a  decision  in  time,  I  would  have  written 
from  Paris  to  obtain  one  ;  and  now  it  is  going  to  be  necessary  to  send 
an  agent  to  look  for  one,  and  it  is  scarcely  possible  that  this  crew  can 
be  at  hand  at  so  early  a  date  :  I  shall  leave  nothing  undone,  however,  to 
accomplish  it." 

To  this  letter  .  .  .  the  Messrs.  D.  replied,  by  letter  of  the  25th 
January,  that  they  could  not  accept  the  purchase,  since  S.  did  not 
assure  them  of  the  provision  of  a  crew  of  good  character,  and  of  two 
honest  and  intelligent  captains,  as  he  had  offered  and  guaranteed  to 
them,  so  as  to  put  to  sea  the  5th  of  February,  conditions  specified  in 
their  letter  of  the  21st,  and  upon  which  thej-  had  made  the  purchase  of 
the  ship  Elisa  to  depend. 

The  same  day,  the  25th,  S.  confirmed  his  letters  of  the  23d,  announcing 
that  the  act  had  been  signed  on  the  25th,  that  he  had  received  55,000 
francs  in  drafts,  the  price  of  the  ship,  &c. 

S.  added  that  he  had  sent  a  man  to  Ostend,  Dunkirk,  and  Ant- 
werp, for  the  crew  ;  that  it  was  necessary  to  be  on  the  alert ;  and  that 
he  intended  that  every  thing  should  be  ready  the  5th  of  February,  if  it 
waspossible. 

The  Messrs.  D.  replied  to  this  letter  the  28th,  confirming  the  positive 
refusal  expressed  in  that  of  the  25th.  They  said  they  had  only  con- 
sented to  the  purchase  upon  the  several  conditions  specified  in  their 

1  Messrs.  T>.  added :  "  We  shall  expect  your  answer  by  return  of  post.  .  .  .  Please 
to  deliver  your  answer  to  the  conductor  of  the  mail,  promising  him  two  or  three 
francs." 
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letter  of  the  21st;  and  that  all  the  guaranties  demanded  not  having 
been  accorded,  they  were  not  bound. 

Upon  the  presentation  of  the  bills  drawn  by  S.  to  the  order  of 
M.  Filleau,  who  had  sold  the  Elisa,  the  Messrs.  D.  &  Co.  refused  to 
accept  them. 

Thereupon  Filleau  had  recourse  to  S.  as  the  drawer  of  the  bills,  and 
S.  commenced  proceedings  before  the  Tribunal  of  Commerce  of  Havre 
against  F.,  D.,  &  Co.,  to  enforce  his  alleged  contract  with  them;  and 
judgment  was  there  rendered  in  the  plaintiff's  favor. 

The  defendants  thereupon  appealed  to  the  Court  of  Appeal  of  Rouen, 
where  the  judgment  was  reversed ;  and  from  the  decree  of  reversal  the 
original  plaintiff  appealed  to  the  Court  of  Cassation.1 

In  the  latter  court  Merlin  argued  as  follows  in  support  of  the  decree 
appealed  from :  — 

What  law  has  the  Court  of  Appeal  of  Rouen  violated,  in  declaring 
that  the  two  letters,  for  the  reason  alone  that  they  reached  the  Messrs. 
D.  at  the  same  time,  formed  as  to  them  only  one  indivisible  whole? 

It  has,  they  say,  violated  law  65,  D.  de  acquirendo  rerum  dominio, 
and  law  14,  §  17,  D.  defurtis,  which  decide  that  a  letter  addressed  to 
a  person  ceases  to  belong  to  him  who  wrote  it,  from  the  moment 
when  he  delivers  it  to  the  individual  whom  the  person  addressed  has 
charged  with  receiving  it  and  bringing  it  to  him.  "Whence  it  follows 
that  the  first  letter  of  the  23d  of  January  became  the  property  of  the 
Messrs.  D.  at  the  very  instant  that  the  demandant  delivered  it  to 
the  conductor  of  the  mail,  conformably  to  the  direction  which  the 
Messrs.  D.  had  given  him  on  that  subject ;  that  from  that  instant  the 
contract  was  formed  between  the  Messrs.  D.  and  the  demandant ;  and 
that  the  demandant  could  neither  break  it  nor  modify  it  by  the  second 
letter  of  the  same  day.   .   .   . 

Assuming  that  the  first  letter  became  the  property  of  the  Messrs.  D. 
at  the  very  instant  when  the  demandant  delivered  it  to  the  person 
indicated  to  him  for  that  purpose,  would  it  follow  that  the  Messrs. 
D.,  receiving  the  second  letter  at  the  same  moment  as  the  first,  could 
not  consider  it  as  modifying  the  consent,  pure  and  simple,  given  to 
their  propositions  by  the  first,  as  putting  upon  that  consent  a  restriction 
which  left  them  at  liberty  to  reconsider  their  propositions  ? 

In  order  to  decide  this  question,  let  us  examine  another  connected 
with  it :  Could  the  demandant,  having  written  and  sent  his  first 
letter,  revoke  its  contents  before  it  reached  the  Messrs.  D.  ;  and  if, 
having  done  so,  his  revocation  had  been  notified  to  the  Messrs.  D. 
before  they  received  the  first  letter,  could  the  Messrs.  D.,  on  receiving 
afterwards  his  first  letter,  adhere  to  it  in  spite  of  him,  and  force  him 
to  execute  the  bargain  to  which  by  his  first  letter  he  had  given  his 
assent? 

The  demandant  maintains  that  he  could  not  revoke  it ;  but  he  main- 

1  All  details  as  to  the  proceedings  in  the  lower  courts,  and  also  portions  of  the 
argument  of  Merlin,  have  been  omitted.  —  Ed. 
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tains  it  only  because  the  interests  of  his  cause  oblige  him  to  do  it ;  and 
good  sense  and  the  most  weighty  authorities  rise  up  against  his  asser- 
tion. What  is  a  letter  missive  by  which  I  announce  to  you  that  I 
accept  the  bargain  which  you  have  proposed  to  me?  Nothing  else 
than  a  dumb  agent,  which  I  send  to  declare  to  you  my  acceptance ; 
and  it  is  thus  that  Cujas  considered  it  in  his  notes  upon  the  title  of  the 
Code,  si  guts  alteri  vel  sibi  emerit,  when  he  says :  Epistola  non  contra- 
hit,  sed  nunciat  dominum  contrahere. 

Now  it  is  an  elementary  maxim  that  I  can  recall  my  agent,  so  long 
as  he  has  not  executed  his  mandate. 

I  can  therefore  recall  the  letter  which  I  have  addressed  to  you,  so 
long  as  it  has  not  reached  you,  so  long  as  it  has  not  brought  to  you 
the  words  which  I  had  given  it  in  charge  for  you. 

Grant  that  you  are  the  owner  of  the  material  of  my  letter  from  the 
moment  when  I  committed  it  either  to  your  carrier  or  to  a  public  mes- 
senger, who  is  the  carrier  of  everybody,  at  the  proper  hour.  That  does 
not  deprive  my  letter  of  the  character  of  a  dumb  agent ;  it  does  not 
consequently  prevent  me  from  recalling  it  before  you  have  received  it. 

Suppose  we  look  at  the  letter  missive  under  another  aspect ;  suppose 
we  say,  with  the  demandant,  that  it  is  a  series  of  words  fixed  upon 
paper  ;  we  shall  still  arrive  at  the  same  result. 

Indeed,  in  what  sense  is  it  true,  as  the  demandant  says,  that  the 
words  fixed  upon  the  paper  in  the  morning  are  as  distinct  from  those 
which  were  affixed  to  it  in  the  evening,  as  the  words  pronounced  at 
mid-day  are  distinct  from  those  which  are  pronounced  six  hours  after  ? 

It  is  true  in  this  sense,  that,  if  the  words  fixed  upon  the  paper  in  the 
morning  reach  the  person  to  whom  they  are  addressed  before  those 
which  were  affixed  to  it  in  the  evening,  those  of  the  evening  cannot 
destroy  those  of  the  morning. 

But  it  is  false  in  this  sense,  that  the  words  fixed  upon  the  paper  in 
"the  morning  preserve  their  priority  over  those  of  the  evening,  if  those 
of  the  evening  reach  the  person  to  whom  they  are  addressed  either 
before  those  of  the  morning  or  at  the  same  time. 

Bartolus,  whom  all  the  authors  have  copied  in  this  regard,  estab- 
lishes, upon  law  4,  D.  de  donationibus,  a  principle  which  puts  this  in 
the  clearest  light.  A  letter,  says  he,  is  for  the  absent  to  whom  it  is 
written  what  words  are  addressed,  to  a  person  present ;  and  he  who 
sends  a  letter  to  another  is  considered  as  speaking  to  him  as  if  he  was 
present :  Epistola  absenti  idem  est  quod  sermo  praesentibus ;  et  qui 
mittit  alteri  litteras,  intelligitur  praesens  preesenti  loqui. 

Now  it  is  certain  that  words  addressed  to  a  person  present  can  only 
bind  him  who  uttered  them,  so  far  as  the  person  to  whom  they  were 
addressed  heard  them  before  they  were  retracted. 

It  is  therefore  the  same  of  a  letter  written  to  an  absent  person. 
This  letter  therefore  can  only  oblige  its  author,  so  far  as  the  absent 
person  to  whom  it  is  written  receives  it  and  reads  it,  things  being  still 
entire. 
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This  is  the  necessary  consequence  of  the  very  definition  which  the 
demandant  gives  of  a  letter  missive.  A  letter  missive  is  only  a  series 
of  words  fixed  upon  paper  ;  but  these  words  are  addressed  to  an  absent 
person  ;  it  is  necessary  therefore,  in  order  that  they  should  have  their 
effect,  that  the  absent  person  to  whom  they  are  addressed  should 
understand  them ;  they  are,  therefore,  without  effect  so  far  as  he  to 
whom  they  are  addressed  has  not  understood  them ;  as  they  would  be 
without  effect  if,  being  addressed  to  a  person  present,  that  person  was, 
from  a  physical  cause,  not  in  a  condition  to  understand  them.  Now 
how  can  an  absent  person  understand  the  words  that  are  addressed  to 
him?  Certainly  he  can  only  understand  them  by  reading  the  letter 
which  contains  them.  The  letter  by  which  I  contract  an  obligation 
can  therefore  onry  fulfil  its  object  so  far  as  I  can  be  supposed  to  per- 
sist, at  the  moment  when  it  arrives,  in  the  will  which  I  had  in  writing 
it.  If,  therefore,  at  the  moment  when  my  letter  arrives,  I  have  already 
in  another  way  manifested  and  notified  a  contrary  will,  my  letter  can 
no  longer  bind  me  ;  it  is  paralyzed  in  advance. 

That  is  so  true  that  if,  at  the  moment  when  my  letter  arrives,  I  am 
no  longer  able  to  speak  to  the  person  to  whom  it  is  addressed,  or  to 
persist  in  the  will  which  I  had  in  writing  it,  that  will  cannot  be  opposed 
to  me,  it  cannot  produce  any  effect  against  me ;  and  it  is  upon  this 
foundation  that  all  the  doctors  teach  that  if,  after  having  written  to 
a  person  with  whom  I  was  in  treaty  for  a  bargain,  that  I  accepted  his 
proposition,  I  happen  to  die  before  my  letter  reaches  that  person,  there 
is  no  contract  between  him  and  me. 

"  Epistola,"  says  Surdus,  lib.  1,  Consilium  136,  in  accordance  with  a 
host  of  authors  whom  he  cites,  "  obligare  non  potest  scribentem,  si  is 
decedat  antequam  ad  eum  pervenerit  cum  quo  erat  contrahenclum, 
quia  cum  per  mortem  deficiat  scribentis  consensus,  non  potest  dici 
quod  ejus  scriptura  loquatur ;  per  epistolam  enim  praesens  videtur 
absenti  loqui ;  sed  mortuus  non  loquitur ;  ide6  cessat  prassumptio  seu 
conjectura."  .   .   . 

Alexander,  lib.  5,  Consilium  22,  No.  9,  professes  the  same  doctrine  : 
"  Epistola,"  says  he,  "  seu  scriptura  quae  mihi  absenti  a  te  dirigitur,  non 
potest  acceptari  et  ratificari  per  me,  mortuo  illo  scribente  seu  illo  qui 
scripturam  ad  me  clirigebat.  .  .  .  Quia,  mortuo  eo,  non  potest  dici 
quod  scriptura  ejus  loquatur." 

The  same  language  is  used  by  Benvenuttus  Straccha,  in  his  treatise 
De  Mercatura,  title  De  Probationibus,  No.  16  :  "  Quod  diximus  litteras 
quae  inter  absentes  mittuntur  probare,  non  procedit  ubi  antequam  ei 
cui  scriptaa  sunt  litterse  traditae  fuissent,  decessisset  is  qui  scripsisset. 
Cujus  rei  ilia  ratio  redditur,  quia  per  litteras  absens  absentem  dicitur 
alloqui ;  non  ergo  dici  potest  alloqui  qui  misit,  si  antequam  traderentur 
decessit." 

The  same  author,  in  his  treatise  De  Abjecto,  last  part,  No.  8,  adverts 
again  to  this  doctrine,  and  he  opposes  to  it  an  objection  :  "  Every  one 
agrees,"  says  he,   "that  he  who  contracts  by  letter  is  considered  as 
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binding  himself  at  the  moment  when  he  writes  ;  the  contract  is  there- 
fore perfect  on  his  side  at  the  instant  when  the  letter  leaves  his  hands : 
mittens  epistolam  consentit  eo  tempore  quo  mittit.  But,"  he  answers, 
"although  he  who  writes  a  letter  obligatory  truly  consents  at  the 
instant  when  he  causes  it  to  start,  his  consent  only  binds  him  because 
he  persists  in  it  up  to  the  moment  when  his  letter  reaches  its  address : 
et  huic  objectioni  respondeo  quod  licet  mittens  consentiat  tempore  quo 
mittit,  verum  est  etiam  consentire  tempore  quo  litterse  tradentur,  quia 
durat  primus  (consensus) ,  et  ex  quod  non  reperitur  mutata  voluntas, 
pnesumitur  durare.  And  for  this  reason,"  continues  he,  "if  death 
chances  to  overtake  you  before  the  letter  by  which  you  oblige  yourself 
to  me  is  delivered  to  me,  your  obligation  falls,  and  I  cannot  avail 
myself  of  it  against  your  heirs :  unde  si  epistola  a  te  missa  mihi 
inscripta  est,  te  mortuo  ciim  mihi  traditur,  acceptari  a  me  non  potest." 

Baldus  upon  law  1,  D.  Mandati,  explains  himself  in  precisely  the 
same  manner:  "Licet  mittens  consentiat  tempore  quo  mittit,  tamen 
consentit  tempore  quo  epistola  pervenit  ad  eum  cui  mittitur,  quia  durat 
primus  consensus  ;  ex  quo  non  reperitur  mutatus,  voluntas  prsesumitur 
durare ;  et  ide6  puto  quod  si  antequam  perveniat  epistola,  morietur 
mittens  vel  efflciatur  furiosus,  quod  tunc  non  contrahatur  obligatio  per 
epistolam,  quia  non  durat  voluntas  nee  intervenit  consensus  tunc  tem- 
poris." 

Pothier,  whom  the  demandant  cites  to  you  as  teaching  the  contrary 
in  his  Traite  du  Contrat  de  Vente,  says,  however,  neither  more  nor  less. 
After  having  established  that  the  agreement  upon  the  thing  and  the 
price,  of  which  the  contract  of  sale  is  composed,  can  take  place  between 
the  absent  by  letters,  he  adds:  "In  order  that  the  agreement  should 
take  place  in  this  case,  it  is  necessary  that  the  will  of  the  party  who 
writes  to  the  other  to  propose  to  him  the  bargain  should  continue 
until  the  time  when  his  letter  shall  reach  the  other  party,  and  the 
latter  shall  declare  that  he  accepts  the  bargain."  Pothier,  therefore, 
acknowledges  very  clearly  that  the  consent  written  in  a  letter  only 
becomes  irrevocable  by  the  delivery  of  the  letter  to  him  for  whom  it  is 
intended;  he  acknowledges,  therefore,  very  clearly  that,  so  long  as  the 
letter  has  not  reached  that  person,  he  who  wrote  it  can  revoke  its 
contents. 

Be  it  well  observed,  moreover,  Pothier  does  not  limit  his  decision  to 
the  case  where  the  letter  is  carried  by  the  messenger  of  him  who  wrote 
it ;  so  far  from  it,  he  applies  it  specially  to  the  case  of  a  letter  written 
from  Orleans  to  Leghorn,  that  is  to  say,  to  a  case  where  correspondence 
is  very  seldom  carried  on  except  by  post,  true  messenger  of  the  public, 
a  ad  consequently  to  a  case  where,  by  the  terms  of  the  Roman  laws 
invoked  by  the  demandant,  he  to  whom  a  letter  is  addressed  becomes 
proprietor  of  it  at  the  instant  when  the  writer  parts  with  it ;  and  there- 
fore it  is  evident  that  Pothier,  who,  according  to  the  expression  of 
the  demandant,  knew  well  the  text  of  those  laws,  himself  condemns 
the  inference  which  the  demandant  seeks  to  draw  from  them. 

11 
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But,  exclaims  the  demandant,  Pothier  does  not  say  that  it  is  neces- 
sary, for  the  completion  of  a  contract  of  sale,  that  the  answer  of  accept- 
ance should  reach  the  proposer. 

No ;  he  does  not  say  it  expressly,  and  why  ?  Because  there  is  no 
need  of  saying  it,  it  being  understood.  And  in  fact  the  consent  of  him 
who  accepts  the  proposed  bargain  is  of  no  other  nature  than  the  consent 
of  him  who  makes  the  proposal ;  both  consents  are  equally  necessary 
for  the  completion  of  the  contract.  If,  therefore,  he  who  proposes  is 
not  bound  by  the  proposition,  when  he  retracts  it  before  it  has  reached 
its  address,  he  who  accepts  can  no  more  be  bound  by  his  acceptance, 
when  he  retracts  it  before  it  has  reached  the  author  of  the  proposition. 

And  here  recurs  the  comparison,  which  we  made  just  now,  of  the 
consent  expressed  by  a  letter  addressed  to  an  absent  person,  with  the 
consent  expressed  by  words  addressed  to  a  person  present. 

I  find  myself  in  the  presence  of  a  deaf  person  who  says  to  me :  Will 
you  buy  of  me  such  a  thing  for  such  a  price  ?  I  answer  him  :  I  will ; 
but  he  does  not  hear  me  ;  he  declares  to  me  that  he  has  not  heard  me, 
and  he  prays  me  to  give  him  in  writing  the  answer  which  he  judges, 
by  the  movement  of  my  lips,  that  I  have  made  to  him.  Then  I  take 
a  pen  and  trace  for  him  these  words :  I  said  that  I  would,  but  on  fur- 
ther reflection  your  proposition  is  not  satisfactory.  Could  this  man 
pretend  that,  by  the  answer  which  I  admit  that  I  made  to  him  viva 
voce,  I  am  bound  to  him  irrevocably  ?  Certainly  not ;  and  if  he  prose- 
cuted me,  the  judge  would  dismiss  him  without  hesitation. 

Wherefore  would  it  be  otherwise  in  the  case  of  a  letter  written  to  an 
absent  person  ?  Because  the  absent  person  has  become  proprietor  of 
my  letter  from  the  moment  when  it  left  my  hands  ?  But  let  us  take 
another  comparison. 

A  man  has  in  his  cabinet  an  acoustic  vault,  constructed  in  such  a 
manner  that,  by  reason  of  the  various  and  extremely  multiplied  wind- 
ings of  the  tubes  which  compose  it,  the  words  transmitted  through  one 
of  the  extremities  do  not  reach  the  other  till  after  a  space  of  five 
minutes.  I  am  in  the  presence  of  that  man,  and  in  his  cabinet  in  ques- 
tion. There,  after  saying  to  me  :  Will  30U  buy  of  me  such  a  thing  for 
such  a  sum  ?  he  adds  :  Answer  me  113-  my  acoustic  vault.  Thereupon 
we  take  our  places,  I  at  one  of  the  extremities  of  his  vault,  he  at  the 
other  ;  and  I  say  to  him  by  this  speaking  trumpet :  I  will.  But  a  min- 
ute after  I  change  my  resolution  ;  I  run  to  him,  and  before  he  has  been 
able  to  hear  my  answer,  I  say  to  him  :  I  will  not.  Could  he,  after 
having  heard  the  answer  which  I  made  to  him  at  first  by  his  acoustic 
vault,  pretend  that  this  answer  having  been  transmitted  to  him  by  tubes 
of  which  he  was  proprietor,  and  having  consequently  become  his  prop- 
ert3-  at  the  very  instant  that  it  left  my  mouth,  I  could  not  retract  it 
before  it  had  struck  his  ear?  No,  emphatically  no:  a  hundred 
times  no ! 

For  the  same  reason,  the  obligation  which  I  contract  by  a  letter  to 
an  absent  person  does  not  bind  me,  so  long  as  the  absent  person  to 
whom  I  have  addressed  that  letter  has  not  received  it. 
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Therefore,  we  ought  to  hold  it  as  very  evident  that,  if  the  demandant 
had,  before  the  arrival  of  the  first  letter  of  the  23d  of  January,  caused 
a  second  letter  to  reach  the  Messrs.  D.,  by  which  he  had  declared  to 
them  that  he  revoked  the  acceptance  which  he  had  made  of  their 
propositions  by  the  first,  the  Messrs.  D.  would  not  have  had  any  action 
against  him  to  compel  him  to  execute  the  bargain  which  was  nego- 
tiating between  him  and  them. 

But  what  the  demandant  could  do  by  a  second  letter  arriving  before 
the  first,  could  he  not  do  equally  by  a  second  letter  which,  without 
anticipating  the  first,  reached  the  Messrs.  D.  at  the  same  time?  Yes, 
without  doubt  he  could :  the  two  letters  arriving  together,  the  Messrs. 
D.  could  not  say  that  the  consent  expressed  by  the  first  still  subsisted  ; 
they  could  not  say  that  the  dumb  agent,  whom  the  demandant  had  sent 
to  them  by  the  first,  still  had  power  to  manifest  to  them  his  consent ; 
they  would  have  been  forced  to  regard  the  second  as  taking  from  the 
first  all  credit. 

Assuming  that,  our  question  resolves  itself  in  the  same  manner. 
Since  the  demandant  could,  by  a  second  letter  arriving  at  the  same 
time  as  the  first,  revoke  in  a  definitive  and  absolute  manner  the  accept- 
ance contained  in  the  first,  it  is  clear  that  he  could  equally,  by  such 
second  letter,  modify  that  acceptance  ;  that  he  could  equally  retract  the 
assurance  which  he  had  given  by  the  first,  that  the  crew  would  be  ready 
by  the  5th  of  February,  and  substitute  for  it  a  simple  promise  to  do 
every  thing  in  his  power  to  that  end  ;  that  he  could  equally  restore  to 
a  state  of  negotiation  what  by  the  first  he  had  concluded  definitively  ; 
in  a  word,  that  he  could  equally  give  to  the  Messrs.  D.  the  right  to 
reconsider  their  propositions  and  retract  them. 

The  decree  of  the  Court  was  in  the  following  terms :  — 

Considering  that  the  decree  attacked  has  only  interpreted  a  corre- 
spondence held  between  two  parties  upon  commercial  agreements,  and 
that,  therefore,  it  has  not  violated  any  law,  — 

The  court  rejects  the  appeal. 


CHAPTER    H. 

CONSIDERATION. 


SECTION    I. 

Nature  of  Consideration. 

ELEANOR  THOMAS  v.  BENJAMIN  THOMAS. 
In  the  Queen's  Bench,  Februaky  5,  1842. 

[Reported  in  2  Queen's  Bench  Reports,  851.] 

Assumpsit.  The  declaration  stated  an  agreement  between  plaintiff 
and  defendant  that  the  defendant  should,  when  thereto  required  by  the 
plaintiff,  by  all  necessar}'  deeds,  conveyances,  assignments,  or  other 
assurances,  grants,  &c,  or  otherwise,  assure  a  certain  dwelling-house 
and  premises,  in  the  county  of  Glamorgan,  unto  plaintiff  for  her  life,  or 
so  long  as  she  should  continue  a  widow  and  unmarried  ;  and  that  plain- 
tiff should,  at  all  times  during  which  she  should  have  possession  of  the 
said  dwelling-house  and  premises,  pay  to  defendant  and  one  Samuel 
Thomas  (since  deceased) ,  their  executors,  administrators,  or  assigns,  the 
sum  of  1/.  yearly  towards  the  ground-rent  pa3'able  in  respect  of  the  said 
dwelling-house  and  other  premises  thereto  adjoining,  and  keep  the  said 
dwelling-house  and  premises  in  good  and  tenantable  repair.  That  the 
said  agreement  being  made,  in  consideration  thereof  and  of  plaintiff's 
promise  to  perform  the  agreement,  Samuel  Thomas  and  the  defendant 
promised  to  perform  the  same  ;  and  that  although  plaintiff  afterwards 
and  before  the  commencement  of  the  suit,  to  wit,  &c,  required  of 
defendant  to  grant,  &c,  by  a  necessary  and  sufficient  deed,  &c,  the 
said  dwelling-house,  &c,  to  plaintiff  for  her  life,  or  whilst  she  continued 
a  widow;  and  though  she  had  then  continued,  &c,  and  still  was,  a 
widow  and  unmarried,  and  although  she  did,  to  wit,  on,  &c,  tender  to 
the  defendant  for  his  execution  a  certain  necessary  and  sufficient  deed, 
&c,  proper  and  sufficient  for  the  conveyance,  &c,  and  although,  &c. 
(general  readiness  of  plaintiff  to  perform) ,  j-et  defendant  did  not  nor 
would  then  or  at  any  other  time  convey,  &c. 
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Pleas:  1.  Non  assumpsit.  2.  That  there  was  not  the  consideration 
alleged  in  the  declaration  for  the  defendant's  promise.  3.  Fraud  and 
covin.     Issues  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  Glamorganshire  Lent  Assizes, 
1841,  it  appeared  that  John  Thomas,  the  deceased  husband  of  the 
plaintiff,  at  the  time  of  his  death,  in  1837,  was  possessed  of  a  row  of 
seven  dwelling-houses  in  Merthyr  Tidvil,  in  one  of  which,  being  the 
dwelling-house  in  question,  he  was  himself  residing ;  and  that  by  his 
will  he  appointed  his  brother  Samuel  Thomas  (since  deceased)  and 
the  defendant  executors  thereof,  to  take  possession  of  all  his  houses, 
&c,  subject  to  certain  payments  in  the  will  mentioned,  among  which 
were  certain  charges  in  money  for  the  benefit  of  the  plaintiff.  In  the 
evening  before  the  day  of  his  death  he  expressed  orally  a  wish  to  make 
some  further  provision  for  his  wife ;  and  on  the  following  morning  he 
declared  orally,  in  the  presence  of  two  witnesses,  that  it  was  his  will 
that  his  wife  should  have  either  the  house  in  which  he  lived  and  all  that 
it  contained,  or  an  additional  sum  of  100Z.  instead  thereof. 

This  declaration  being  shortly  afterwards  brought  to  the  knowledge 
of  Samuel  Thomas  and  the  defendant,  the  executors  and  residuary  lega- 
tees, they  consented  to  carry  the  intentions  of  the  testator  so  expressed 
into  effect ;  and  after  the  lapse  of  a  few  days  they  and  the  plaintiff 
executed  the  agreement  declared  upon,  which,  after  stating  the  parties 
and  briefly  reciting  the  will,  proceeded  as  follows  :  — 

"And  whereas  the  said  testator,  shortly  before  his  death,  declared, 
in  the  presence  of  several  witnesses,  that  he  was  desirous  his  said  wife 
should  have  and  enjoy  during  her  life,  or  so  long  as  she  should  continue 
his  widow,  all  and  singular  the  dwelling-house,"  &c,  "  or  100Z.  out  of 
his  personal  estate,"  in  addition  to  the  respective  legacies  and  bequests 
given  her  in  and  by  his  said  will ;  "  but  such  declaration  and  desire  was 
not  reduced  to  writing  in  the  life-time  of  the  said  John  Thomas  and 
read  over  to  him  ;  but  the  said  Samuel  Thomas  and  Benjamin  Thomas 
are  fully  convinced  and  satisfied  that  such  was  the  desire  of  the  said 
testator,  and  are  willing  and  desirous  that  such  intention  should  be 
carried  into  full  effect :  Now  these  presents  witness,  and  it  is  hereby 
agreed  and  declared  by  and  between  the  parties,  that,  in  consideration 
of  such  desire  and  of  the  premises,"  the  executors  would  convey  the 
dwelling-house,  &c,  to  the  plaintiff  and  her  assigns  during  her  life,  or 
for  so  long  a  time  as  she  should  continue  a  widow  and  unmarried : 
"provided  nevertheless,  and  it  is  hereby  further  agreed  and  declared, 
that  the  said  Eleanor  Thomas  or  her  assigns  shall  and  will,  at  all  times 
during  which  she  shall  have  possession  of  the  said  dwelling-house,  &c, 
pay  to  the  said  Samuel  Thomas  and  Benjamin  Thomas,  their  executors, 
&c,  the  sum  of  11.  yearly  towards  the  ground-rent  payable  in  respect 
of  the  said  dwelling-house  and  other  premises  thereto  adjoining,  and 
shall  and  will  keep  the  said  dwelling-house  and  premises  in  good  and 
tenantable  repair : "  with  other  provisions  not  affecting  the  questions  in 
this  case. 
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The  plaintiff  was  left  in  possession  of  the  dwelling-house  and  prem- 
ises for  some  time  ;  but  the  defendant,  after  the  death  of  his  co-executor, 
refused  to  execute  a  conveyance  tendered  to  him  for  execution  pursuant 
to  the  agreement,  and  shortly  before  the  trial  brought  an  ejectment, 
under  which  he  turned  the  plaintiff  out  of  possession.  It  was  objected 
for  the  defendant  that,  a  part  of  the  consideration  proved  being  omitted 
in  the  declaration,  there  was  a  fatal  variance.  The  learned  judge  over- 
ruled the  objection,  reserving  leave  to  move  to  enter  a  nonsuit.  Ulti- 
mately a  verdict  was  found  for  the  plaintiff  on  all  the  issues ;  and  in 
Easter  Term  last  a  rule  nisi  was  obtained  pursuant  to  the  leave  reserved. 

Chilton  and  W.  M.  James  now  showed  cause.  It  is  sufficient  if  there 
be  any  legal  consideration  for  this  agreement.  [E.  V.  Williams  con- 
ceded that,  in  a  court  of  law,  he  could  not  go  into  the  adequacy  of  the 
consideration,  and  that,  if  the  consideration  was  in  part  a  legal  and  in 
part  only  a  moral  one,  the  latter  part  need  not  be  stated  in  the  decla- 
ration.1] The  objection  taken  at  the  trial  was,  that  the  consideration 
for  the  agreement,  instead  of  being  that  which  is  alleged  in  the  decla- 
ration, was,  as  stated  in  the  agreement  itself,  a  respect  for  the  testator's 
intentions,  in  which  case  this  would  be  a  mere  voluntary  agreement : 
the  defendant  now  appears  to  contend  that  respect  for  the  testator's 
intentions  is  a  part  of  the  legal  consideration,  and  ought  to  have  been 
set  out.  But  it  could  not  be  so  characterized.  All  that  a  plaintiff  is 
required  to  do  is  to  set  out  the  legal  effect  of  the  contract,  and  to  show 
performance  on  the  plaintiff's  part :  here  she  was  in  possession  for 
three  or  four  years  paying  rent,  under  an  undertaking  to  pay  rent  and 
keep  the  premises  in  repair :  that  is  a  good  consideration ;  and  if  so, 
it  cannot  be  necessary  in  pleading  it  to  allege  additional  motives,  which, 
in  the  e}-e  of  the  law,  do  not  enter  into  the  consideration.  Thus,  in 
debt  for  rent  on  a  demise  of  a  messuage  with  the  furniture,  though  in 
fact  the  furniture  forms  an  important  item  in  estimating  the  rent,  }-et, 
as  in  point  of  law  the  rent  issues  out  of  the  real  property,  and  not  out 
of  the  furniture,  it  is  sufficient  to  allege  a  demise  of  the  real  property. 
Farewell  v.  Dickenson.2  Parties  are  often  influenced  by  motives  which 
form  no  part  of  the  legal  consideration,  such  as  the  character  of  a  tenant, 
or  the  merits  or  distresses  of  the  party  intended  to  be  benefited  ;  and 
the  circumstance  that  such  motives  happen  to  be  stated  in  the  agreement 
cannot  affect  the  legal  rights  of  the  parties,  nor  make  it  necessary  to 
state  those  motives  in  the  declaration. 

E.  V.  Williams,  contra.  The  consideration  alleged  in  the  declaration 
is  solely  the  promise  to  pay  rent  and  repair :  therefore  it  lay  on  the 
plaintiff  to  prove  that  to  have  been  the  true  and  sole  consideration. 
Beech  v.  White.8  But  the  evidence  shews  that  the  testator's  declara- 
tion, as  brought  before  and  recognized  by  the  executors,  was  part,  if  not 
the  whole,  of  the  consideration.  It  is  conceded  that  where  there  is  a 
good  legal  consideration  conjoined  with  a  moral  one,  it  is  not  necessary 

1  On  this  point  Chilton  cited  Bui.  N.  P.  147,  and  1  Chitt.  Plead.  295,  300,  6th  ed. 

2  6  B.  &  C.  261.  a  12  A.  &  E.  668. 
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to  state  both ;  but  here  regard  for  the  testator's  intentions  was  not, 
under  the  circumstances,  a  mere  moral  consideration ;  for  the  declara- 
tion had  been  made  and  reduced  to  writing  so  formally  that  it  might 
well  be  thought  valid  in  law,  and  so  the  agreement  be  made  by  the 
executors  and  residuary  legatees  to  buy  peace.1  If  the  testator's 
expressed  wish  was  part  or  the  whole  of  the  consideration,  the  declara- 
tion should  have  so  alleged  it,  and  a  nonsuit  ought  to  be  entered.  But 
in  fact,  if  it  be  not  the  consideration,  there  is  no  legal  consideration  at 
all:  this  is  a  mere  gift  cum  onere ;  and,  had  it  been  stated  truly,  the 
declaration  would  have  been  bad  on  general  demurrer.  [Patteson,  J. 
The  rent,  if  issuing  out  of  the  house,  might  follow  the  gift ;  but  the 
obligation  to  repair  does  not.]  The  expressions  in  the  agreement  with 
reference  to  the  ground-rent,  and  the  evidence  of  one  of  the  witnesses, 
show  that  the  property  was  held  under  a  superior  landlord :  the 
assignee's  obligation  to  pay  rent  and  repair  would  therefore  be  implied 
from  the  very  nature  and  state  of  things  which  existed  between  the 
parties.  Bayley,  J.,  in  Burnett  v.  Lynch.2  [Lord  Denman,  C.  J. 
There  is  nothing  to  show  who  was  liable  to  pay  the  ground-rent. 
Coleridge,  J.  The  11.  is  reserved  paj'able  to  the  executors  :  it  is  quite 
different  from  an  assignee's  liability.]  Still  the  annexing  of  such  a 
payment  cannot  be  regarded  as  the  consideration.  What  is  meant  by 
the  consideration  for  a  promise,  but  the  cause  or  inducement  for  making 
it?  Plowden,8  commenting  on  Sharington  v.  Strotton,  says,  "Note: 
That  by  the  civil  law  nudum  pactum  is  defined  thus :  Nudum  pactum 
est  ubi  nulla  subest  causa  preeter  conventionem  ;  sed  ubi  subest  causa, 
fit  obligatio,  et  parit  actionem."  In  Chitty  on  Contracts  *  the  following 
passage  is  cited  from  the  Code  Civil:  "  L' obligation  sans  cause,  ou  sur 
une  fausse  cause,  ou  sur  une  cause  illicite,  ne  peut  avoir  aucun  effet." 
The  rent  and  repairs  cannot  be  said  to  have  been  the  cause  or  motive 
which  induced  the  executors  to  make  this  agreement :  it  must  have 
been  such  a  belief  as  is  recited  in  the  agreement  itself,  which,  though  a 
good  moral  consideration,  and  perhaps  sufficient  to  raise  a  use,  is  not 
sufficient  to  support  a  promise.  The  proviso  merely  causes  the  donee 
to  take  the  gift  charged  with  the  burthen  of  paying  the  rent  and  keep- 
ing the  premises  in  repair ;  and  she  cannot  turn  these  conditions  into  a 
consideration.  It  is  clear  that,  if  the  proviso  had  not  existed,  the 
executors  might  have  retracted  at  any  moment ;  their  right  to  do  so 
cannot  be  qualified  by  the  circumstance  that  the  gift  was  cum  onere  ; 
otherwise,  when  carried  out  to  convej'ance,  it  would  be  a  conveyance  on 
good,  as  distinguished  from  valuable,  consideration.  Suppose  a  sub- 
sequent sale  ;  a  purchaser  for  value  would  have  been  entitled,  though 
he  had  purchased  with  notice  of  the  gift.     A  consideration,  to  be  suffi- 

i  See  Haigh  v.  Brooks,  10  A.  &  E.  309,  and  Brooks  v.  Haigh,  10  A.  &  E.  323. 
2  5  B.  &  C.  589,  605.    See  also  the  judgments  of  Holroyd,  J.,  and  Littledale,  J.,  in 
the  same  case.    . 

8  Note  to  Sharington  v.  Strotton,  Plowd.  309. 

*  P.  28,  3d  ed.  1841.     Code  Civil,  liv.  3,  tit.  3,  ch.  2,  §§  4  and  1131. 
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cient  against  such  a  purchaser  within  the  saving  clause  of  the  27  Eliz. 
c.  4,  s.  4,1  must  be  such  a  consideration  as  would  support  an  assumpsit. 
Were  it  otherwise,  donees  by  voluntary  gift  would  confirm  their  estates 
by  covenanting  to  repair  a  monument,  maintain  a  plantation,  or  the 
like.  Here  the  donors  in  effect  say,  that  the  donee  is  to  pay  no  pur- 
chase-money, but  is  to  do  what  a  purchaser  for  full  consideration  would 
have  to  do,  —  pay  the  rent  and  maintain  in  repair.  And  it  is  to  be 
observed  that,  in  that  part  of  the  agreement  where  the  purchase-money 
is  usually  mentioned,  instead  of  any  valuable  consideration  there  is  a 
mere  reference  to  the  testator's  wishes  ;  which  is  followed  in  a  different 
part  of  the  deed  by  a  simple  provision  for  the  burthens  commonly  belong- 
ing and  incident  to  the  subject-matter.  The  defendant  is  therefore 
entitled  to  a  verdict  on  the  first  issue. 

Lord  Denman,  C.  J.  There  is  nothing  in  this  case  but  a  great  deal 
of  ingenuity,  and  a  little  wilful  blindness  to  the  actual  terms  of  the 
instrument  itself.  There  is  nothing  whatever  to  show  that  the  ground- 
rent  was  paj7able  to  a  superior  landlord  ;  and  the  stipulation  for  the 
payment  of  it  is  not  a  mere  proviso,  but  an  express  agreement.  (His 
Lordship  here  read  the  proviso.)  This  is  in  terms  an  express  agree- 
ment, and  shows  a  sufficient  legal  consideration  quite  independent  of 
the  moral  feeling  which  disposed  the  executors  to  enter  into  such  a 
contract.  Mr.  "Williams's  definition  of  consideration  is  too  large :  the 
word  causa  in  the  passage  referred  to  means  one  which  confers  what 
the  law  considers  a  benefit  on  the  party.  Then  the  obligation  to  repair 
is  one  which  might  impose  charges  heavier  than  the  value  of  the  life 
estate. 

Patteson,  J.  It  would  be  giving  to  causa  too  large  a  construction 
if  we  were  to  adopt  the  view  urged  for  the  defendant :  it  would  be 
confounding  consideration  with  motive.  Motive  is  not  the  same  thing 
with  consideration.  Consideration  means  something  which  is  of  some 
value  in  the  eye  of  the  law,  moving  from  the  plaintiff:  it  may  be  some 
detriment  to  the  plaintiff,  or  some  benefit  to  the  defendant ;  but  at  all 
events  it  must  be  moving  from  the  plaintiff.  Now  that  which  is  sug- 
gested as  the  consideration  here  —  a  pious  respect  for  the  wishes  of  the 
testator  —  does  not  in  any  way  move  from  the  plaintiff:  it  moves  from 
the  testator  ;  therefore,  legally  speaking,  it  forms  no  part  of  the  consid- 
eration. Then  it  is  said  that,  if  that  be  so,  there  is  no  consideration  at 
all,  it  is  a  mere  voluntary  gift :  but  when  we  look  at  the  agreement  we 
find  that  this  is  not  a  mere  proviso  that  the  donee  shall  take  the  gift 
with  the  burthens ;  but  it  is  an  express  agreement  to  pay  what  seems 
to  be  a  fresh  apportionment  of  a  ground-rent,  and  which  is  made  pay- 
able not  to  a  superior  landlord  but  to  the  executors.  So  that  this  rent 
is  clearly  not  something  incident  to  the  assignment  of  the  house  ;  for 
in  that  case,  instead  of  being  payable  to  the  executors,  it  would  have 
been  payable  to  the  landlord.     Then  as  to  the  repairs :  these  houses 

1  See  Newland  on  Contracts,  c.  24,  p.  392,  et  seq. 
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may  very  possibly  be  held  under  a  lease  containing  covenants  to  repair ; 
but  we  know  nothing  about  it :  for  any  thing  that  appears,  the  liability 
to  repair  is  first  created  by  this  instrument.  The  proviso  certainly 
struck  me  at  first  as  Mr.  Williams  put  it,  that  the  rent  and  repairs  were 
merely  attached  to  the  gift  by  the  donors  ;  and,  had  the  instrument 
been  executed  by  the  donors  only,  there  might  have  been  some  ground 
for  that  construction  ;  but  the  fact  is  not  so.  Then  it  is  suggested  that 
this  would  be  held  to  be  a  mere  voluntary  conveyance  as  against  a  sub- 
sequent purchaser  for  value  :  possibly  that  might  be  so  :  but  suppose  it 
would  :  the  plaintiff  contracts  to  take  it,  and  does  take  it,  whatever  it 
is,  for  better  for  worse  :  perhaps  a  bona  fide  purchase  for  a  valuable 
consideration  might  override  it ;  but  that  cannot  be  helped. 

Coleridge,  J.  The  concessions  made  in  the  course  of  the  argument 
have  in  fact  disposed  of  the  case.  It  is  conceded  that  mere  motive 
need  not  be  stated ;  and  we  are  not  obliged  to  look  for  the  legal 
consideration  in  any  particular  part  of  the  instrument,  merely  because 
the  consideration  is  usually  stated  in  some  particular  part :  ut  res 
magis  valeat,  we  may  look  to  any  part.  In  this  instrument,  in  the 
part  where  it  is  usual  to  state  the  consideration,  nothing  certainly  is 
expressed  but  a  wish  to  fulfil  the  intentions  of  the  testator ;  but  in 
another  part  we  find  an  express  agreement  to  pay  an  annual  sum  for  a 
particular  purpose,  and  also  a  distinct  agreement  to  repair.  If  these 
had  occurred  in  the  first  part  of  the  instrument,  it  could  hardly  have 
been  argued  that  the  declaration  was  not  well  drawn,  and  supported 
by  the  evidence.  As  to  the  suggestion  of  this  being  a  voluntary  con- 
veyance, my  impression  is  that  this  payment  of  1Z.  annually  is  more 
than  a  good  consideration  :  it  is  a  valuable  consideration  :  it  is  clearly 
a  thing  newly  created,  and  not  part  of  the  old  ground-rent. 

Rule  discharged.1 

1  In  a  commentary  on  the  Code  Civil,  in  Codes  Francois  Explique's,  &c,  by  J.  A. 
Rogron,  Paris,  1836,  the  words  of  the  Code,  '  L'obligation  sans  cause,  ou  sur  une 
fausse  cause,  ou  sur  une  cause  illicite,  ne  peut  avoir  aucun  effet"  [ante,  p.  167),  are 
discussed ;  and  the  note  upon  "  sans  cause  "  is  as  follows :  — 

"  La  cause  est  ce  qui  de'termine  l'engagement  que  prend  une  partie  dans  un  con- 
trat ;  il  ne  faut  pas  la  confondre  avec  la  cause  implicite  du  contrat,  autrement  le 
motif  qui  porte  a  contracter.  La  cause  de  l'engagement  d'une  partie  est  le  fait  ou  la 
promesse  de  l'autre  partie ;  elle  peut  aussi  consister  dans  une  pure  libe"rarite  de  la 
part  de  l'une  des  parties  ;  ainsi,  lorsque  je  m'oblige  a  payer  mille  francs  a  Paul,  pour 
tels  services  que  son  pere  m'a  rendus,  la  cause  determinante  du  contrat,  ce  sont 
les  services  qui  m'ont  e"te  rendus  ;  le  motif  qui  m'a  porte"  a  contracter,  c'est  le  de'sir 
de  m'acquitter  envers  lui  des  services  de  son  pere  ;  si  celui-ci  ne  m'a  jamais  rendu  les 
services  dont  il  a  e'te'  parle  dans  l'acte,  le  contrat  est  sans  cause.  Je  m'oblige  a  donner 
mille  francs  a  Paul  pour  qu'il  suive  une  affaire  pendante  devant  le  tribunal  de  la 
Seine  :  la  cause  determinante  est  la  promesse  de  Paul  qu'il  suivra  mon  affaire ;  si  elle 
est  juge"e  irre'vocablement  au  moment  ou  nous  avons  stipule",  le  contrat  est  sans  cause. 
Autre  exemple:  je  vous  vends  ma  maison;  la  cause  de  la  vente  est,  d'un  cot'',  la 
maison  elle-meme,  de  l'autre,  le  prix.  Enfin  je  donne,  dans  la  forme  de  dispositions 
entre  vifs,  ma  maison  a  Paul,  qui  l'accepte :  ma  libe'ralite'  est  ici  la  seule  cause  du 
contrat."    p.  209. 
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SECTION  II. 

From  whom  the  Consideration  must  move. 

BOUENE  v.   MASON  and  Another. 

In  the  King's  Bench,  Hilary  Term,  1669. 

[Reported  in  1  Ventris,  6.] 

In  an  assumpsit,  the  plaintiff  declares,  that,  whereas  one  Parrie  was 
indebted  to  the  plaintiff  and  defendants  in  two  several  sums  of  money, 
and  that  a  stranger  was  indebted  in  another  sum  to  Parrie  ;  that  there 
being  a  communication  between  them,  the  defendants,  in  consideration 
that  Parrie  would  permit  them  to  sue,  in  his  name,  the  stranger,  for  the 
sum  due  to  him,  promised  that  they  would  pay  the  sum  which  Parrie 
owed  to  the  plaintiff ;  and  alleged  that  Parrie  permitted  them  to  sue, 
and  that  they  recovered.  After  non-assumpsit  pleaded,  and  a  verdict 
for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that  the  plaintiff 
could  not  bring  his  action,  for  he  was  a  stranger  to  the  consideration. 

But  in  maintenance  thereof,  a  judgment  was  cited  in  1658,  between 
Sprat  and  Agar,  in  the  King's  Bench,  where  one  promised  to  the  father, 
in  consideration  that  he  would  give  his  daughter  in  marriage  with  his 
son,  he  would  settle  so  much  land.  After  the  marriage  the  son  brought 
the  action  ;  and  it  was  adjudged  maintainable.  And  another  case  was 
cited  of  a  promise  to  a  phj'sician,  that  if  he  did  such  a  cure  he  would 
give  such  a  sum  of  money  to  himself  and  another  to  his  daughter ;  and 
it  was  resolved  the  daughter  might  bring  an  assumpsit.  Which  cases 
the  court  agreed :  for  in  the  one  case  the  parties  that  brought  the  as- 
sumpsit did  the  meritorious  act,  though  the  promise  was  made  to 
another ;  and  in  the  other  case,  the  nearness  of  the  relation  gives  the 
daughter  the  benefit  of  the  consideration  performed  by  her  father  ;  but 
here  the  plaintiff  did  nothing  of  trouble  to  himself  or  benefit  to  the  de- 
fendant, but  is  a  mere  stranger  to  the  consideration  ;  wherefore  it  was 
adjudged  quod  nil  capiat  per  billam. 


DUTTON  and  Wife   v.   POOLE. 
In  the  King's  Bench,  Michaelmas  Term,  1677. 

[Reported  in  2  Levinz,  210.] 

Assumpsit,  and  declares  that,  the  father  of  the  plaintiff's  wife  being 
eeised  of  a  wood,  which  he  intended  to  fell  to  raise  portions  for  jrounger 
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children,  the  defendant,  being  his  heir,  in  consideration  the  father  would 
forbear  to  fell  it  at  his  request,  promised  the  father  to  pay  his  daughter, 
now  the  plaintiff's  wife,  1000/.,  and  avers  that  the  father  at  his  request 
forbore ;  but  the  defendant  had  not  paid  the  1000Z.  After  verdict  for 
the  plaintiff  upon  non-assumpsit,  it  was  moved  in  arrest  of  judgment,  that 
the  action  ought  not  to  be  brought  by  the  daughter,  but  by  the  father ; 
or,  if  the  father  be  dead,  by  his  executors  ;  for  the  promise  was  made 
to  the  father,  and  the  daughter  is  neither  privy  nor  interested  in  the 
consideration,  nothing  being  due  to  her :  also  the  father,  notwithstand- 
ing this  agreement  with  the  son,  might  have  cut  down  the  wood,  and 
then  there  was  no  remedy  for  the  son,  nor  could  the  daughter  have 
released  the  promise,  and  therefore  she  cannot  have  an  action  against 
him  for  not  performing  the  promise.  .  .  .  On  the  other  side  it  was  said, 
if  a  man  deliver  goods  or  money  to  A.  to  deliver  or  pay  to  B.,  B.  may 
have  an  action,  because  he  is  to  have  the  benefit  of  the  bailment ;  so 
here  the  daughter  is  to  have  the  benefit  of  the  promise :  so  if  a  man 
should  say,  Give  me  a  horse,  I  will  give  your  son  10/.,  the  son  may 
bring  the  action,  because  the  gift  was  upon  consideration  of  a  profit  to 
the  son,  and  the  father  is  obliged  by  natural  affection  to  provide  for  his 
children  ;  for  which  cause,  affection  to  children  is  sufficient  to  raise  a  use 
to  them  out  of  the  father's  estate  ;  and  therefore  the  daughter  had  an 
interest  in  the  consideration  and  in  the  promise ;  and  the  son  had  a 
benefit  by  this  agreement,  for  by  this  means  he  hath  the  wood,  and  the 
daughter  is  without  a  portion,  which  otherwise  in  all  probability  the 
son  would  have  been  left  to  pajT,  if  the  wood  had  not  been  cut  down, 
nor  this  agreement  between  him  and  his  father.  .  .  .  Upon  the  first 
argument,  Wilde  and  Jones,  Justices,  seemed  to  think  that  the  action 
ought  to  be  brought  by  the  father  and  his  executors,  though  for  the 
benefit  of  the  daughter,  and  not  by  the  daughter,  being  not  privy  to 
the  promise  nor  consideration.  Twysden  and  Bainsford  seemed  contra  ; 
and  afterwards,  two  new  judges  being  made,  scil.,  Scroggs,  Chief  Jus- 
tice, in  lieu  of  Bainsford,  and  Dolben,  in  lieu  of  Twysden,  the  case  was 
argued  again  upon  the  reasons  aforesaid ;  and  now  Scroggs,  Chief  Jus- 
tice, said,  that  there  was  such  apparent  consideration  of  affection  from 
the  father  to  his  children,  for  whom  nature  obliges  him  to  provide,  that 
the  consideration  and  promise  to  the  father  may  well  extend  to  the 
children.  .  .  .  Dolben,  Justice,  concurred  with  him  that  the  daughter 
might  bring  the  action ;  Jones  and  "Wylde  hcesitabant.  But  next  day 
they  also  agreed  to  the  opinion  of  the  Chief  Justice  and  Dolben  ;  and  so 
judgment  was  given  for  the  plaintiff,  for  the  son  hath  the  benefit  by 
having  of  the  wood,  and  the  daughter  hath  lost  her  portion  by  this 
means.  .  .  .  And  nota,  upon  this  judgment  error  was  immediately 
brought;  and  Trin.,  31  Car.  2,  it  was  affirmed  in  the  Exchequer 
Chamber. 
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CROW  v.   ROGERS. 

In  the  King's  Bench,  Trinity  Teem,  1724. 

[Reported  in  1  Strange,  592.] 

In  assumpsit,  the  plaintiff  declares  that,  whereas  one  John  Hardy  was 
indebted  to  the  plaintiff  in  70?.,  upon  a  discourse  between  this  Hardy 
and  the  defendant,  it  was  agreed  that  the  defendant  should  pay  the 
plaintiff's  debt  of  701.,  and  that  Hardy  should  make  the  defendant  a 
title  to  a  house.  Then  he  avers  that  Hardy  was  always  ready  to  per- 
form his  part  of  the  agreement,  and  that  the  defendant,  in  considera- 
tion thereof,  promised  to  pay  the  plaintiff. 

The  defendant  demurs  ;  and  it  was  insisted  that  there  was  no  con- 
sideration moving  from  the  plaintiff  to  support  this  promise. 

The  court  gave  no  opinion.  Adjournatur.  And  Pasch.,  12  Geo.,  it 
was  moved  again,  and  without  much  debate,  the  Court  held  the  plaintiff 
was  a  stranger  to  the  consideration,  and  gave  judgment 

Pro  defendente.1 


PRICE  v.   EASTON. 

In  the  King's  Bench,  January  17,  1833. 

[Reported  in  4  Barnemall  $•  Adolphis,  433.] 

Declaration  stated  that  one  William  Price  was  indebted  to  the 
plaintiff  in  the  sum  of  13Z. ,  being  the  balance  of  a  larger  sum  due  for 
the  price  of  a  certain  timber  carriage  sold  and  delivered  to  him  ;  and 
that  the  defendant,  in  consideration  thereof,  and  in  consideration  that 
the  said  William  Price,  at  the  request  of  the  defendant,  had  undertaken 
and  faithfully  promised  the  defendant  to  work  for  him,  the  defendant, 
at  certain  wages  agreed  upon  between  them,  and  in  consideration  of 
William  Price  leaving  the  amount  which  might  be  earned  by  him  in  the 
defendant's  hands,  he,  the  defendant,  undertook  and  promised  to  pay 
the  plaintiff  the  sum  of  13?.  Averment  that  William  Price  did  work 
for  the  defendant,  and  earned  a  large  sum  of  money,  and  left  the  same 
in  his,  defendant's,  hands.  Breach,  non-payment  to  the  plaintiff  of 
\3l.  Plea,  non-assumpsit.  The  plaintiff  having  obtained  a  verdict,  a 
rule  nisi  was  obtained  by  Campbell  for  arresting  the  judgment,  on  the 
ground  that  the  plaintiff  was  a  mere  stranger  to  the  consideration ;  and 

»  Vide  Bull.  L.  N.  P.  134. 
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he  cited  Bourne  v.  Mason  and  Crow  v.  Rogers ;  and  distinguished  the 
case  from  Dutton  v.  Poole,  where  tenant  in  fee-simple  being  about  to 
cut  down  timber  for  his  daughter's  portion,  the  defendant,  his  heir-at- 
law,  in  consideration  of  his  forbearing  so  to  do,  promised  to  pay  a  sum 
of  money  to  the  daughter,  and  the  action  by  the  husband  of  the  daugh- 
ter was  held  to  be  well  brought ;  but  there,  it  was  said,  there  was 
privity  by  blood,  and  the  daughter  was  prejudiced  by  loss  of  her  por- 
tion. 

Justice  now  showed  cause.  After  verdict,  it  will  be  intended  that 
every  thing  necessary  to  support  the  action  was  proved.  An  act  from 
which  the  defendant  receives  a  benefit,  and  from  which  inconvenience 
arises  to  the  plaintiff,  is  a  sufficient  consideration  to  support  an  assump- 
sit. Here  there  was  an  advantage  to  the  defendant,  for  he  had  the  benefit 
of  the  labor  of  William  Price,  and  was  not  bound  to  pay  for  it  until  the 
31st  of  March.  Starkey  v.  Mylne,1  Disborne  v.  Denabie,2  and  Wilson 
v.  Coupland,3  show  that,  where  there  is  a  privity  between  the  three 
parties,  assumpsit  is  maintainable  without  an  immediate  consideration 
from  the  plaintiff  to  the  defendant.  In  Dutton  v.  Poole  and  Curtis  v. 
Collingwood,4  there  was  no  such  consideration  proceeding  immediately 
from  the  plaintiff  to  the  defendant.  [Patteson,  J.  No  promise  to  the 
plaintiff  is  alleged  ;  but  merely  a  promise  to  pay  the  plaintiff.] 

Campbell,  Solicitor-General,  (and  Talfourd  was  with  him,)  contra, 
was  stopped  by  the  Court. 

Denman,  C.  J.  I  think  the  declaration  cannot  be  supported,  as  it 
does  not  show  any  consideration  for  the  promise  moving  from  the  plain- 
tiff to  the  defendant. 

Littledale,  J.  No  privity  is  shown  between  the  plaintiff  and 
defendant.  This  case  is  precisely  like  Crow  v.  Rogers,  and  must  be 
governed  by  it. 

Taunton,  J.  It  is  consistent  with  all  the  matter  alleged  in  the 
declaration,  that  the  plaintiff  may  have  been  entirely  ignorant  of  the 
arrangement  between  William  Price  and  the  defendant. 

Patteson,  J.  After  verdict,  the  Court  can  only  intend  that  all  mat- 
ters were  proved  which  were  requisite  to  support  the  allegations  in  the 
declaration,  or  what  is  necessarily  to  be  implied  from  them.  Now  it  is 
quite  clear  that  the  allegations  in  this  declaration  are  not  sufficient  to 
show  a  right  of  action  in  the  plaintiff.  There  is  no  promise  to  the 
plaintiff  alleged.  The  rule  for  arresting  the  judgment  must  be  made 
absolute.  Rule  absolute. 

l  1  Roll.  Abr.  32,  pL  13.  «  1  Roll.  Abr.  81,  pL  5. 

s  6  B.  &  A.  228.  «  1  Ventr.  297. 
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TWEDDLE  v.  ATKINSON,  Executor  of  GUY,  Deceased. 

In  the  Queen's  Bench,  Jdne  7,  1861. 

[Reported  in  1  Best  fr  Smith,  393.] 

The  declaration  stated  that  the  plaintiff  was  the  son  of  John  Twed- 
dle,  deceased,  and  before  the  making  of  the  agreement  hereafter  men- 
tioned, married  the  daughter  of  William  Guy,  deceased ;  and  before 
the  said  marriage  of  the  plaintiff  the  said  William  Guy,  in  considera- 
tion of  the  then  intended  marriage,  promised  the  plaintiff  to  give  to 
his  said  daughter  a  marriage  portion,  but  the  said  promise  was  verbal, 
and  at  the  time  of  the  making  of  the  said  agreement  had  not  been 
performed,  and  before  the  said  marriage  the  said  John  Tweddle,  in 
consideration  of  the  said  intended  marriage,  also  verbally  promised 
to  give  the  plaintiff  a  marriage  portion,  which  promise  at  the  time 
of  the  making  of  the  said  agreement  had  not  been  performed.  It 
then  alleged  that  after  the  marriage  and  in  the  lifetime  of  the  said 
William  Guy,  and  of  the  said  John  Tweddle,  they,  the  said  William 
Guy  and  John  Tweddle,  entering  into  the  agreement  hereafter  men- 
tioned as  a  mode  of  giving  effect  to  their  said  verbal  promises  ;  and 
the  said  William  Guy  also  entering  into  the  said  agreement  in  order 
to  provide  for  his  said  daughter  a  marriage  portion,  and  to  procure  a 
further  provision  to  be  made  by  the  said  John  Tweddle,  by  means  of 
the  said  agreement,  for  his  said  daughter,  and  acting  for  the  benefit 
of  his  said  daughter ;  and  the  said  John  Tweddle  also  entering  into 
the  said  agreement  in  order  to  provide  for  the  plaintiff  a  marriage 
portion,  and  to  procure  a  further  provision  to  be  made  by  the  said 
William  Guy,  by  means  of  the  said  agreement,  for  the  plaintiff,  and 
acting  for  the  benefit  of  the  plaintiff ;  they  the  said  William  Guy  and 
John  Tweddle  made  and  entered  into  an  agreement  in  writing  in  the 
words  following,  that  is  to  say  : 

High  Coniscliffe,  July  11,  1855. 
Memorandum  of  an  agreement  made  this  day  between  William  Guy,  of,  &c. , 
of  the  one  part,  and  Jorm  Tweddle,  of,  &c. ,  of  the  other  part.  Whereas  it  is 
mutually  agreed  that  the  said  William  Guy  shall  and  will  pay  the  sum  of  200/. 
to  William  Tweddle,  his  son-in-law ;  and  the  said  John  Tweddle,  father  to  the 
aforesaid  William  Tweddle,  shall  and  will  pay  the  sum  of  100Z.  to  the  said 
William  Tweddle,  each  and  severally  the  said  sums  on  or  before  the  21st  day 
of  August,  1855.  And  it  is  hereby  further  agreed  by  the  aforesaid  William 
Guy  and  the  said  John  Tweddle  that  the  said  William  Tweddle  has  full  power 
to  sue  the  said  parties  in  any  court  of  law  or  equity  for  the  aforesaid  sums 
hereby  promised  and  specified. 

And  the  plaintiff  says  that  afterwards  and  before  this  suit,  he  and 
Ms  said  wife,  who  is  still  living,  ratified  and  assented  to  the  said  agree- 
ment, and  that  he  is  the  William  Tweddle  therein  mentioned.  And 
the  plaintiff  says  that  the  said  twenty-first  day  of  August,  a.  d.  1855, 
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elapsed,  and  all  things  have  been  done  and  happened  necessary  to 
entitle  the  plaintiff  to  have  the  said  sum  of  200Z.  paid  by  the  said  Wil- 
liam Guy  or  his  executors :  yet  neither  the  said  William  Guy  nor  his 
executor  has  paid  the  same,  and  the  same  is  in  arrear  and  unpaid,  con- 
trary to  the  said  agreement. 

Demurrer  and  joinder  therein. 

Edward  James,  for  the  defendant.  The  plaintiff  is  a  stranger  to  the 
agreement  and  to  the  consideration  as  stated  in  the  declaration,  and 
therefore  cannot  sue  upon  the  contract.  It  is  now  settled  that  an 
action  for  breach  of  contract  must  be  brought  by  the  person  from 
whom  the  consideration  moved :  Price  v.  Easton.  (He  was  then 
stopped.) 

Mellish,  for  the  plaintiff.  Admitting  the  general  rule  as  stated  by  the 
other  side,  there  is  an  exception  in  the  case  of  contracts  made  by  par- 
ents for  the  purpose  of  providing  for  their  children.  In  Dutton  and  Wife 
v.  Poole,  affirmed  in  the  Exchequer  Chamber,  a  tenant  in  fee-simple 
being  about  to  cut  down  timber  to  raise  a  portion  for  his  daughter,  the 
defendant,  his  heir-at-law,  in  consideration  of  his  forbearing  to  fell  it, 
promised  the  father  to  pay  a  sum  of  money  to  the  daughter,  and  an  ac- 
tion of  assumpsit  by  the  daughter  and  her  husband  was  held  to  be  well 
brought.  [Wightman,  J.  In  that  case  the  promise  was  made  before 
marriage.  In  this  case  the  promise  is  post  nuptial,  and  the  whole  con- 
sideration on  both  sides  is  between  the  two  fathers.]  The  natural  rela- 
tionship between  the  father  and  the  son  constituted  the  father  an  agent  for 
the  son,  in  whose  behalf  and  for  whose  benefit  the  contract  was  made  ; 
and  therefore  the  latter  may  maintain  an  action  upon  it.  [Crompton,  J. 
Is  the  son  so  far  a  party  to  the  contract  that  he  may  be  sued  as  well 
as  sue  upon  it?  Where  a  consideration  is  required  there  must  be 
mutuality.  Wightman,  J.  This  contract,  so  far  as  the  son  is  con- 
cerned, is  one-sided.]  The  object  of  the  contract,  which  was  that  the 
children  should  be  provided  for,  will  be  accomplished  if  this  action  is 
maintainable :  whereas  if  the  light  of  action  remains  in  the  father  it 
will  be  defeated,  because  the  damages  recovered  in  that  action  will  be 
his  assets.  [Crompton,  J.  Your  argument  will  lead  to  this,  that 
the  son  might  bring  an  action  against  the  father  on  the  ground 
of  natural  love  and  affection.]  In  Bourne  v.  Mason  two  cases  are 
cited  which  support  this  action.  In  Sprat  v.  Agar,  in  the  King's 
Bench  in  1658,  one  promised  the  father  that,  in  consideration  that  he 
would  give  his  daughter  in  marriage  with  his  son,  he  would  settle  so 
much  land ;  after  the  marriage  the  son  brought  an  action,  and  it  was 
held  maintainable.  The  other  was  the  case  of  a  promise  to  a  physician 
that  if  he  did  such  a  cure  he  would  give  such  a  sum  of  money  to  him- 
self and  another  to  his  daughter,  and  it  was  resolved  the  daughter 
might  bring  assumpsit,  "which  cases,"  says  the  report,  "the  Court 
agreed  ;"  and  the  reason  assigned  as  to  the  latter  is,  "  the  nearness  of 
the  relation  gives  the  daughter  the  benefit  of  the  consideration  per- 
formed by  her  father."    There  is  no  modern  case  in  which  the  question 
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has  been  raised  upon  a  contract  between  two  fathers  for  the  benefit  of 
their  children.  [Wightman,  J.  If  the  father  of  the  plaintiff  had 
paid  the  1001.  which  he  promised,  might  not  he  have  sued  the  father 
of  the  plaintiff's  wife  on  his  express  promise?]  According  to  the  old 
cases  he  could  not.  When  a  father  makes  a  contract  for  the  benefit 
of  his  child,  the  law  vests  the  contract  in  the  child.     In  Thomas  v. 

,l  the  defendant  promised  to  a  father  that,  in  consideration  that  he 

would  surrender  a  copyhold  to  the  defendant,  the  defendant  would  give 
unto  his  two  daughters  201.  apiece ;  and  after  verdict  in  an  action 
upon  the  case  brought  by  one  of  the  daughters  for  breach  of  that  prom- 
ise, on  motion  for  arresting  the  judgment  on  the  ground  that  the  two 
ought  to  have  joined,  it  was  held  that  the  parties  had  distinct  inter- 
ests, and  so  each  might  bring  an  action. 

Edward  James  was  not  called  upon  to  reply. 

Wightman,  J.  Some  of  the  old  decisions  appear  to  support  the 
proposition  that  a  stranger  to  the  consideration  of  a  contract  may 
maintain  an  action  upon  it,  if  he  stands  in  such  a  near  relationship  to 
the  party  from  whom  the  consideration  proceeds,  that  he  may  be  con- 
sidered a  party  to  the  consideration.  The  strongest  of  those  cases  is 
that  cited  in  Bourne  v.  Mason,  in  which  it  was  held  that  the  daughter 
of  a  physician  might  maintain  assumpsit  upon  a  promise  to  her  father 
to  give  her  a  sum  of  money  if  he  performed  a  certain  cure.  But  there 
is  no  modern  case  in  which  the  proposition  has  been  supported.  On 
the  contrary,  it  is  now  established  that  no  stranger  to  the  consideration 
can  take  advantage  of  a  contract,  although  made  for  his  benefit. 

Crompton,  J.  It  is  admitted  that  the  plaintiff  cannot  succeed  unless 
this  case  is  an  exception  to  the  modern  and  well-established  doctrine 
of  the  action  of  assumpsit.  At  the  time  when  the  cases  which  have 
been  cited  were  decided  the  action  of  assumpsit  was  treated  as  an 
action  of  trespass  upon  the  case,  and  therefore  in  the  nature  of  a  tort ; 
and  the  law  was  not  settled,  as  it  now  is,  that  natural  love  and  affec- 
tion is  not  a  sufficient  consideration  for  a  promise  upon  which  an  action 
may  be  maintained  ;  nor  was  it  settled  that  the  promisee  cannot  bring 
an  action  unless  the  consideration  for  the  promise  moved  from  him. 
The  modern  cases  have,  in  effect,  overruled  the  old  decisions  ;  they 
show  that  the  consideration  must  move  from  the  party  entitled  to  sue 
upon  the  contract.  It  would  be  a  monstrous  proposition  to  say  that 
a  person  was  a  party  to  the  contract  for  the  purpose  of  suing  upon  it 
for  his  own  advantage,  and  not  a  party  to  it  for  the  purpose  of  being 
sued.  It  is  said  that  the  father  in  the  present  case  was  agent  for  the 
son  in  making  the  contract,  but  that  argument  ought  also  to  make  the 
son  liable  upon  it.  I  am  prepared  to  overrule  the  old  decisions,  and 
to  hold  that,  by  reason  of  the  principles  which  now  govern  the  action 
of  assumpsit,  the  present  action  is  not  maintainable. 

Blackburn,  J.  The  earlier  part  of  the  declaration  shows  a  con- 
tract which  might  be  sued  on,  except  for  the  enactment  in  sect.  4 

i  Sty.  461. 
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of  the  Statute  of  Frauds,  29  Car.  2,  c.  3.  The  declaration  then  sets 
out  a  new  contract,  and  the  only  point  is  whether,  that  contract  being 
for  the  benefit  of  the  children,  they  can  sue  upon  it.  Mr.  Mellish 
admits  that  in  general  no  action  can  be  maintained  upon  a  promise, 
unless  the  consideration  moves  from  the  party  to  whom  it  is  made. 
But  he  says  that  there  is  an  exception ;  namely,  that  when  the  con- 
sideration moves  from  a  father,  and  the  contract  is  for  the  benefit  of 
his  son,  the  natural  love  and  affection  between  the  father  and  son  gives 
the  son  the  right  to  sue  as  if  the  consideration  had  proceeded  from 
himself.  And  Dutton  and  "Wife  v.  Poole  was  cited  for  this.  We 
cannot  overrule  a  decision  of  the  Exchequer  Chamber ;  but  there  is  a 
distinct  ground  on  which  that  one  cannot  be  supported.  The  cases 
upon  stat.  27  El.  c.  4,  which  have  decided  that,  by  sect.  2,  volun- 
tary gifts  by  settlement  after  marriage  are  void  against  subsequent 
purchasers  for  value,  and  are  not  saved  by  sect.  4,  show  that  natural 
love  and  affection  are  not  a  sufficient  consideration  whereon  an  action 
of  assumpsit  may  be  founded. 

Judgment  for  the  defendant. 


SECTION  III. 
What  Contracts  require  a  Consideration. 
PILLANS   AND   ROSE  v.   VAN  MIEROP  AND   HOPKINS. 
In  the  King's  Bench,  April  30,  1765. 

[Reported  in  3  Burrow,  1663.] 

On  Friday,  25th  of  January  last,  Mr.  Attorney-General  Norton,  on 
behalf  of  the  plaintiffs,  moved  for  a  new  trial.  He  moved  it  as  upon 
a  verdict  against  evidence,  the  substance  of  which  evidence  was  as 
follows :  — 

One  "White,  a  merchant  in  Ireland,  desired  to  draw  upon  the  plain- 
tiffs, who  were  merchants  at  Rotterdam  in  Holland,  for  8001.  payable  to 
one  Clifford,  and  proposed  to  give  them  credit  upon  a  good  house  in 
London  for  their  reimbursement,  or  any  other  method  of  reimburse- 
ment. 

The  plaintiffs  in  answer  desired  a  confirmed  credit  upon  a  house  of 
rank  in  London  as  the  condition  of  their  accepting  the  bill.  "White 
names  the  house  of  the  defendants  as  this  house  of  rank,  and  offers 
credit  upon  them ;  whereupon  the  plaintiffs  honored  the  draft,  and  paid 
the  money,  and  then  wrote  to  the  defendants,  Van  Mierop  and  Hop- 
kins, merchants  in  London  (to  whom  White  also  wrote  about  the  same 
time) ,  desiring  to  know  whether  they  would  accept  such  bills  as  they, 
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the  plaintiffs,  should  in  about  a  month's  time  draw  upon  the  said 
Van  Mierop  and  Hopkins's  house  here  in  London  for  800Z.  upon  the 
credit  of  White ;  and  they,  having  received  their  assent,  accordingly 
drew  upon  the  defendants.  In  the  interim,  White  failed  before  their 
draft  came  to  hand,  or  was  even  drawn ;  and  the  defendants  gave 
notice  of  it  to  the  plaintiffs,  and  forbid  their  drawing  upon  them, — 
which  they  nevertheless  did :  and  therefore  the  defendants  refused  to 
j>ay  their  bills. 

On  the  trial,  a  verdict  was  found  for  the  defendants. 

Upon  shewing  cause,  on  Monday,  11th  February  last,  it  turned  upon 
the  several  letters  that  had  respectively  passed  between  the  plaintiffs 
and  defendants  and  White.  The  letters  were  read :  first,  those '  from 
White  &  Co.  in  Ireland  to  the  plaintiffs  in  Holland  (by  which  it 
appears  that  Pillans  and  Rose  had  accepted  the  bills  drawn  upon 
them  by  White,  payable  to  Clifford)  ;  then  those  of  the  plaintiffs  to 
the  defendants,  and  also  White's  to  the  defendants ;  then  those  of  the 
defendants  to  the  plaintiffs,2  agreeing  to  honor  their  bill  drawn  on 
account  of  White ;  the  letter  from  the  defendants  to  the  plaintiffs, 
informing  them  that  White  had  stopped  payment,  and  desiring  them 
not  to  draw,  as  they  could  not  accept  their  draft ;  and  lastly,  that 
which  the  plaintiffs  wrote  to  the  defendants,  that  thej-  should  draw 
on  them,  holding  them  not  to  be  at  liberty  to  withdraw  from  their 
engagement. 

The  counsel  for  the  defendants  were  Mr.  Serjeant  Davy  and  Mr. 
Wallace.  They  observed  that  the  plaintiffs  had  given  credit  to  White 
above  a  month  before  the  defendants  had  agreed  to  accept  their  draft. 
For  it  appears  by  White's  letter  of  16th  February,  1762,  that  Pillans 
and  Rose  had  then  actually  accepted  Clifford's  bills,  but  Van  Mierop 
and  Hopkins  did  not  agree  to  honor  their  drafts  till  19th  of  March, 
1762  ;  therefore  the  consideration  was  past  and  done  before  their 
promise  was  made.  And  the}'  argued  and  principally  insisted,  that  for 
one  man  to  undertake  to  pay  another  man's  debt  was  a  void  under- 
taking, unless  there  was  some  consideration  for  such  undertaking ;  and 
that  a  mere  general  promise,  without  benefit  to  the  promisor  or  loss  to 
the  promisee,  was  a  nudum  pactum.  And  thej'  cited  1  Bulstr.  120, 
Thorner  w.  Field;  Dyer,  272,  pi.  31,  Hunt  v.  Bate;  2  Vern.  224,  225, 
Cecil  et  al.  v.  Earl  of  Salisbury  ;  1  Ro.  Abr.  11,  pi.  1,  letter  Q,  "  Consid- 
eration executed  ;  "  Yelv.  40,  41  ;  and  2  Strange,  933,  Hayes  v.  Warren  ; 
where  a  past  consideration  was  holden  insufficient  to  raise  an  assumpsit." 

The  counsel  for  the  plaintiffs  were  Mr.  Attorney  General,  Mr.  Walker, 
and  Mr.  Dunning.  They  denied  this  to  be  a  past  consideration,  and 
insisted  that  the  liberty  given  to  the  plaintiffs  to  draw  upon  a  con- 
firmed house  in  London  (which  was  prior  to  the  undertaking  by  the 
defendants)  was  the  consideration  of  the  credit  given  by  the  plaintiffs 
to  White's  drafts,  and  that  this  was  a  good  and  sufficient  consideration 

1  Dated  16th  Feb.  1762.  2  Dated  19th  March,  1762. 

3  See  likewise  Hardres,  72,  73,  74. 
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for  the  undertaking  made  by  the  defendants.  It  relates  back  to  the 
original  transaction.  If  any  one  promises  to  pay  for  goods  delivered 
to  a  third  person,  such  promise,  being  in  writing,  is  a  good  one.  And 
here  White  had  had  800Z.  from  the  plaintiffs  upon  this  assurance  ;  and 
the  defendants  undertake  in  writing,  in  pursuance  and  completion  of 
this  original  assurance,  to  be  answerable  for  "White's  reimbursing  the 
plaintiffs.     And  a  promise  in  writing  is  out  of  the  statute. 

This  case  does  not  fall  within  those  that  have  been  cited ;  for  Van 
Mierop  and  Hopkins  have  made  themselves  originally  liable.  An  ex 
post  facto  event  cannot  alter  the  nature  of  an  original  promise.  Their 
original  promise  made  them  liable,  and  bound  them ;  and  they  are 
obliged,  both  by  law,  and  in  honor  and  honesty,  to  perform  it.  It  is  a 
mercantile  transaction  ;  and  it  must  be  considered,  upon  the  whole  of 
it,  as  an  admittance  that  the  defendants  either  had,  or  soon  would 
have,  effects  of  White's  in  their  hands. 

Lord  Mansfield.  The  objection  is,  that  the  letter  whereby  Van 
Mierop  and  Hopkins  undertake  to  honor  the  plaintiffs'  bills  is  nudum 
pactum ;  the  other  side  deny  it.     This  is  the  only  question  here. 

But  this  is  quite  different  from  what  passed  at  the  trial :  the  nudum 
pactum  was  not  mentioned  at  that  time.  The  grounds  it  was  argued 
upon  there  were:  1st,  That  this  imported  to  be  a  credit  given  to  Pillans 
and  Rose,  in  prospect  of  a  future  credit  to  be  given  by  them  to  White, 
and  that  this  credit  might  well  be  countermanded  before  the  advance- 
ment of  any  money  ;  and  this  is  so  ;  —  2d,  That  there  was  a  fraud  ;  for 
that  Van  Mierop  and  Hopkins  had  reason  to  think  that  White  had 
sent  goods  to  Pillans  and  Rose ;  whereas  this  was  a  mere  lending  of 
credit :  —  3d,  That  if  Pillans  and  Rose  had  received  goods  from  White, 
and  retained  them  till  he  failed,  the  defendants'  undertaking  was 
revocable. 

I  was  then  of  opinion  that  Van  Mierop  and  Hopkins  were  bound  by 
their  letter,  unless  there  was  some  fraud  upon  them ;  for  that  they 
had  engaged  under  their  hands,  in  a  mercantile  transaction,  to  give 
credit  for  Pillans  and  Rose's  reimbursement.  And  I  did  not  see  it  to 
be  future,  as  had  been  objected ;  nor  did  I  see  any  fraud.  And 
nothing  was  then  urged  about  its  being  nudum  pactum.  I  have  no 
idea  that  promises  for  the  debt  of  another  are  applicable  to  the 
present  case.  This  is,  as  Mr.  Walker  said,  a  mercantile  transaction, 
and  it  depends  upon  these  letters  from  merchant  to  merchant  about 
honoring  bills  to  such  an  amount ;  and  this  credit  is  given  upon  a  sup- 
position that  the  person  who  is  to  draw  upon  the  undertakers  within  a 
certain  time  has  goods  in  his  hands,  or  will  have  them.  Here  Pillans 
and  Rose  trusted  to  this  undertaking ;  and  there  is  no  fraud.  There- 
fore it  is  quite  upon  another  foundation  than  that  of  a  naked  promise 
from  one  to  pay  the  debt  of  another. 

Mr.  Justice  Wilmot.  I  own  the  want  of  consideration  at  first 
occurred  to  me.  But  I  now  am  satisfied  that  this  case  has  nothing  to  do 
with  the  cases  of  undertakings  by  one  to  pay  the  debt  of  another.     In 
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those  cases  it  is  settled,  that  where  the  consideration  is  past  the  action 
will  not  lie.  And  yet  this  seems  a  hard  case.  The  mere  promise  to 
pay  the  debt  of  another,  without  any  consideration  at  all,  is  nudum 
pactum.  But  the  least  spark  of  a  consideration  will  be  sufficient.  It 
seems  almost  implied  that  there  must  be  some  consideration ;  but  if 
there  be  none  at  all,  it  is  nudum  pactum.  The  statute  must  mean  such 
a  special  promise  as  would  have  supported  an  action.  But  all  this  is 
out  of  the  present  case.  So  also  I  think  is  all  the  precedent  corre- 
spondence. It  lies  in  a  narrow  compass.  White,  Pillans  and  Rose,  and 
Van  Mierop  and  Hopkins,  had  all  a  correspondence  together.  They 
have  intercourse  together,  mutually,  in  mercantile  transactions.  Pillans 
and  Rose  write  to  Van  Mierop  and  Hopkins  to  know  whether  they  will 
honor  their  drafts  for  800Z.  in  about  a  month's  time.  They  say  they 
will.  Now  it  strikes  me,  as  Mr.  Walker  said,  that  it  admits  that  they 
either  have  assets  or  effects  of  White's  in  their  hands,  or  that  they  have 
credit  upon  him.  Now  by  this  undertaking  of  a  good  house  in  London, 
and  relying  upon  it,  they  are  deluded  and  diverted  from  using  any  legal 
diligence  to  pursue  White,  or  even  not  to  part  with  any  effects  of  his 
which  they  might  have  in  their  hands.  Therefore  this  seems  to  be  an 
irrevocable  undertaking  by  Van  Mierop  and  Hopkins,  and  they  ought 
to  be  bound  by  it.     Consequently  there  ought  to  be  a  new  trial. 

Lord  Mansfield.  A  letter  of  credit  may  be  given  as  well  for  money 
already  advanced,  as  for  monej'  to  be  advanced  in  future.  Let  it  be 
argued  again  the  next  term,  and  you  shall  have  the  opinion  of  the 
whole  court.  Vlterius  Concilium. 

Yesterday  this  matter  accordingly  came  on  again,  and  was  argued  by 
Mr.  Wallace  for  the  defendants,  and  by  the  same  counsel  as  argued  last 
term  for  the  plaintiffs. 

The  latter  repeated  and  enforced  their  arguments.  They  said  the 
consideration  moved  from  AVhite  to  the  defendants  ;  not  from  the  plain- 
tiffs, Pillans  and  Rose,  to  the  defendants.  And  as  the  defendants  have 
undertaken  for  White,  they  can't  revoke  or  retract  their  engagement. 
This  case  is  not  like  the  cases  cited ;  some  of  which  are  strange  cases 
and  not  founded  on  solid  or  sufficient  reasons,  and  in  others  of  them 
there  was  no  meritorious  consideration  at  all.  And  Mr.  Walker  cited 
Hardres,  71,  Reynolds  v.  Prosser,  where  the  consideration  was  adjudged 
sufficient,  notwithstanding  all  the  reasoning  of  Sir  Thomas  Hardres  and 
all  the  cases  cited  by  him.  That  was  an  assumpsit  by  a  stranger,  ir. 
consideration  that  the  plaintiff  would  forbear  to  prosecute  Lord  Aber- 
gavenny upon  a  judgment,  in  the  name  of  the  original  plaintiff,  by  vir- 
tue of  a  letter  of  attorney  to  receive  it  to  his  own  use. 

Serjeant  Davy  was  heard  this  morning  on  behalf  of  the  defendants, 
and  urged  that  the  plaintiffs  gave  credit  to  White  upon  his  promising 
to  reimburse  them  ;  and  he  said  there  was  a  fraudulent  concealment  of 
facts.  White's  first  letter  could  have  no  influence  on  the  plaintiffs,  for 
they  afterwards  desired  a  confirmed  credit  upon  a  house  of  rank  in  Lon- 
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don ;  so  that  they  did  not  rely  on  White's  first  letter,  which  offered 
credit  on  the  defendants  or  any  other  method  of  reimbursement.  And 
nothing  had  then  passed  between  White  and  the  defendants.  For  the 
first  letter  between  them  was  on  the  16th  of  February  (a  fortnight  after)  ; 
and  then  the  defendants  were  deceived  into  a  false  opinion  that  it  was 
for  a  future  credit,  and  not  to  secure  a  past  acceptance  of  White's  bills 
by  the  plaintiffs.  And  this  concealment  of  circumstances  is  sufficient  to 
vitiate  the  contract.  The  plaintiffs  had  accepted  a  bill  of  800/.  of 
White's,  a  fortnight  before  the  defendant's  letter  of  16th  February ; 
which  bill  the  plaintiffs  had  accepted  upon  assurance  of  credit  on  a 
house  in  London  to  reimburse  them.  And  this  transaction  was  fraud- 
ulently concealed,  both  by  White  and  the  plaintiffs,  from  the  defendants. 
If  this  had  been  disclosed,  the  defendants  would  have  plainly  seen  that 
the  plaintiffs  doubted  of  White's  sufficiency,  by  their  requiring  further 
security  for  his  already  contracted  debt.  All  letters  of  credit  relate  to 
future  credit,  not  to  debts  before  incurred ;  nor  can  the  advancer  of 
money  thereupon  include  an  old  debt  before  incurred.  A  bill  cannot  be 
accepted  before  it  is  drawn.  This  is  only  a  promise  to  accept ;  for  it  is 
only  a  promise  to  honor  the  bill,  not  a  promise  to  pay  it.  A  promise  to 
pay  a  past  debt  of  another  person  is  void  at  common  law  for  want  of 
consideration,  unless  there  be  at  least  an  implied  promise  from  the 
debtee  to  forbear  suing  the  original  debtor.  But  here  was  a  debt  clearly 
contracted  by  White  with  the  plaintiffs  on  the  credit  of  White ;  and 
there  is  no  promise  from  the  plaintiffs  to  forbear  suing  White.  A  naked 
promise  is  a  void  promise :  the  consideration  must  be  executory,  not 
past  or  executed. 

Lord  Mansfield  asked  if  any  case  could  be  found  where  the  under- 
taking holden  to  be  a  nudum  pactum  was  in  writing. 

Serjeant  Davy.  It  was  anciently  doubted  whether  a  written  accept- 
ance of  a  bill  of  exchange  was  binding  for  want  of  a  consideration.  It 
is  so  said  somewhere  in  Lutwyche. 

Lord  Mansfield.  This  is  a  matter  of  great  consequence  to  trade 
and  commerce,  in  every  light.  If  there  was  any  kind  of  fraud  in  this 
transaction,  the  collusion  and  mala  fides  would  have  vacated  the  con- 
tract. But  from  these  letters  it  seems  to  me  clear  that  there  was 
none.  The  first  proposal  from  White  was  to  reimburse  the  plaintiffs 
by  a  remittance,  or  by  credit  on  the  house  of  Van  Mierop :  this  was 
the  alternative  he  proposed.  The  plaintiffs  chose  the  latter.  Both  the 
plaintiffs  and  White  wrote  to  Van  Mierop  and  Company.  They 
answered  that  they  would  honor  the  plaintiffs'  drafts,  So  that  the 
defendants  assent  to  the  proposal  made  by  White,  and  ratify  it.  And 
it  does  not  seem  at  all  that  the  plaintiffs  then  doubted  of  White's 
sufficiency,  or  meant  to  conceal  any  thing  from  the  defendants.  If 
there  be  no  fraud,  it  is  a  mere  question  of  law.  The  law  of  merchants 
and  the  law  of  the  land  is  the  same.  A  witness  cannot  be  admitted 
to  prove  the  law  of  merchants.  We  must  consider  it  as  a  point  of  law. 
A  nudum  pactum  does  not  exist  in  the  usage  and  law  of  merchants. 
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I  take  it  that  the  ancient  notion  about  the  want  of  consideration 
was  for  the  sake  of  evidence  only  :  for  when  it  is  reduced  into  writing, 
as  in  covenants,  specialties,  bonds,  &C.,1  there  was  no  objection  to  the 
want  of  consideration  ;  and  the  Statute  of  Frauds  proceeded  upon  the 
same  principle.  In  commercial  cases,  amongst  merchants,  the  want  of 
consideration  is  not  an  objection. 

This  is  just  the  same  thing  as  if  White  had  drawn  on  Van  Mierop 
and  Hopkins,  payable  to  the  plaintiffs.  It  had  been  nothing  to  the 
plaintiifs  whether  Van  Mierop  and  Company  had  effects  of  White's  in 
their  hands  or  not,  if  they  had  accepted  his  bill.  And  this  amounts  to 
the  same  thing :  "I  will  give  the  bill  due  honor"  is,  in  effect,  accepting 
it.  If  a  man  agrees  that  he  will  do  the  formal  part,  the  law  looks  upon 
it  (in  the  case  of  an  acceptance  of  a  bill)  as  if  actually  done.  This  is 
an  engagement  to  accept  the  bill,  if  there  was  a  necessity  to  accept 
it,  and  to  pay  it  when  due  ;  and  they  could  not  afterwards  retract. 
It  would  be  very  destructive  to  trade,  and  to  trust  in  commercial  deal- 
ing, if  they  could.  There  was  nothing  of  nudum  pactum  mentioned  to 
the  jury  ;  nor  was  it,  I  dare  saj-,  at  all  in  their  idea  or  contemplation. 
T  think  the  point  of  law  is  with  the  plaintiffs. 

Mb.  Justice  Wii.mot.  The  question  is,  whether  this  action  can  be 
supported  upon  the  breach  of  this  agreement.  I  can  find  none  of 
those  cases  that  go  upon  its  being  nudum  pactum  that  are  in  writing : 
they  are  all  upon  parol.  I  have  traced  this  matter  of  the  nudum 
pactum,  and  it  is  vety  curious. 

He  then  explained  the  principle  of  an  agreement  being  looked  upon 
as  a  nudum  pactum,  and  how  the  notion  of  a  nudum  pactum  first  came 
into  our  law.  He  said  it  was  echoed  from  the  civil  law :  Ex  nudo 
facto  non  oritur  actio.  Vinnius  gives  the  reason,  in  lib.  3,  tit.  Be 
Obligationibus,  4to  edition,  596.  If  by  stipulation  (and,  a  fortiori,  if 
by  writing) ,  it  was  good  without  consideration.  There  was  no  radical 
defect  in  the  contract  for  want  of  consideration.  But  it  was  made 
requisite,  in  order  to  put  people  upon  attention  and  reflection,  and  to 
prevent  obscurity  and  uncertainty ;  and,  in  that  view,  either  writing  or 
certain  formalities  were  required.  Idem,  on  Justinian,  4to  edit.,  614. 
Therefore  it  was  intended  as  a  guard  against  rash,  inconsiderate  decla- 
rations. But  if  an  undertaking  was  entered  into  upon  deliberation  and 
reflection,  it  had  activity  ;  and  such  promises  were  binding.  Both  Gro- 
tius  and  Puffendorft"  held  them  obligatory  by  the  law  of  nations.  Grot., 
lib.  2,  c.  11,  Be  Promissis ;  Puffend.,  lib.  3,  c.  v.  They  are  morally 
good,  and  only  require  ascertainment ;  therefore  there  is  no  reason  to 
extend  the  principle,  or  carry  it  further. 

There  would  have  been  no  doubt  upon  the  present  case,  according  to 
the  Koman  law  ;  because  here  is  both  stipulation  (in  the  express  Roman 
form)  and  writing.  Bracton,  who  wrote2  temp.  PI  en.  3,  is  the  first  of 
our  lawyers  that  mentions  this.     His  writings  interweave  a  great  many 

1  Vide  3  Burr.  1639. 

2  Sub  ultima  teinpora  Regis  H.  3. 
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tilings  out  of  the  Roman  law.  In  his  third  book,  cap.  1,  De  Actionibus, 
he  distinguishes  between  naked  and  clothed  contracts.  He  says  that 
obligatio  est  mater  actionis ;  and  that  it  may  arise  ex  contractu,  multis 
modis ;  sicut  ex  conventione,  &c.  ;  sicut  sunt  pacta,  conventa,  quce  nuda 
sunt  aliquando,  aliquando  vestita,  &c. 

Our  own  lawyers  have  adopted  exactly  the  same  idea  as  the  Koman 
law.  Plowden,  308  b,1  in  the  case  of  Sharington  and  Pledall  v.  Strotton 
and  others,  mentions  it ;  and  no  one  contradicted  it.  He  lays  down  the 
distinction  between  contracts  or  agreements  in  words  (which  are  more 
base) ,  and  contracts  or  agreements  in  writing  (which  are  more  high)  ; 
and  puts  the  distinction  upon  the  want  of  deliberation  in  the  former 
case,  and  the  full  exercise  of  it  in  the  latter.  His  words  are  the 
marrow  of  what  the  Koman  lawyers  had  said :  ' '  Words  pass  from 
men  lightly."  But  where  the  agreement  is  made  bjr  deed,  there  is 
more  stay,  &c.  For,  first,  there  is,  &c.  ;  and,  thirdly,  he  delivers  the 
writing  as  his  deed.  The  delivery  of  the  deed  is  a  ceremony  in  law, 
signifying  fully  his  good-will  that  the  thing  in  the  deed  should  pass 
from  him  who  made  the  deed  to  the  other ;  and  therefore  a  deed,  which 
must  necessarily  be  made  upon  great  thought  and  deliberation,  shall 
bind  without  regard  to  the  consideration.  The  voidness  of  the  con- 
sideration is  the  same  in  reality  in  both  cases  :  the  reason  of  adopting 
the  rule  was  the  same  in  both  cases,  though  there  is  a  difference  in  the 
ceremonies  required  by  each  law ;  but  no  inefficacy  arises  merely  from 
the  naked  promise.  Therefore,  if  it  stood  only  upon  the  naked  promise, 
its  being  in  this  case  reduced  into  writing,  is  a  sufficient  guard  against 
surprise  ;  and  therefore  the  rule  of  nudum  pactum  does  not  apply  in  the 
present  case. 

I  cannot  find  that  a  nudum  pactum  evidenced  by  writing  has  ever 
been  holden  bad,  and  I  should  think  it  good  ;  though  where  it  is 
merely  verbal,  it  is  bad ;  yet  I  give  no  opinion  upon  its  being  good 
always,  when  in  writing.  Many  of  the  old  cases  are  strange  and 
absurd ;  so  also  are  some  of  the  modern  ones,  particularly  that  of. 
Hayes  v.  Warren.2  It  is  now  settled,  that  where  the  act  is  done  at 
the  request  of  the  person  promising,  it  will  be  a  sufficient  foundation  to 
graft  the  promise  upon.  In  another  instance  the  strictness  has  been 
relaxed  ;  as,  for  instance,  buying  *  a  son,  or  curing4  a  son.  The  con- 
siderations were  both  past,  and  yet  holden  good.  It  has  been  melting 
down  into  common  sense  of  late  times. 

However,  I  do  here  see  a  consideration.  If  it  be  a  departure  from 
any  right,  it  will  be  sufficient  to  graft  a  verbal  promise  upon.     Now 

1  This  probably  was  Plowden's  own  argument.  I  suppose  he  was  himself  that 
apprentice  of  the  Middle  Temple  who  argued  for  the  defendants. 

*  Vide  2  Sir  J.  S.  933.  I  have  a  very  full  note  of  this  case.  The  reason  of  the 
reversal  of  the  judgment  was,  that  it  did  not  appear  by  the  declaration  to  be  either 
for  the  benefit  or  at  the  request  of  the  defendant. 

8  Church  and  Church's  Case,  cited  in  T.  Rayni.  260. 

*  Vide  2  Leon.  111. 
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here,  White,  living  in  Ireland,  writes  to  the  plaintiffs  to  honor  his 
draft  for  800?.  ,*  payable  ten  weeks  after.  The  plaintiffs  agree  to  it,  on 
condition  that  the}'  be  made  safe  at  all  events.  White  offers  good 
credit  on  a  house  in  London,  and  draws ;  and  the  plaintiffs  accept  his 
draft.  Then  White  writes  to  them  to  draw  on  Van  Mierop  and  Hop- 
kins ;  to  whom  the  plaintiffs  write,  to  inquire  if  they  will  honor  their 
draft.  They  engage  that  they  will.  This  transaction  has  prevented, 
stopped,  and  disabled  the  plaintiffs  from  calling  upon  White  for  the 
performance  of  his  engagement ;  for  White's  engagement  is  complied 
with,  so  that  the  plaintiffs  could  not  call  upon  him  for  this  security. 
I  do  not  speak  of  the  money,  for  that  was  not  payable  till  after  two 
usances  and  a  half.  But  the  plaintiffs  were  prevented  from  calling 
upon  White  for  a  performance  of  his  engagement  to  give  them  credit 
on  a  good  house  in  London  for  reimbursement ;  so  that  here  is  a  good 
consideration.  The  law  does  not  weigh  the  quantum  of  the  considera- 
tion. The  suspension  of  the  plaintiffs'  right  to  call  upon  White  for  a 
compliance  with  his  engagement  is  sufficient  to  support  an  action,  even 
if  it  be  a  suspension  of  the  right  for  a  day  only,  or  for  ever  so  little 
a  time. 

But  to  consider  this  as  a  commercial  case.  All  nations  ought  to 
have  their  laws  conformable  to  each  other  in  such  cases.  Fides  ser- 
vanda est ;  simplicitas  juris  gentium  prcevaleat.  Hodierni  mores  are 
such,  that  the  old  notion  about  the  nudum  pactum  is  not  strictly 
observed,  as  a  rule.  On  a  question  of  this  nature,  whether  by  the  law 
of  nations  such  an  engagement  as  this  shall  bind,  the  law  is  to  judge. 

The  true  reason  why  the  acceptance  of  a  bill  of  exchange  shall  bind 
is  not  on  account  of  the  acceptor's  having,  or  being  supposed  to  have, 
effects  in  hand,  but  for  the  convenience  of  trade  and  commerce.  Fides 
est  servanda.  An  acceptance  for  the  honor  of  the  drawer  shall  bind 
the  acceptor ;  so  shall  a  verbal  acceptance.  And  whether  this  be  an 
actual  acceptance,  or  an  agreement  to  accept,  it  ought  equally  to  bind. 
An  agreement  to  accept  a  bill  to  be  drawn  in  future  would  (as  it  seems 
to  me) ,  bj-  connection  and  relation,  bind  on  account  of  the  antecedent 
relation  ;  and  I  see  no  difference  between  its  being  before  or  after  the 
bill  was  drawn.  Here  was  an  agreement  sufficient  to  bind  the  defend- 
ants to  pay  the  bill ;  agreeing  to  honor  it  is  agreeing  to  pay  it.  I  see 
no  sort  of  fraud.  It  rather  seems  as  if  the  defendants  had  effects  of 
White's  in  their  hands  ;  and  it  does  not  appear  to  me  that  the  defend- 
ants would  not  have  honored  the  plaintiffs'  drafts,  even  though  they 
had  known  that  it  was  future  credit.  But  whether  the  plaintiffs  or  the 
defendants  had  effects  of  White's  in  their  hands  or  not,  we  must  deter- 
mine on  the  general  doctrine  ;  and  I  am  of  opinion  that  there  ought  to 
be  a  new  trial. 

Mr.  Justice  Yates  was  of  the  same  opinion.  He  said  it  was  a  case 
of  great  consequence  to  commerce  ;  and,  therefore,  he  would  give  both 

1  For  between  Ireland  and  Holland  each  usance  is  one  month. 
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his  opinion  and  his  reasons.  The  arguments  on  the  side  of  the  defend- 
ants terminate  in  its  being  a  nudum  pactum,  and  therefore  void.  This 
depends  upon  two  questions  :  1st  question,  — Whether  this  be  a  prom- 
ise without  a  consideration ;  2d  question,  —  If  it  is,  then  whether  this 
promise  shall  not  be  binding  of  itself,  without  any  consideration. 

First,  the  draft  drawn  by  White  on  the  plaintiffs,  payable  to  Clifford, 
is  no  part  of  the  consideration  of  the  undertaking  by  the  defendants. 
The  draft  payable  to  Clifford  is  never  mentioned  to  the  defendants. 
They  are  asked  whether  they  will  answer  a  draft  from  the  plaintiffs 
upon  them.  They  answer,  they  will  honor  such  a  draft  on  them. 
Whether  the  defendants  had  or  had  not  effects  of  White's  in  their 
hands  is  immaterial.  Any  damage  *  to  another,  or  suspension,  or  for- 
bearance of  his  right,  is  a  foundation  for  an  undertaking,  and  will 
make  it  binding,  though  no  actual  benefit  accrues  to  the  party  under- 
taking. Now  here  the  promise  and  undertaking  of  the  defendants  did 
occasion  a  possibility  of  loss  to  the  plaintiffs.  It  is  plain  that  the 
plaintiffs  would  not  rely  on  White's  assurance  only,  but  wrote  to  the 
defendants  to  know  if  they  would  accept  their  drafts.  The  credit  of 
the  plaintiffs  might  have  been  hurt  by  the  refusal  of  the  defendants  to 
accept  White's  bills.  They  were,  or  might  have  been,  prevented  from 
resorting  to  him,  or  getting  further  security  from  him.  It  comes  within 
the  cases  of  promises  where  the  debtee  forbears  suing  the  original 
debtor. 

Second  question,  —  Whether,  by  the  law  of  merchants,  this  contract 
is  not  binding  on  the  defendants,  though  it  was  without  consideration. 
The  acceptance  of  a  bill  of  exchange  is  an  obligation  to  pay  it.  The 
end  of  their  institution,  their  currency,  requires  that  it  should  be  so. 
On  this  principle,  bills  of  exchange  are  considered  and  are  declared 
upon  as  special  contracts,  though  legally  thej-  are  only  simple  con- 
tracts. The  declaration  sets  forth  the  bill  and  acceptance  specifically, 
and  that  thereby  the  defendants,  by  the  custom  of  merchants,  became 
liable  to  pay  it.  This  agreement  to  honor  their  bill  was  a  virtual 
acceptance  of  the  bill.  An  acceptance  needs  not  be  upon  the  bill 
itself:  it  may  be  by  collateral  writing.  Wilkinson  v.  Lutwidge,  1 
Strange,  648.  A  promise  to  accept  is  the  same  as  an  actual  acceptance, 
and  a  small  matter  amounts  to  an  acceptance  ;  and  so  says  Molloy,  lib.  2, 
c.  10,  §  20.  And  an  acceptance  will  bind,  though  the  acceptor  has  no 
effects  of  the  drawer  in  his  hands,  and  without  any  consideration.  Sy- 
mons  v.  Parminter,2  Hil.  1747,  21  G.  2,  B.  R.  And  a  bill  accepted  for 
the  honor  of  the  drawer  will  also  bind. 

Then  he  applied  these  positions  to  the  present  case.  It  was  an 
acceptance  of  this  very  draft  by  relation  and  connection,  though  the 
bill  was  not  then  drawn  by  the  plaintiffs  on  the  defendants.  But  even 
if  it  did  not  amount  to  an  actual  acceptance,  yet  it  would  equally  bind 

1  Vide  Coggs  v.  Bernard,  2  Lord  Raym.  919. 

2  This  was  on  a  motion  in  arrest  of  judgment.  The  judgment  was  affirmed  (ei 
parte)  in  Dom.  Proc.  with  100/.  costs,  upon  or  soon  after  20th  Feb.  1748. 
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the  defendants  :  they  would  be  equally  obliged  to  perform  the  effect  of 
their  undertaking.  The  plaintiffs  apprised  the  defendants  of  their 
intention  to  draw,  and  the  defendants  promised  to  honor  their  draft ; 
and  the  plaintiffs  of  course  would  regulate  their  conduct  accordingly. 
Therefore,  upon  the  whole  circumstances  of  this  transaction :  1st, 
There  is  a  consideration  ;  and,  2d,  If  there  was  none,  yet  in  this  com- 
mercial case  the  defendants  would  be  bound. 

Me.  Justice  Aston.  I  am  of  opinion  that  there  ought  to  be  a  new 
trial.  If  there  be  such  a  custom  of  merchants  as  has  been  alleged,  it 
may  be  found  by  a  jury ;  but  it  is  the  court,  not  the  jury,  who  are  to 
determine  the  law.  This  must  be  considered  as  a  commercial  transac- 
tion, and  is  a  plain  case.  The  defendants  have  undertaken  to  honor 
the  plaintiffs'  draft ;  therefore  they  are  bound  to  pay  it.  This  cannot 
be  called  a  nudum  pactum.  The  answer  returned  by  the  defendants  is 
an  admission  of  having  effects  of  White's  in  their  hands,  if  that  were 
necessar}7.  And  after  this  promise  to  accept  (which  is  an  implied 
acceptance) ,  they  might  have  applied  any  thing  of  White's  that  they  had 
in  their  hands  to  this  engagement,  even  though  White  had  drawn  other 
bills  upon  them  in  the  interim.  The  defendants  voluntarily  engaged  to 
the  plaintiffs,  and  they  could  not  recede  from  their  engagement.  As  to 
its  being  a  nudum  pactum  (which  matter  has  been  already  so  well 
explained) ,  if  there  be  turpitude  or  illegality  in  the  consideration  of  a 
note,  it  will  make  it  void,  and  majT  be  given  in  evidence.  But  here 
nothing  of  that  kind  appears,  nor  any  thing  like  fraud  in  the  plaintiffs. 
Here  was  full  notice  of  all  the  facts  ;  a  clear  apprehension  of  them  by 
the  defendants  ;  a  question  put  to  them,  whether  the}-  would  accept ; 
and  their  answer,  that  they  would.  Upon  the  whole  he  concurred,  that 
an  action  will  lay  for  the  plaintiffs  against  them  ;  and  that  the  plaintiffs 
ought  to  recover. 

By  the  Court  unanimously  the  rule  to  set  aside  the  verdict,  and  for 
a  new  trial,  was  made  absolute. 


WILLIAMSON  and  Wife  v.  LOSH,  Executor. 
In  the  King's  Bench,  Michaelmas  Term,  1775. 

[Reported  in  Chitty  on  Bills,  Qth  ed.,  p.  75,  note  (x).] 

This  was  an  action  of  assumpsit  against  the  defendant,  as  executor 
uf  John  Losh,  deceased,  upon  the  following  promissory  note  :  — 

"  I,  John  Losh,  for  the  love  and  affection  that  I  have  for  Jane  Tiffin, 
my  wife's  sister's  daughter,  do  promise  that  my  executors,  administra- 
tors, or  assigns,  shall  pay  to  her  the  sum  of  100Z.  of  money,  one  year 
after  my  decease,  and  a  caldron,  and  a  clock,  a  wainscot  chest,  and  a 
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bed  and  bed-clothes,  seven  pudden--dishes :  as  witness  my  hand  this 
16th  day  of  February,  1763. 

"  Witnessed  by  us,  A.  B.,  C.  D." 

Jane  Tiffin  afterwards  intermarried  with  the  plaintiff.  Upon  the 
trial,  a  verdict  was  found  for  the  plaintiff,  and  a  case  reserved.  The 
defendant  admitted  he  had  proved  the  will,  and  had  assets  sufficient  to 
cover  the  damages,  but  contended  that  there  was  no  consideration  in 
point  of  law,  and  that  the  note  could  not  be  recovered  upon,  and  that, 
as  the  testator  was  not  bound,  the  executor  was  not.  The  court  held 
that  the  instrument  being  in  writing  and  attested  by  witnesses,  the 
objection  of  nudum  pactum  did  not  lie,  and  ordered  the  postea  to  the 
plaintiff. 


KANN  and  Another,  Executors  of  Mart  Hughes,  v.  ISABELLA 
HUGHES,  Administratrix  of  J.  Hughes. 

In  the  House  of  Lords,  Mat  14,  1778. 

[Reported  in  7  Term  Reports,  350,  note  (a).] 

The  declaration  stated  that  on  the  11th  of  June,  1764,  divers 
disputes  had  arisen  between  the  plaintiffs'  testator  and  the  defend- 
ant's intestate,  which  they  referred  to  arbitration ;  that  the  arbitrator 
awarded  that  the  defendant's  intestate  should  pay  to  the  plaintiffs'  tes- 
tator 983?. ;  that  the  defendant's  intestate  afterwards  died  possessed  of 
effects  sufficient  to  pay  that  sum ;  that  administration  was  granted  to 
the  defendant ;  that  Mary  Hughes  died,  having  appointed  the  plaintiffs 
her  executors  ;  that  at  the  time  of  her  death  the  said  sum  of  £983  was 
unpaid  :  by  reason  of  which  premises  the  defendant,  as  administratrix, 
became  liable  to  pay  to  the  plaintiffs,  as  executors,  the  said  sum  ;  and 
being  so  liable,  she,  in  consideration  thereof,  undertook  and  promised 
to  pay,  &c.  The  defendant  pleaded  non  assumpsit,  plene  adminislra- 
vit,  and  plene  administravit  except  as  to  certain  goods,  &c,  which 
were  not  sufficient  to  pay  an  outstanding  bond-debt  of  the  intestate's 
therein  set  forth,  &c.  The  replication  took  issue  on  these  pleas.  Ver- 
dict for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  two 
last ;  and  on  the  first  a  general  judgment  was  entered  in  B.  R.  against 
the  defendant  de  bonis  propriis.  This  judgment  was  reversed  in  the 
Exchequer  Chamber ;  and  a  writ  of  error  was  afterwards  brought  in  the 
House  of  Lords,  where,  after  argument,  the  following  question  was 
proposed  to  the  judges  by  the  Lord  Chancellor ;  Whether  sufficient 
matter  appeared  upon  the  declaration  to  warrant  after  verdict  the 
judgment  against  the  defendant  in  error  in  her  personal  capacity ; 
upon  which  the  Lord  Chief  Baron  Skynner  delivered  the  opinion  of 
the  judges  to  this  effect :  It  is  undoubtedly  true  that  every  man  is,  by 
the  law  of  nature,  bound  to  fulfil  his  engagements.     It  is  equally  true 
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that  the  law  of  this  country  supplies  no  means,  nor  affords  any  remedy, 
to  compel  the  performance  of  an  agreement  made  without  sufficient 
consideration.  Such  agreement  is  nudum  pactum,  ex  quo  non  oritur 
actio;  and  whatsoever  maj'  be  the  sense  of  this  maxim  in  the  civil 
law,  it  is  in  the  last-mentioned  sense  only  that  it  is  to  be  understood  in 
our  law.  The  declaration  states  that  the  defendant,  being  indebted  as 
administratrix,  promised  to  pay  when  requested ;  and  the  judgment  is 
against  the  defendant  generally.  The  being  indebted  is  of  itself  a 
sufficient  consideration  to  ground  a  promise  ;  but  the  promise  must  be 
coextensive  with  the  consideration,  unless  some  particular  consideration 
of  fact  can  be  found  here  to  warrant  the  extension  of  it  against  the 
defendant  in  her  own  capacity.  If  a  person  indebted  in  one  right,  in 
consideration  of  forbearance  for  a  particular  time,  promise  to  pay  in 
another  right,  this  convenience  will  be  a  sufficient  consideration  to 
warrant  an  action  against  him  or  her  in  the  latter  right ;  but  here  no 
sufficient  consideration  occurs  to  support  this  demand  against  her  in 
her  personal  capacity,  for  she  derives  no  advantage  or  convenience 
from  the  promise  here  made.  For  if  I  promise  generally  to  pay  upon 
request  what  I  was  liable  to  pay  upon  request  in  another  right,  I  derive 
no  advantage  or  convenience  from  this  promise,  and  therefore  there  is 
not  sufficient  consideration  for  it.  But  it  is  said  that  if  this  promise 
is  in  writing,  that  takes  away  the  necessity  of  a  consideration,  and 
obviates  the  objection  of  nudum  pactum,  for  that  cannot  be  where 
the  promise  is  put  in  writing ;  and  that,  if  it  were  necessary  to 
support  the  promise  that  it  should  be  in  writing,  it  will,  after  ver- 
dict, be  presumed  that  it  was  in  writing  ;  and  this  last  is  certainly  true  ; 
but  that  there  cannot  be  nudum  pactum  in  writing,  whatever  may  be 
the  rule  of  the  civil  law,  there  is  certainly  none  such  in  the  law  of 
England.  His  Lordship  observed,  upon  the  doctrine  of  nudum  pactum 
delivered  by  Mr.  J.  Wilmot  in  the  case  of  Pillans  v.  Van  Mierop  and 
Hopkins,  3  Burr.  1663,  that  he  contradicted  himself,  and  was  also  con- 
tradicted by  Vinnius  in  his  comment  on  Justinian. 

All  contracts  are  by  the  laws  of  England  distinguished  into  agree- 
ments by  specialty,  and  agreements  by  parol ;  nor  is  there  an}'  such 
third  class,  as  some  of  the  counsel  have  endeavored  to  maintain,  as 
contracts  in  writing.  If  they  be  merely  written  and  not  specialties, 
they  are  parol,  and  a  consideration  must  be  proved.  But  it  is  said  that 
the  Statute  of  Frauds  has  taken  away  the  necessity  of  any  considera- 
tion in  this  case :  the  Statute  of  Frauds  was  made  for  the  relief  of 
personal  representatives  and  others,  and  did  not  intend  to  charge  them 
further  than  by  common  law  they  were  chargeable.  His  Lordship  here 
read  those  sections  of  that  statute  which  relate  to  the  present  subject. 
He  observed  that  the  words  were  merely  negative,  and  that  executors 
and  administrators  should  not  be  liable  out  of  their  own  estates,  unless 
the  agreement  upon  which  the  action  was  brought,  or  some  memoran 
dum  thereof,  was  in  writing  and  signed  by  the  party.  But  this  does 
not  prove  that  the  agreement  was  still  not  liable  to  be  tried  and  judged 
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of  as  all  other  agreements  merely  in  writing  are  by  the  common  law, 
and  does  not  prove  the  converse  of  the  proposition,  that  when  in 
writing  the  party  must  be  at  all  events  liable.  He  here  observed  upon 
the  case  of  Pillans  v.  Van  Mierop.  in  Burr.,  and  the  case  of  Losh  v. 
"Williamson,  Mich.  16  G.  3,  in  B.  R. ;  and  so  far  as  these  cases  went  on 
the  doctrine  of  nudum  pactum,  he  seemed  to  intimate  that  they  were 
erroneous.  He  said  that  all  his  brothers  concurred  with  him  that  in 
this  case  there  was  not  a  sufficient  consideration  to  support  this  demand 
as  a  personal  demand  against  the  defendant,  and  that  its  being  now 
supposed  to  have  been  in  writing  makes  no  difference.  The  conse- 
quence of  which  is  that  the  question  put  to  us  must  be  answered  in 
the  negative. 

And  the  judgment  in  the  Exchequer  Chamber  was  affirmed.1 

1  In  7  Brown's  Parliament  Cases, 650  (vol.4  of  Tomlin's  ed., p. 27), the  arguments 
of  counsel  are  given.  Upon  the  question  of  consideration,  F.  Buller  and  J.  Dunning, 
for  the  plaintiffs  in  error,  argued  as  follows :  — 

"  In  the  case  of  a  promise  in  writing,  which  this  must  be  taken  to  be  [and  which 
they  said  it  was  in  fact],  it  is  not  necessary  to  allege  any  consideration  in  the  decla- 
ration ;  but  if  it  were  necessary,  there  was  a  sufficient  consideration  for  the  promise 
appearing  upon  this  declaration.  In  reason,  there  is  little  or  no  difference  between  a 
contract  which  is  deliberately  reduced  into  writing,  and  signed  by  the  parties,  with- 
out seal,  and  a  contract  under  the  same  circumstances,  to  which  a  party  at  the  time 
of  signing  it  puts  a  seal,  or  his  finger  on  cold  wax.  In  the  case  of  a  deed,  i.  e.,  an 
instrument  under  seal,  it  must  be  admitted  that  no  consideration  is  necessary ;  and 
in  the  year  1765  it  was  solemnly  adjudged  in  the  Court  of  King's  Bench,  Pillans  v. 
Van  Mierop,  3  Burr.  1663,  that  no  consideration  was  necessary  when  the  promise  was 
reduced  into  writing.  That  opinion  has  since  been  recognized  in  the  same  court,  and 
several  judgments  founded  upon  it ;  all  which  judgments  must  be  subverted,  and 
what  was  there  conceived  to  be  settled  law  totally  overturned,  if  the  plaintiffs  in  this 
cause  were  not  entitled  to  recover.  But  further:  if  a  consideration  were  necessary, 
a  sufficient  one  for  the  promise  appeared  upon  the  declaration  in  this  case.  The  de- 
fendant was  the  administratrix  of  John  Hughes,  she  had  effects  of  his  in  her  hands, 
Bhe  was  liable  to  be  called  upon  by  the  plaintiffs  in  an  action,  to  show  to  what 
amount  she  had  effects,  and  how  she  had  applied  them ;  and  under  these  circum- 
stances she  promised  to  pay  the  demand  which  the  plaintiffs  had  against  her.  But 
it  was  said,  that  it  did  not  appear  on  the  declaration  that  she  had  effects  of  John 
Hughes  sufficient  to  pay  all  his  debts.  To  what  amount  she  had  effects,  or  what 
debts  were  due  from  Hughes  at  his  death,  was  known  to  the  defendant  only,  and  not 
to  the  plaintiffs.  They  applied  to  the  person  against  whom  they  had  a  right  of 
action ;  she  promised  to  pay  them,  and  under  that  promise  they  rested  satisfied 
This  promise,  if  it  did  not  import  an  admission  of  effects,  must  naturally  be  under- 
stood to  mean  that  the  defendant  would  pay  the  debt  whether  she  had  effects  or 
not ;  and  if  it  was  not  so  meant,  it  could  only  be  intended  to  amuse,  mislead,  and 
deceive  the  plaintiffs.  And  after  such  a  promise  the  defendant  ought  not  to  be  per- 
mitted to  Bay  that  she.had  not  sufficient  assets  to  pay  this  debt."  —  Er>. 
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SECTION  IV. 

Sufficiency  of  Consideration  in   General. 

SMITH  AND   SMITH'S   CASE. 

In  the  Queen's  Bench,  Michaelmas  Tekm,  1583. 

[Reported  in  3  Leonard,  88.] 

Lambert  Smith,  executor  of  Tho.  Smith,  brought  an  actio*n  upon 
the  case  against  John  Smith,  that  whereas  the  testator,  having  divers 
children  infants,  and  lying  sick  of  a  mortal  sickness,  being  careful  to 
provide  for  his  said  children  infants,  the  defendant,  in  consideration 
the  testator  would  commit  the  education  of  his  children,  and  the  dis- 
position of  his  goods  after  his  death,  during  the  minority  of  his  said 
children,  for  the  education  of  the  said  children,  to  him,  promised  to  the 
testator  to  procure  the  assurance  of  certain  customary  lands  to  one  of 
the  children  of  the  said  testator ;  and  declared  further,  that  the  tes- 
tator thereupon  constituted  the  defendant  overseer  of  his  will,  and 
ordained  and  appointed  by  his  will  that  his  goods  should  be  in  the 
disposition  of  the  defendant,  and  that  the  testator  died,  and  that  by 
reason  of  that  will,  the  goods  of  the  testator  to  such  a  value  came  to  the 
defendant's  hands  to  his  great  profit  and  advantage.  And  upon  non 
assumpsit  pleaded,  it  was  found  for  the  plaintiff.  And  upon  exception 
to  the  declaration  in  arrest  of  judgment  for  want  of  sufficient  considera- 
tion, it  was  said  by  Wray,  C.  J.,  that  here  is  not  any  benefit  to  the 
defendant  that  should  be  a  consideration  in  law  to  induce  him  to  make 
this  promise  ;  for  the  consideration  is  no  other  but  to  have  the  disposi- 
tion of  the  goods  of  the  testator  pro  educatione  liberorum.  For  all  the 
disposition  is  for  the  profit  of  the  children ;  and  notwithstanding  that 
such  overseers  commonly  make  gain  of  such  disposition,  j-et  the  same  is 
against  the  intendment  of  the  law,  which  presumes  every  man  to  be  true 
and  faithful  if  the  contrary  be  not  showed ;  and  therefore  the  law  shall 
intend  that  the  defendant  hath  not  made  any' private  gain  to  himself, 
but  that  he  hath  disposed  of  the  goods  of  the  testator  to  the  use  and 
benefit  of  his  children  according  to  the  trust  reposed  in  him.  Which 
Ayliffe,  J.,  granted  ;  Gawdt,  J.,  was  of  the  contrary  opinion.  And 
afterwards  by  award  of  the  Court  it  was  that  the  plaintiff  nihil  capiat 
pa  bittam. 
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REYNOLDS  v.  PINHOWE. 
In  the  Queen's  Bench,  Trinity  Teem,  1595. 

[Reported  in  Crolce  Elizabeth,  429.] 

Assumpsit.  Whereas  the  defendant  had  recovered  five  pounds 
against  the  plaintiff ;  in  consideration  of  four  pounds  given  him  by  the 
plaintiff,  that  the  defendant  assumed  to  acknowledge  satisfaction  of  that 
judgment  before  such  a  day ;  and  that  he  had  not  done  it.  And  it  was 
thereupon  demurred  ;  for  it  was  moved  that  there  was  not  any  consid- 
eration, for  it  is  no  more  than  to  give  him  a  part  of  the  money  which 
he  owed  him,  which  is  not  any  consideration.  But  all  the  Court  held 
it  to  be  well  enough ;  for  it  is  a  benefit  unto  him  to  have  it  without 
suit  or  charge  ;  and  it  may  be  there  was  error  in  the  record,  so  as  the 
party  might  have  avoided  it.  "Wherefore  it  was  adjudged  for  the 
plaintiff. 


DIXON  v.   ADAMS. 
In  the  Exchequer  Chamber,  Michaelmas  Term,  1596. 

[Reported  in  Crohe  Elizabeth,  538.] 

Assumpsit.  For  that  J.  S.  and  J.  D.  were  obliged  to  Adams  in  40/., 
and  thereupon  he  sued  J.  S.  in  the  Queen's  Bench,  in  which  suit  Dixon 
became  bail.  Adams  recovered,  and,  upon  a  scire  facias  against  Dixon 
the  bail  had  judgment  against  him ;  and  he  without  other  process 
paid  the  condemnation,  and  Adams  in  consideratione  inde  assumed  to 
Dixon  to  deliver  unto  him  the  principal  obligation,  and  a  letter  of 
attorney  to  sue  it  against  J.  D.  :  and  for  non-performance  hereof  the 
action  was  brought ;  and  upon  non  assumpsit  pleaded,  and  found  for 
the  plaintiff,  he  had  judgment :  and  thereupon  error  brought,  because 
it  was  not  a  sufficient  consideration.  And  so  it  was  held  by  the  whole 
Court ;  for  Dixon  had  not  done  any  act  whereto  the  law  would  not  have 
compelled  him.     "Wherefore  the  judgment  was  reversed. 


SIR  ANTHONY  STURLYN  v.  ALBANY. 
In  the  Queen's  Bench,  Michaelmas  Term,  1587. 

[Reported  in  Crohe  Elizabeth,  67.] 

Assumpsit.     The  case  was,  the  plaintiff  had  made  a  lease  to  J.  S.  of 
land  for  life,  rendering  rent.     J.  S.  grants  all  his  estate  to  the  defend- 
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ant ;  the  rent  was  behind  for  divers  years ;  the  plaintiff  demands  the 
rent  of  the  defendant,  who  assumed  that  if  the  plaintiff  could  show  to 
him  a  deed  that  the  rent  was  due,  that  he  would  pay  to  him  the  rent 
and  the  arrearages  ;  the  plaintiff  allegeth  that  upon  such  a  day  of,  &c, 
at  Warwick,  he  showed  unto  him  the  indenture  of  lease  by  which  the 
rent  was  due,  and  notwithstanding  he  had  not  paid  him  the  rent  and 
the  arrearages  due  for  four  years.  Upon  non  assumpsit  pleaded,  it  was 
found  for  the  plaintiff,  and  damages  assessed  to  so  much  as  the  rent 
and  arrearages  did  amount  unto.  And  it  was  moved  in  arrest  of  judg- 
ment, that  there  was  no  consideration  to  ground  an  action  ;  for  it  is  but 
the  showing  of  the  deed,  which  is  no  consideration.  2.  The  damages 
ought  only  to  be  assessed  for  the  time  the  rent  was  behind,  and  not 
for  the  rent  and  the  arrearages ;  for  he  hath  other  remedy  for  the 
rent ;  and  a  recovery  in  this  action  shall  be  no  bar  in  another  action. 
But  it  was  adjudged  for  the  plaintiff:  for  when  a  thing  is  to  be  done 
by  the  plaintiff,  be  it  never  so  small,  this  is  a  sufficient  consideration 
to  ground  an  action ;  and  here  the  showing  of  the  deed  is  a  cause  to 
avoid  suit ;  and  the  rent  and  arrearages  may  be  assessed  all  in  dam- 
ages. But  they  took  order  that  the  plaintiff  should  release  to  the 
defendant  all  the  arrearages  of  rent  before  execution  should  be 
awarded. 

Nola.  In  this  case  it  was  alleged  that  it  hath  been  adjudged,  when 
one  assumeth  to  another,  that  if  he  can  show  him  an  obligation  in  which 
he  was  bound  to  him,  that  he  would  pay  him,  and  he  did  show  the 
obligation,  &c,  that  no  action  lieth  upon  this  assumpsit;  which  was 
affirmed  by  the  justices. 


BRET  v.  J.  S.  and  Wife. 

In  the  Common  Pleas,  Easter  Term,  1600. 

[Reported  in  Crohe  Elizabeth,  756.] 

Assumpsit.  The  case  was,  that  William  Dracot,  first  husband  to 
the  feme,  sent  his  son  to  table  with  the  plaintiff  for  three  }-ears,  and 
agreed  to  give  unto  him  for  every  year  81. ,  and  died  within  the  year. 
The  feme,  during  her  widowhood,  in  consideration  of  her  natural  affec- 
tion to  the  son,  and  in  consideration  that  the  son  should  continue  dur- 
ing the  residue  of  the  time  with  the  plaintiff,  promised  to  the  plaintiff 
to  pa}r  unto  him  61.  13s.  id.  for  the  tabling  of  the  son  for  the  time  past, 
and  81.  for  every  year  after  that  he  should  continue  there  with  the 
plaintiff.  Afterwards  she  married  the  defendant,  and  the  plaintiff 
brought  his  action  as  well  for  the  61.  13s.  Ad.  as  for  the  tabling  for  the 
two  years  following. 

Warburton  moved,  that  this  action  lay  not.     First,  because  it  was 
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an  entire  contract  by  her  first  husband  for  the  entire  year,  which 
cannot  be  apportioned.  Secondly,  because  natural  affection  is  not 
sufficient  to  ground  an  assumpsit  without  quid  pro  quo.  Thirdly, 
that  this  is  a  contract  for  which  action  of  debt  lies,  and  not  this 
action. 

But  all  the  Court  held,  that  it  well  lay.  For  as  to  the  first,  it 
is  well  apportionable ;  because,  it  being  for  tabling  which  he  had 
taken,  there  ought  to  be  a  recompense,  although  he  departed  within 
the  year,  or  that  the  contractor  died  within  the  year.  To  the  second, 
they  agreed  that  natural  affection  of  itself  is  not  a  sufficient  considera- 
tion to  ground  an  assumpsit ;  for  although  it  be  sufficient  to  raise  a 
use,  yet  it  is  not  sufficient  to  ground  an  action,  without  an  express  quid 
pro  quo.  But  it  is  here  good,  because  it  is  not  only  in  consideration  of 
affection,  but  that  her  son  should  afterwards  continue  at  his  table,  which 
is  good  as  well  for  the  money  due  before,  as  for  what  should  afterwards 
become  due.  And  as  to  the  third,  true  it  is  that,  if  the  contract  had 
been  only  for  the  tabling  afterwards,  then  debt  would  have  lain,  and 
not  this  action ;  but  in  regard  it  is  conjoined  with  another  thing  for 
which  he  could  not  have  an  action  of  debt  (as  it  is  here  for  this  6/.  13*. 
4rf.),  an  action  upon  the  case  lies  for  all  (as  debt  with  other  things 
may  be  put  into  an  arbitrament) .  Wherefore  it  was  adjudged  for  the 
plaintiff. 


KENT  v.  PEATT. 

In  the  Common  Pleas,  Michaelmas  Term,  1610. 

[Reported  in  1  Rotte's  Abridgment,  23,  placita  27,  28.] 

If  A.  lease  land  to  B.  at  will,  and  A.  assume  to  B.  that,  in  consider- 
ation that  he  will  surrender  the  said  estate  at  will  to  him,  he  will  pro- 
vide a  parsonage  for  J.  S.,  this  is  not  a  good  consideration  to  support 
an  action,  because  he  could  determine  this  estate  at  will  at  his  pleasure. 

It  was  alleged  in  the  declaration  that  B.  was  possessed  of  a  term, 
without  showing  what  term ;  and  therefore  the  court  took  it  to  be  a 
lease  at  will.  But  if  it  had  been  alleged  that  there  was  a  controversy 
between  A.  and  B.  whether  this  was  a  lease  at  will  or  for  years,  and 
thereupon  the  assumpsit  made  as  before,  this  had  been  a  good  consider- 
ation. 

18 
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BARNARD  v.  SIMONS. 

Weit  of  Eeeor  at  Seejeants'  Inn,  Michaelmas  Teem,  1616. 

[Reported  in  1  Rolle's  Abridgment,  26,  placitum  39.] 

If  A.  makes  a  void  assumpsit  to  B.,  and  afterwards  a  stranger  comes 
to  B.,  and,  in  consideration  that  B.  will  relinquish  the  assumpsit  made 
to  him  by  A.,  he  promises  to  pay  him  10?.,  this  is  not  a  good  consider- 
ation to  charge  him,  because  the  first  assumpsit  was  void. 


TRAVER  v. 


In  the  King's  Bench,  Michaelmas  Teem,  1661. 

[Reported  in  1  Siderfin,  57.] 

A  woman,  after  the  death  of  her  husband,  said  to  one  of  his  credi- 
tors that,  if  he  would  prove  that  her  husband  owed  him  20?.,  she  would 
paj*  it ;  and  upon  this  assumpsit  the  creditor  brought  an  action  on  the 
case  against  the  woman,  without  any  proof  made  before  the  action 
brought ;  but  in  this  action  it  was  found  by  verdict  that  her  husband 
owed  him  that  amount.  And  it  was  moved  in  arrest  of  judgment  that 
this  action  was  not  well  brought,  for  he  ought  to  have  proved  the  debt 
to  entitle  himself  to  the  action,  and  ought  to  have  proved  it  before 
action  brought. 

But  upon  several  debates  the  Court  held  clearly  that  the  action  was 
well  brought,  and  that  the  plaintiff  should  have  judgment.  And  it  is 
not  requisite  to  make  any  proof  of  it  before  action  brought,  but  it  can 
more  properly  and  more  naturally  be  tried  in  this  action.     And  Twts- 

den,  J.  cited  a  case,  15  Jac,  between  Grinden  and  ,  which  was, 

"  In  consideration  you'll  prove  I  have  beaten  your  son,  I'll  pay  you  so 
much "  (naming  the  sum) ,  and  adjudged  that  he  can  bring  an  action 
before  any  proof  made,  in  which,  if  he  proves  it,  he  shall  recover  ;  and 
it  was  said  that  the  law  is  the  same  in  the  case  of  a  wager.  Also  it 
was  not  denied  by  any  but  that  this  is  a  good  consideration  to  support 
an  action  against  the  woman,  though  she  was  not  administratrix,  sed 
qua  stranger  ;  for  it  is  a  trouble  and  charge  to  the  plaintiff  to  make  the 
proof,  though  it  is  not  any  benefit  to  the  woman.1 

1  "Nota.  A.,  upon  receipt  of  Is.  from  B.,  assumed  and  promised  that,  if  B.  could 
prove  that  A.  had  beaten  him  in  the  chancel  of  such  a  church,  he  would  pay  him  20/. 
B.  brought  assumpsit  upon  this  promise.  A.  pleaded  non  assumpsit,  and  the  issue  was 
found  for  the  plaintiff.  And  it  was  moved  in  arrest  of  judgment  that  he  brought 
the  action  before  any  duty  accrued  to  him  :  for  there  was  no  duty  before  he  had 
proved  a  battery  in  the  chancel ;  and  if  that  be  found,  then  an  action  accrues  to 
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PATNTER  v.  CHAMBERLYN. 

In  the  King's  Bench,  Trinity  Teem,  1639. 

[Reported  in  1  Eolle's  Abridgment,  22,  placitum  21.] 

If  A.  be  indebted  to  B.  in  200?.,  and  appoints  B.  to  receive  it  of  C, 
and,  for  the  better  satisfaction  of  B.,  A.  delivers  certain  bills  of  ex- 
change to  one  D.,  the  factor  of  B.,  for  the  payment  of  it,  and  there- 
upon C.  promises  B.  that,  in  consideration  that  said  bills  of  exchange 
so  delivered  to  D.  be  delivered  to  him,  C,  he  will  pay  the  said  2001. 
due  by  A.  to  B.,  this  is  a  good  promise,  for  the  consideration  is  valua- 
able ;  for  though  C.  can  do  nothing  with  the  bills,  being  a  stranger  to 
them,  yet  it  may  be  of  some  advantage  to  him  to  have  possession  of 
them,  and  at  least  it  may  be  a  prejudice  to  B. ;  and  therefore  the  con- 
sideration is  good. 


HAWES   v.   SMITH. 
In  the  King's  Bench,  Hilary  Term,  1675. 

[Reported  in  2  Levinz,  122.] 

Error  of  a  judgment  in  assumpsit  in  Com.  Banco  against  the 
defendant,  an  executor,  wherein  the  plaintiff  declared  that,  whereas 
the  testator  was  indebted  to  him,  the  defendant  assumed,  in  considera- 
tion the  plaintiff  at  his  request  had  accounted  with  him,  upon  which  he 
was  found  so  much  in  arrear,  to  pay  it.  The  plaintiff  had  judgment  in 
Com.  Banco  de  bonis  propriis  of  the  executor ;  and  this  was  assigned 
for  error,  but  overruled  as  no  error,  for  the  plaintiff  was  not  bound  to 
account  with  the  executor,  and  yet  he  did  account  at  the  request  of 
the  executor.  Et  per  Hale.  Though  a  bare  account  will  not  oblige 
an  executor  to  pay  de  bonis  propriis,  yet  a  promise  in  consideration  of 
forbearance  will ;  and  the  case  is  all  one,  for  it  must  be  intended  that 
an  express  request  was  made  to  account,  and  thereupon  an  express 
promise  to  pay  ;  otherwise  the  evidence  would  not  support  the  declara- 
tion.    Whereupon  judgment  was  affirmed  per  totam  curiam. 

him.  But  Dodderidge  and  Charaberlaine  (absentibus  the  other  justices)  held  clearly 
that  the  action  lies  before,  and  this  trial  and  proof  of  the  battery  shall  be  by  the 
same  jury  which  tries  the  assumpsit.  Otherwise  if  he  had  said, "  After  that  you  have 
proved  that  I  struck  you,  &c,  then  I  do  assume  to  pay  you  201."  And  it  was  said 
that  it  was  so  in  18  E.  4,  and  that  it  was  so  adjudged  in  this  court;  and  the  clerk  of 
the  court  so  affirmed  that  it  was  ruled  in  this  court."    Anon.,  Palm.  160.  — Ed. 
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ATKINSON  v.   SETTREE. 
In  the  Common  Pleas,  Mat  7,  1744. 

[Reported  in  Willes,  482.] 

This  was  a  special  action  on  the  case.  The  first  count  stated  that 
on  the  11th  of  December,  in  the  16th  year,  &c,  at  Westminster,  and 
within  the  jurisdiction  of  the  court  of  our  Lord  the  King  of  his 
palace  of  Westminster,  the  plaintiff,  in  order  to  procure  the  payment 
of  the  sum  11.  18s.,  which  Catharine  Grimaldi  then  owed  him,  by  a 
certain  writ  dated  the  10th  of  December  in  the  same  3Tear,  duly  issued 
out  of  the  Court  of  Record  of  our  said  Lord  the  King  of  his  palace  of 
Westminster,  at  the  plaintiff's  request,  and  directed  to  the  bearers  of 
the  verge  of  the  household,  &c,  officers  and  ministers  of  the  said  court, 
commanding  them  to  take  the  said  Catharine  by  her  body,  if  she 
should  be  found  within  the  jurisdiction  of  that  court,  and  have  her  at 
the  then  next  court,  to  be  holden  on  Friday  the  17th  of  December 
then  next,  to  answer,  &c. ,  procured  the  said  Catharine  to  be  arrested, 
&c,  and  to  be  there  kept  and  detained  in  prison,  &c.  ;  that  afterwards 
on  the  said  11th  of  December,  in  consideration  that  the  plaintiff  at 
request  of  the  defendant  undertook  to  release  and  discharge  the  said 
Catharine  from  her  said  imprisonment,  the  defendant  promised  to  pay 
the  plaintiff  11.  18s.,  and  also  the  costs  and  charges  by  the  plaintiff 
expended  in  that  suit ;  with  an  averment  that  those  costs  amounted  to 
15s.  4d.,  and  that  the  plaintiff  at  the  defendant's  request  discharged 
the  said  Catharine  from  her  said  imprisonment.  There  was  a  second 
count  in  the  declaration,  which,  though  it  varied  from  the  first  in 
several  particulars,  was  equally  open  to  the  objection  afterwards 
made  to  the  first.  There  was  also  a  third  count  for  money  had  and 
received. 

The  defendant  pleaded  the  general  issue,  and  at  the  trial  the  plaintiff 
obtained  a  verdict  on  all  the  counts,  with  81.  13s.  id.  damages. 

A  motion  was  made  in  Michaelmas  Term,  1743,  in  arrest  of  judg- 
ment, which  was  opposed  this  day  by  Prime,  King's  Serjt.,  and  Wynne, 
Serjt.,  and  supported  by  Skinner,  King's  Serjt.,  and  Draper,  Serjt., 
and  at  a  subsequent  time  The  rule  was  discharged.1 

1  The  grounds  of  the  judgment  do  not  appear  in  Lord  Chief  Justice  Willes's 
books ;  but  the  following  account  is  taken  from  Mr.  J.  Abney's  MS. :  "  Skinner  and 
Draper,  Serjeants,  moved  in  arrest  of  judgment.  First,  it  does  not  appear  that  any 
plaint  was  levied,  and  without  that  a  capias  ought  not  to  issue.  Secondly,  it  does 
not  appear  that  the  cause  of  action  in  the  court  below  arose  within  the  jurisdiction, 
and  then  the  arrest  was  illegal,  and  there  was  no  good  consideration  to  support  the 
promise.  1  Rol.  Abr.  809 ;  2  Mod.  30,  197  ;  3  Lev.  23 ;  1  Saund.  74 ;  2  Ld.  Raym. 
1310.  This  is  a  void  arrest,  and  therefore  the  discharge  is  no  consideration.  Godb. 
358. 

"Prime  ani  Wynne,  Serjts.,  for  the  plaintiffs,  insisted  that  to  support  this  action 
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WILLIAMSON  v.  CLEMENTS. 
In  the  Common  Pleas,  Apbjx  25,  1809. 

[Reported  in  1  Taunton,  523.] 

The  plaintiff  declared  that  the  defendant  was  indebted  to  him  In 
391.  15s.  2d.,  by  virtue  of  a  bill  of  exchange  drawn  by  the  defendant, 
payable  to  his  own  order,  and  indorsed  to  the  plaintiff,  but  which  bill 
the  plaintiff  was  then  unable  to  produce,  or  deliver  up  to  the  defend- 
ant ;  and  thereupon,  in  consideration  of  the  premises,  and  that  the 
plaintiff  at  the  defendant's  request  had  executed  to  him  a  bond  con- 
ditioned for  indemnifying  the  defendant  against  his  afterwards  being 
compelled  to  pay  the  said  sum  of  money,  and  purporting  to  acknowl- 
edge its  having  been  paid  by  the  defendant  to  the  plaintiff  (although 
the  same  had  not  been  actually  so  paid) ,  the  defendant  undertook  to 
pay  the  plaintiff  the  said  sum  of  money  upon  request.  After  verdict 
for  the  plaintiff  upon  this  count,  Best,  Serjt.,  had  obtained  a  rule  nisi 
for  arresting  the  judgment,  on  the  ground  that  no  consideration  was 
stated  for  the  defendant's  promise. 

Shepherd,  Serjt.,  now  showed  cause.  The  plaintiff  has  by  this  bond 
given  the  defendant  a  complete  acquittance  and  discharge  for  his  bill ; 
for  he  has  not  only  estopped  himself  from  ever  bringing  any  action 
upon  the  bill  which  was  lost,  so  that  the  bill  as  between  them  is  gone, 
and  he  could  recover  the  sum  due  only  upon  the  defendant's  promise, 

in  the  superior  court  it  was  immaterial  whether  or  not  there  were  a  cause  of  action 
in  the  inferior  court,  or  whether  or  not  the  court  below  had  a  jurisdiction.  The  decla- 
ration sets  out  the  writ  duly  issued,  commanding  the  bearer  of  the  virge  to  arrest  the 
party  if  found  within  the  jurisdiction,  and  there  to  detain  her.  Salk.  201,  2.  And 
the  case  of  Peacock  v.  Roll,  in  1  Saund.  74,  relates  only  to  cases  determined  in  the 
inferior  court  and  brought  up  by  error.  The  case  of  Randal  u.  Harvey  is  better 
reported  in  Palm.  394,  than  in  Godb.  358.  If  the  plaintiff's  consent  were  necessary 
to  release  Grimaldi,  and  the  officer  could  not  discharge  her  without,  then  there  is  a 
good  consideration  to  support  the  promise.  They  argued  that  it  was  not  necessary 
that  the  arrest  and  detainer  should  be  legal  in  order  to  make  a  good  consideration ; 
and  for  that  purpose  they  cited  1  Rol.  Abr.  12,  pi.  12  ;  1  Rol.  Abr.  19,  pi.  6;  Hob. 
216 ;  Sir  T.  Raym.  204 ;  1  Rol.  Abr.  27,  pi.  47 ;  Sty.  459.  Besides,  this  is  after  a  ver- 
dict, it  having  been  proved  to  the  satisfaction  of  Mr.  J.  Abney,  who  tried  the  cause, 
that  the  arrest  and  promise  were  within  the  jurisdiction  of  the  Palace  Court.  1  Sid. 
30.  If  a  judgment  be  irregular  or  erroneous,  to  forbear  to  sue  out  execution  is  a 
good  consideration  to  support  an  assumpsit.  2  Rol.  Rep.  495 ;  Yelv.  25 ;  1  Ventr. 
120;  2  Lev.  3;  1  Lev.  257;  1  Sid.  392;  Sir  T.  Raym.  211;  Poph.  183;  1  Sid.  89; 
1  Saund.  229 ;  and  2  Ld.  Raym.  795. 

"  The  Court  inclined  to  think  that  if  the  party  were  under  an  illegal  arrest  or 
imprisonment  the  promise  was  not  good ;  but  the  question  was  whether,  as  this  was 
after  a  verdict,  it  did  not  now  sufficiently  appear  that  the  writ  duly  issued  below,  and 
consequently  that  the  suit  arose  within  the  jurisdiction ;  and  that  this  case  greatly 
differed  from  writs  of  error  on  judgments  in  the  inferior  court  where  nothing  shall  be 
intended.  But  they  ordered  it  to  be  spoken  to  again ;  and  afterwards  the  plaintiff 
had  judgment."  —  MS.,  Abney,  J. 
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but  also,  if  a  third  person  had  recovered  against  the  defendant  on  the 
bill,  the  plaintiff  on  this  bond  would  be  bound  to  repay  him.  It  is  a 
detriment  to  the  plaintiff  to  relinquish  his  remedjr  on  the  bill,  and  the 
subjecting  himself  to  a  detriment  at  the  defendant's  request  is  a  suffi- 
cient consideration :  it  is  not  necessary  that  any  benefit  should  result 
to  the  defendant.  By  the  statute  9  and  10  W.  III.,  c.  17,  §  3,  upon  the 
loss  of  this  bill  the  defendant  was  bound  to  give  the  plaintiff  another 
of  the  same  tenor,  taking  an  indemnity  against  the  former ;  and  the 
plaintiff  in  fact  accepts  this  promise  in  lieu  of  another  bill,  though  he 
has  not  so  stated  it  in  his  count.  In  1  Rol.  Abr.  22,  pi.  21,  it  was  held 
that  the  giving  up  the  possession  of  bills  of  exchange  was  a  good  con- 
sideration, though  they  were  given  up  at  the  request  of  one  who  was  a 
stranger  to  the  bills,  and  could  never  avail  himself  of  them,  because  it 
was  a  detriment  to  the  plaintiff  to  part  with  them.  So,  in  an  anony- 
mous case,  1  Sid.  31,  a  son  promised  J.  S.,  in  consideration  that  he 
would  deliver  up  the  bond  of  his  deceased  father,  and  make  him,  the 
son,  a  discharge  of  the  debt,  he  would  pay  him  100Z.  ;  and  it  was 
objected  that  it  did  not  appear  that  the  son  was  liable  to  this  debt ; 
but  it  was  answered,  that  it  should  be  intended  that  the  discharge  was 
made  to  the  party  entitled  to  it,  and  so  a  good  consideration ;  but  at 
all  events  it  was  a  detriment  to  the  plaintiff  to  deliver  up  the  bond. 

Best,  contra.  The  plaintiff  has  all  the  advantage  in  this  transaction, 
and  the  defendant  none.  It  is  sufficient  for  the  defendant  that  it  does 
not  appear  in  this  count  that  he  was  ever  liable  to  pay  this  bill.  By 
law  a  drawer  is  discharged  if  he  has  not  notice  of  the  dishonor  of  a 
bill,  and  no  notice  is  here  averred.  It  does  not  appear  on  this  count 
but  that  the  plaintiff  might  have  negotiated  the  bill.  The  defendant 
could  in  no  case  have  been  liable  for  more  than  the  amount  of  the  bill : 
to  that  extent  he  is  still  liable ;  therefore  he  is  not  benefited.  In  the 
case  cited  the  bills  were  delivered  at  the  defendant's  request ;  the 
nature  of  this  transaction  proves  that  the  contract  was  entered  into  at 
the  instance  of  the  plaintiff,  for  it  is  in  no  respect  either  beneficial  to  the 
defendant,  or  prejudicial  to  the  plaintiff,  for  whose  convenience  only  it 
took  place. 

Mansfield,  C.  J.  The  count  states  that  before  and  at  the  time  of 
the  promises  the  defendant  was  indebted  to  the  plaintiff:  that  fact, 
therefore,  must  have  been  proved  at  the  trial ;  but  if  he  had  been 
discharged  for  want  of  notice  of  the  bill's  dishonor,  or  if  the  plaintiff  had 
negotiated  the  bill,  the  defendant  could  not  have  been  found  then 
indebted  to  the  plaintiff:  it  therefore  must  be  taken  that  he  was  bound 
in  law  to  pay  the  bill.  The  count  then  states  that  in  consideration  that 
the  plaintiff,  being  unable  to  deliver  up  the  bill,  had  given  a  bond  of 
indemnity  and  discharge,  the  defendant  promised  to  pay.  What  then 
is  it  more  or  less  than  this :  The  defendant  was  indebted  to  the  plain- 
tiff on  a  bill  of  exchange,  which  was  not  then  negotiated ;  the  time  of 
payment  was  arrived,  for  the  money  is  stated  to  be  then  due.  The 
bill  could  not  afterwards  pass  into  other  hands  with  better  rights  than 
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the  plaintiff  had :  it  must  pass  subject  to  all  the  equities  which  the 
defendant  had  on  it.  The  agreement  is,  entirely  to  discharge  the 
defendant  from  payment  of  the  bill,  on  his  engaging  in  a  different 
way  to  pay  the  money  therein  mentioned.  Is  not  this  a  sufficient 
consideration? 

Heath,  J.,  concurred. 

Lawrence,  J.  The  argument  goes  on  a  supposition  which  the 
count  does  not  warrant,  —  that  all  is  done  at  the  instance  of  the  plain- 
tiff :  now  the  count  states  that  the  request  comes  from  the  defendant. 
I  will  give  the  defendant  credit  to  suppose  him  an  honest  man,  and 
that,  being  told  the  bill  is  lost,  he  had  said,  "  Give  me  a  bond  of  indem- 
nity, and  I  will  give  you  another  bill."  This  is  just  as  natural  as  if 
the  plaintiff  had  found  him  unwilling  to  do  this,  and  had  requested  it. 
It  is  a  disadvantage  to  the  plaintiff  to  execute  the  bond,  if  it  is  no 
advantage  to  the  defendant.     There  is  a  case  in  1  Sid.  57,  Traver  v. 

,  where  a  woman,  after  the  decease  of  her  husband,  promised  a 

creditor  that,  if  he  would  prove  her  husband  had  owed  him  201. ,  she 
would  pay  it ;  and  it  was  held  a  good  consideration,  because  it  was 
trouble  and  charge  to  the  creditor  to  prove  his  debt. 

Chambke,  J.,  concurring,  The  rule  was  discharged. 


BAILY  v.   CROFT. 

In  the  Common  Pleas,  November  10,  1812. 

[Reported  in  4  Taunton,  611.] 

The  plaintiff  having  been  partner  in  trade  with  Bennet,  and  having 
dissolved  partnership,  upon  a  statement  of  accounts  between  the  par- 
ties, they  agreed  on  a  considerable  balance  as  due  from  the  plaintiff  to 
Bennet,  in  part  payment  of  which  the  plaintiff  gave  Bennet  his  accept- 
ance of  a  bill  for  1349L  16s.  Id.  Bennet  had  indorsed  this  bill,  and 
delivered  it  to  the  defendant,  who  advanced  to  him  thereon  5001.,  and  it 
was  agreed  between  them  that  300Z.  more  should  be  raised  on  the  bill  for 
the  use  of  the  defendant,  to  whom  Bennet  was  indebted  in  a  greater 
amount  than  the  whole  contents  of  the  bill.  The  plaintiff  and  Bennet 
afterwards,  discovering  that  the  real  balance  of  accounts  between  them 
had  not  been  correctly  ascertained,  were  desirous  to  refer  the  accounts 
to  arbitration ;  and  in  order  to  remove  the  obstacle  which  would  arise 
from  the  bill  which  had  been  already  given,  and  had  been  put  into  cir- 
culation, they  agreed  that  that  bill  should  be  given  up,  and  that  a  bill 
of  the  like  date,  and  with  the  like  securities,  for  such  other  sum  of 
money  as  the  arbitrators  should  award  to  be  the  balance  due,  should 
be  accepted  by  the  plaintiff  and  delivered  to  Bennet ;  and  upon  their 
application  to  the  defendant  to  accede  to  this  agreement,  be  agreed  to 
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deliver  up  the  bill  of  1349Z.  16s.  Id.,  and  to  accept  a  like  bill  for  the 
amount  to  be  awarded ;  whereupon  the  plaintiff  and  Bennet  submitted 
their  accounts  to  arbitration.  The  arbitrators  awarded  that  the  former 
supposed  balance,  secured  by  the  plaintiff  to  Bennet,  was  too  much  by 
318/.  Is.  The  bill  not  being  given  up  to  the  plaintiff,  he  declared  upon 
this  transaction,  and  stated  that,  in  consideration  of  the  mutual  agree- 
ment, and  in  consideration  that  the  plaintiff  had  undertaken  to  accept 
a  bill  for  the  sum  to  be  awarded  in  exchange  for  the  first  bill,  Bennet 
and  defendant  undertook  to  give  up  the  first  bill ;  and  averred  a  request 
and  refusal  by  the  defendant.  Upon  the  trial  of  this  cause  before  Mans- 
field, C.  J.,  at  the  sittings  at  Guildhall  after  Trinity  Term,  1812,  a 
verdict  was  found  for  the  plaintiff. 

Shepherd,  Serjt.,  now  moved  to  set  aside  the  verdict  and  enter  a  non- 
suit, upon  the  ground,  which  he  had  also  urged  at  the  trial,  that  there 
was  no  consideration  moving  from  the  plaintiff  for  the  promise  of  the 
defendant. 

Mansfield,  C.  J.  The  plaintiff  agrees  to  give  a  new  bill,  which  will 
impose  a  liability  on  him,  and  that  is  a  consideration  beneficial  to  the 
defendant. 

Heath  and  Chambre,  JJ.,  concurred  in  refusing  the  application. 

Gibbs,  J.  Suppose  the  agreement  had  stood  merely  between  the 
plaintiff  and  Bennet :  no  doubt  there  would  have  been  sufficient  con- 
sideration as  between  them.  The  defendant  is  included  in  the  treaty, 
because  he  is  the  holder  of  the  bill ;  he  is  taken  in  on  Bennet's  account, 
and  in  consideration  of  what  the  plaintiff  agrees  to  do  beneficial  to 
Bennet,  the  defendant,  on  Bennet's  account,  agrees  to  do  this.  The 
plaintiff  certainly  would  never  have  entered  into  this  agreement  to 
refer  and  give  a  new  bill  for  the  balance  found,  unless  the  defendant 
had  come  into  the  measure,  and  agreed  to  give  up  this  bill;  the  plain- 
tiff would  never  have  left  this  bill  outstanding  in  the  hands  of  the 
defendant,  exposing  himself  to  have  the  amount  of  both  bills  recovered 
against  him.  In  giving  the  second  bill,  the  plaintiff  gives  that  which 
is  beneficial  to  Bennet ;  and  the  giving  up  the  former  bill  is  part  of  the 
equivalent  paid  for  the  doing  that  which  is  beneficial  to  Bennet ;  it 
appears  to  me,  therefore,  that  there  is  a  sufficient  consideration  for  th« 
promise.  Rule  refused. 


BROOKS   v.   BALL. 
Supreme  Court  or  New  York,  October  Term,  1820. 

[Reported  in  18  Johnson,  337.] 

In  error  to  the  Court  of  Common  Pleas  of  Orange  County.     Ball 
brought  an   action  of  assumpsit  against  Brooks  in  the  court  below. 
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The  declaration  contained  a  special  count,  stating  that  the  plaintiff 
claimed  of  the  defendant  the  sum  of  one  hundred  dollars,  which  the 
defendant  denied  that  he  owed  to  the  plaintiff,  but  promised  that,  if  the 
plaintiff  would  make  oath  to  the  correctness  of  his  claim,  he,  the  defend- 
ant, would  pay  the  amount  thereof ;  and  averred  that  the  plaintiff  did 
make  oath  to  the  truth  and  correctness  of  his  claim,  but  that  the 
defendant,  notwithstanding  his  promise,  refused  to  pay  the  one  hun- 
dred dollars,  &c.  The  declaration  also  contained  the  common  money 
counts.     The  defendant  pleaded  the  general  issue. 

After  the  plaintiff's  counsel  had  stated  his  case,  the  defendant's 
counsel  insisted  that,  admitting  the  facts  stated  to  be  proved,  they 
were  not  sufficient  to  support  the  action,  because  the  promise  of  the 
defendant  was  without  consideration  and  void,  and  the  plaintiff  could 
not  lawfully  support  his  claim  on  his  own  affidavit.  He  therefore 
moved  that  the  plaintiff  should  be  nonsuited,  but  the  objection  was 
overruled  by  the  court.  The  plaintiff  then  went  into  the  evidence  in 
support  of  his  case.  It  was  proved  that  the  defendant  made  the  prom- 
ise alleged ;  that  the  plaintiff  had  made  the  affidavit,  and  demanded 
payment  of  the  one  hundred  dollars ;  and  that  the  defendant  had  ad- 
mitted his  liability  to  pay  the  money,  and  intended  to  pay,  but  was 
advised  to  the  contrary. 

The  defendant's  counsel  then  offered  to  prove  that  the  plaintiff,  in  his 
affidavit,  had  sworn  falsely,  or  was  grossly  mistaken.  This  evidence 
was  objected  to,  and  overruled  by  the  court ;  and  the  counsel  for  the 
defendant  tendered  a  bill  of  exceptions.  The  jury,  under  the  direction 
of  the  court,  found  a  verdict  for  the  plaintiff  for  one  hundred  and  ten 
dollars  and  fifty  cents. 

Wisner,  for  the  plaintiff  in  error.  This  case  is  distinguishable  from  the 
cases  which  are  to  be  found  in  the  books.  They  will  be  found  to  be 
cases  where  the  defendant  promised  to  pay  a  precedent  debt,  if  the 
plaintiff  would  prove  it  by  a  third  person.  Here  the  debt  was  to  be 
created  by  the  promise  to  pay  on  the  oath  of  the  plaintiff  himself.  It  is 
against  the  fundamental  principle  of  law,  that  a  party  should  be  a  judge 
in  his  own  cause,  or  give  evidence  in  his  own  favor. 

If  such  a  promise  can  be  a  foundation  for  an  action,  it  is  at  most 
prima  facie  evidence,  and  may  be  rebutted  by  showing  that  the  plain- 
tiff swore  falsely,  or  was  mistaken.     2  Comyn  on  Contracts,  449,  450. 

JBetts,  contra.  In  Knight  v.  Eushwood,  Cro.  Eliz.  469,  the  defend- 
ant promised  that,  if  the  plaintiff  and  two  witnesses  would  depose 
before  the  Mayor  of  Lincoln,  as  to  a  bond  of  a  third  person,  the 
defendant  would  pay  it.  Bretton  v.  Prettiman,  T.  Raj'm.  153,  is 
precisely  in  point  to  show  that  this  action  may  be  maintained.  The 
defendant  promised  that,  in  consideration  that  the  plaintiff  would  take 
an  oath  that  money  was  due  to  him,  he  would  pay  it ;  and  the  plaintiff 
took  an  oath  before  a  master  in  chancery,  and  brought  assumpsit  for 
the  money,  and  recovered.  S.  C.  1  Sid.  283  ;  2  Keble,  44.  In  Ste- 
vens v.  Thacker,  Peake's  N.  P.  Cases,  187,  188,  the  holder  of  a  bill 
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of  exchange  promised  not  to  sue  the  acceptor,  if  he  would  make  affidavit 
that  the  acceptance  was  a  forgery.  The  affidavit  was  drawn,  but  the 
defendant  did  not  swear  to  it.  Lord  Kenyon  said  that,  if  the  defendant 
had  sworn  to  the  affidavit,  he  should  have  held  that  he  had  discharged 
himself  from  the  action,  though  the  affidavit  had  been  false.  1  Mod. 
166  ;  Lloyd  v.  Willan,  1  Esp.  N.  P.  Cases,  178,  179  ;  Delesline  v. 
Greenland,  1  Bay's  S.  C.  Eep.  458,  s.  p.  One  promise  is  a  sufficient 
consideration  for  another  promise.     8  Johns.  Rep.  306. 

Spencer,  C.  J.,  delivered  the  opinion  of  the  court.  The  principal 
question  presented  by  this  case  is,  whether  a  promise  to  pay  a  sum 
claimed  to  be  due  by  one  party  and  denied  by  the  other,  if  the  party 
claiming  would  swear  to  the  correctness  of  the  claim,  and  he  does  so 
swear,  is  a  valid  promise.  Another  question  was  made  on  the  trial, 
whether  it  was  competent  to  the  defendant  below  to  prove  that  the 
plaintiff  below  either  swore  falsely  or  was  grossly  mistaken  in  the 
affidavit  which  he  made. 

It  has  been  frequently  decided  that  a  promise  to  pay  money,  in  con- 
sideration that  the  plaintiff  would  take  an  oath  that  it  was  due,  was  a 
valid  and  binding  promise.  Thus,  in  Bretton  v.  Prettiman,  Sir  T. 
Raym.  153,  the  plaintiff  declared  that  the  defendant  promised,  in  con- 
sideration that  the  plaintiff  would  take  an  oath  that  monej'  was  due  to 
him,  he  would  pajT  him  ;  and  the  plaintiff  averred  that  he  swore  before 
a  master  in  chancery.  On  demurrer,  it  was  adjudged  for  the  plaintiff, 
and,  as  the  reporter  states,  because  it  was  not  such  an  oath  for  which 
he  may  be  indicted.  In  Amie  &  Andrews,  1  Mod.  166,  there  was  a 
promise  to  pay,  if  the  plaintiff  would  bring  two  witnesses  before  a 
justice  of  the  peace,  who  should  depose  that  the  defendant's  father  was 
indebted  to  the  plaintiff;  and  two  judges  against  one  thought  it  not 
a  profane  oath,  because  it  tended  to  the  determining  a  controversy, 
and  the  plaintiff  had  judgment.  This  case  occurred  before  the  Statute 
of  Frauds.  The  promise  would  now  be  holden  to  be  void,  unless  in 
writing,  it  being  to  pay  the  debt  of  a  third  person.  The  case  of 
Bretton  v.  Prettiman  is  differently  stated  in  1  Sid.  283,  and  2  Keb.  26, 
44.  It  is  there  stated  to  be  a  promise  to  pay,  if  the  plaintiff  would 
procure  a  third  person  to  make  oath  that  the  money  was  due.  But 
this  makes  no  difference  in  principle,  for  in  either  case  the  oath  was 
extra-judicial. 

In  Stevens  and  others  v.  Thacker,  Peake's  N.  P.  Rep.  187,  the  de- 
fendant was  sued  as  the  acceptor  of  a  bill,  and  alleged  it  to  be  a  forgery, 
and  offered  to  make  affidavit  that  he  never  had  accepted  it.  The  plain- 
tiff agreed  not  to  sue  the  defendant,  if  he  would  make  the  affidavit. 
The  affidavit  was  drawn,  but  not  sworn  to.  Lord  Kenyon  said  that, 
had  the  defendant  sworn  to  the  affidavit,  he  should  have  held  that  he 
had  discharged  himself,  though  the  affidavit  had  been  false ;  for  the 
plaintiffs,  who  had  agreed  to  accept  that  affidavit  as  evidence  of  the 
fact,  should  not,  after  having  induced  the  defendant  to  commit 
the  crime  of  perjury,  maintain  an  action  on  the  bill.     In  Lloyd  &  Wil- 
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Ian,  1  Esp.  Rep.  178,  the  defendant's  attorney  proposed  to  the  plain- 
tiff's attorney,  that  the  defendant  should  pay  the  demand,  if  the  plaintiff's 
porter  would  make  an  affidavit  that  he  had  delivered  the  goods  in 
question  to  the  defendant.  The  affidavit  was  made  ;  and  Lord  Kenyon 
held  it  to  be  conclusive,  and  that  the  defendant  was  precluded  from 
going  into  any  defence  in  the  case. 

These  cases,  which  stand  uncontradicted,  abundantly  show  that  such 
a  promise  as  the  present  is  good  in  point  of  law,  and  that  the  making 
the  proof  or  affidavit,  whether  by  a  third  person  or  by  the  party  him- 
self, is  a  sufficient  consideration  for  the  promise.  It  is  not  making  a 
man  a  judge  in  his  own  cause,  but  it  is  referring  a  disputed  fact  to  the 
conscience  of  the  party.  It  is  begging  the  question  to  suppose  that  it 
will  lead  to  perjury.  If  the  promise  is  binding,  because  the  making 
the  proof  or  affidavit  is  a  consideration  for  it,  the  defendant  must 
necessarily  be  precluded  from  gainsaying  the  fact.  He  voluntarily 
waives  all  other  proof ;  and  to  allow  him  to  draw  in  question  the  verity 
or  correctness  of  the  proof  or  affidavit,  would  be  allowing  him  to  alter 
the  conditions  of  his  engagement,  and  virtually  to  rescind  his  promise 

Judgment  affirmed.1 


WILKINSON  v.  BYERS. 

In  the  King's  Bench,  April  24,  1834. 

[Reported  in  1  Adolphus  §•  Ellis,  106.] 

Assumpsit.  The  declaration  stated  that  an  action  had  been  com- 
menced and  prosecuted  in  the  Palace  Court  by  Thomas  Rimmer,  as 
the  defendant's  attorney,  in  the  name  of  the  defendant,  against  the 
plaintiff,  for  the  recovery  of  a  certain  sum,  to  wit,  13/.  10s.,  alleged  to 
be  due  from  the  plaintiff  to  defendant ;  which  action  was  depending, 
and  costs  had  been  incurred  therein :  and  thereupon,  in  consideration 
that  plaintiff  would  pay  defendant  the  said  sum  of  13/.  10s.,  defendant 
promised  plaintiff  to  settle  with  the  said  attorney  for  the  costs  of  the 
action,  and  to  indemnify  plaintiff  and  bear  him  harmless  from  the  same. 
Averment,  that  plaintiff  confiding,  &c,  paid  defendant  the  said  sum, 
which  he  accepted  ;  but  that  defendant  did  not  settle  with  the  attorney, 
&c.  ;  by  means  and  in  consequence  whereof  the  attorney  proceeded  with 
the  action,  and  judgment  was  signed  against  plaintiff,  and  he  was 
obliged  to  pay  11.  16s.  for  costs  of  the  action,  and  SI.  for  costs  of 
endeavoring  to  set  the  judgment  aside;  of  which  defendant,  on,  &c, 
had  notice,  but  that  he  did  not  nor  would  indemnify  plaintiff,  &c. 
Plea,  the  general  issue.  At  the  trial  before  Patteson,  J.,  at  the  sittings 
in  Middlesex  after  Trinity  Term,  1833,  it  appeared  that  the  plaintiff 

i  See  1  Vin.  Abr.  298,  pi.  22.  — Ed. 
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had  employed  the  defendant  (who  carried  on  business  as  a  wood- 
turner) to  do  work  for  him ;  that  Rimmer,  as  the  defendant's  attorney, 
served  the  now  plaintiff  with  a  writ  at  the  suit  of  the  present  defend- 
ant ;  and  that  a  conversation  afterwards  passed  between  the  parties  at 
the  plaintiff's  house,  which  the  son  of  the  latter  stated  in  evidence  as 
follows  :  ' '  My  father  expressed  his  surprise  that  he  should  have  been 
treated  in  that  peremptory  manner.  Byers  said  he  had  given  no  orders 
that  he  should  be  treated  in  that  way ;  that  he  had  desired  the  attorney 
to  write  a  letter  demanding  payment  of  the  balance  due,  and  that  was 
all  the  instructions  he  had  given  :  he  was  extremely  sorry  such  conduct 
had  been  pursued  by  his  attorney,  he  having  worked  for  my  father 
many  3*ears,  and  having  no  just  cause  of  complaint.  My  father  offered 
to  pay  him  the  amount  of  the  balance  of  the  debt,  and,  taking  into 
consideration  the  unjustifiable  nature  of  the  proceedings,  would  not  he 
himself  settle  with  his  attorney  ?  to  which  Byers  readily  assented,  for 
the  reason  that  he,  Byers,  himself  would  not  pay  any  thing,  he  not 
having  given  instructions.  The  money  was  paid,  and  a  receipt  signed 
by  Byers.  Subsequently  B3'ers  said  he  would  go  immediately  to  Rim- 
mer and  settle  the  question  of  costs."  Another  witness,  deposing  to 
the  same  conversation,  stated  the  defendant  to  have  said  that,  if  the 
plaintiff  would  pay  him  the  money,  as  he  was  in  particular  want  of  it 
that  day,  he  would  settle  the  lawyer's  expenses,  and  the  plaintiff  should 
come  to  no  trouble  about  it.  The  receipt  given  by  the  defendant  was 
as  follows  :  "  Received,  March  30th,  1832,  of  Mr.  Wilkinson,  the  sum 
of  13/.  10s.,  balance  of  account  to  this  day.  John  Byerp."  The  costs 
at  this  time  amounted  to  1?.  is.  The  defendant  refused  to  pay  them 
to  the  attorney,  alleging  that  he  had  not  authorized  him  to  issue  the 
writ,  upon  which  the  further  proceedings  ensued,  which  were  stated  in 
the  declaration.  Upon  these  facts  a  verdict  was  found  for  the  now 
plaintiff,  with  10/.  18s.  damages  ;  but  leave  was  given  to  move  to  enter 
a  nonsuit,  on  the  ground  that  the  payment  being  merely  the  discharge 
of  an  admitted  debt,  was  no  consideration  for  a  promise  by  the  creditor 
to  the  debtor.  A  rule  nisi  was  afterwards  obtained  for  entering  a  non- 
suit, or  for  reducing  the  damages  to  11.  4s. 

Sir  James  Scarlett  and  Piatt  now  showed  cause.  The  objection,  if 
any,  is  on  the  record.  Assuming  that  the  declaration  was  sustainable, 
of  which  no  question  is  made,  the  evidence  was  sufficient.  As  to  the 
particular  objection  taken,  the  evidence  here  showed  a  contract,  good 
in  all  its  parts,  and  consistent  with  recognized  practice.  It  constantly 
happens  that  a  verdict  is  entered  \>y  consent,  in  consideration  that  no 
costs  shall  be  taxed  ;  and  if  a  party  attempted  afterwards  to  tax  costs, 
the  court  would  stay  the  proceedings.  That  cannot  be  bad  as  a  con- 
tract between  parties,  which  the  court  is  in  the  daily  habit  of  enforc- 
ing. Supposing  the  whole  demand  to  be  really  due,  the  plaintiff  avoids 
delay  and  risk,  and  the  loss  of  extra  costs,  by  a  compromise  of  this 
nature.  It  is  therefore  a  good  consideration  ;  and  if  there  be  airy,  it 
is  sufficient :  the  court  will  not  look  into  the  adequacy  of  it.     If  the 
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creditor  agreed  to  allow  a  discount  for  immediate  payment,  such  a  con- 
sideration for  the  allowance  would  be  good ;  and  this  is  the  same  in 
principle.  If  a  creditor,  after  action  brought,  were  to  say  to  the 
debtor,  "  Pay  me  now,  and  I  will  take  no  costs,"  the  contract  would  be 
one  which  the  debtor  might  enforce.  It  is  true  it  could  not  be  effectual 
without  the  sanction  of  the  attorney ;  but  that  makes  no  difference  in 
the  case,  considered  as  between  the  parties. 

Kelly,  contra.  The  question  is  not  on  the  record.  The  consideration 
there  stated  is  the  payment  of  a  debt  alleged  to  be  due  ;  but  it  is  clear, 
upon  the  evidence,  that  the  debt  was  undisputed.  Giving  up  a  defence 
against  a  disputable  claim  may  be  a  good  consideration  for  a  promise  ; 
but  payment  of  an  admitted  debt  is  none.  In  the  former  case, 
undoubtedly,  the  court  would  not  suffer  its  process  to  be  used  against 
good  faith,  nor  would  it  inquire  minutely  into  the  adequacy  of  the 
consideration ;  but  in  the  latter  no  such  consideration  can  arise ;  and 
to  say  that  it  can  be  raised  by  any  probable  difficulty  or  delay  in  the 
prosecution  of  the  claim,  is  a  fallacy.  If  it  be  clear  that  the  party  is 
legally  bound  to  pay,  the  question  whether  payment  can  be  extorted 
from  him  in  a  shorter  or  longer  time  cannot  affect  the  sufficiency  of  the 
payment  as  a  consideration.  In  Selw.  N.  P.  tit.  Assumpsit,  §  1 ,  it  is 
laid  down  that  "  the  mere  performance  of  an  act  which  the  party  was 
by  law  bound  to  perform  is  not  a  sufficient  consideration.  Hence  a 
promise  made  by  the  master,  when  a  ship  was  in  distress,  to  pay  an 
extra  sum  to  a  mariner  as  an  inducement  to  extraordinary  exertion  on 
his  part,  has  been  holden  to  be  void ;  because  a  seaman  is  bound  to 
exert  himself  to  the  utmost  in  the  service  of  the  ship  ;  "  to  which  point 
Harris  v.  "Watson 1  is  cited.  [Pakke,  J.  How  does  it  appear  that 
the  demand  here  was  not  upon  a  quantum  meruit?  In  that  case,  pay- 
ment of  less  than  the  sum  claimed  would  be  a  consideration  for  a 
promise  by  the  plaintiff.]  The  declaration  states  that  the  defendant 
had  sued  the  plaintiff  for  a  certain  sum,  to  wit,  13?.  10s.  ;  and  in  con- 
sideration that  the  plaintiff  would  pay  the  defendant  the  said  sum  of 
13Z.  10s.,  he  promised,  &c. :  and  the  evidence  shows  that  a  specific 
sum,  the  balance  of  account  between  the  parties,  and  no  other,  was  in 
question.  [Littledaie,  J.  In  Reynolds  v.  Pinhowe  the  declaration 
stated  that,  whereas  the  defendant  had  recovered  51.  against  the  plain- 
tiff, the  defendant,  in  consideration  of  U.  given  him  by  the  plaintiff, 
undertook  to  acknowledge  satisfaction  of  the  judgment  before  such 
a  day ;  and  it  was  demurred  to,  on  the  ground  that  there  was  no  con- 
sideration. But  the  court  held  otherwise  ;  "  for  it  is  a  benefit  unto  him 
to  have  it  without  suit  or  charge,  and  it  may  be  there  was  error  in  the 
record,  so  as  the  party  might  have  avoided  it."]  If  in  this  case  there 
was  room  for  doubt,  whether  error  might  not  have  been  brought  on 
the  record,  the  reasoning  in  the  case  cited  was  applicable  ;  and  so  if,  in 
an  earlier  stage  of  the  cause,  a  doubt  had  existed  whether  or  not  the 

i  Peake,  N.  P.  C.  72. 
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debt  was  due.  But  here  no  doubt  existed :  the  debt  was  due  or  it  was 
not,  and  the  plaintiff  admitted  it ;  then  in  paying  it  he  only  discharged 
a  duty.  [Parke,  J.  It  is  not  clearly  made  out  that  there  was  a 
specific  demand  of  13/.  10s.  previous  to  the  agreement.  The  plaintiff 
admitted  a  liability  to  pay  what  the  defendant  claimed  as  his  balance  ; 
but  that  admission  is  to  be  coupled  with  the  fact  that  the  defendant  at 
the  same  time  agreed  to  pay  his  own  costs ;  and  it  does  not  appear 
from  the  whole,  that  the  sum  of  13/.  10s.  was  a  sum  originally  demanded 
by  the  defendant,  or  due  from  the  plaintiff.]  The  case  leaves  no  room 
for  conjecture  as  to  this.  The  sum  of  13/.  10s.  stated  in  the  declaration 
is  the  sum  paid  by  the  plaintiff  as  due  on  his  part,  and  admitted  by  the 
defendant  in  conversation  and  by  his  receipt  to  be  the  balance  claim- 
able by  him.  [Parke,  J.  It  might  have  been  paid  on  a  quantum 
meruit.  In  the  absence  of  evidence,  are  we  to  assume  that  there  was 
a  demand  certain?  To  support  your  case,  there  should  have  been  a 
demand  about  which  there  was  no  dispute,  and  for  a  specified  sum.] 
If  there  was  a  doubt  upon  this,  it  should  have  gone  to  the  jury.  But 
if  the  demand  was  uncertain  at  first,  it  became  certain  when  the  parties 
had  agreed  to  fix  it  at  13/.  10s.  [Parke,  J.  That  agreement  was  on 
a  condition.  Patteson,  J.  The  defendant's  undertaking  as  to  the 
costs  forms  part  of  the  same  transaction.]  The  "  sum"  or  "balance 
due,"  and  13/.  10s.,  appear  as  convertible  terms  throughout  the  pro- 
ceeding ;  and  there  is  no  proof  that  the  parties  ever  had  any  discussion 
on  the  subject. 

Littledale,  J.  I  should  prefer  taking  the  case  as  it  has  just 
been  put  by  Mr.  Kelley ;  viz.,  that  the  sum  of  13/.  10s.  was  originally 
due  from  the  plaintiff,  and  was  not  fixed  by  arrangement  at  the  time 
of  the  bargain  in  question.  And,  viewing  it  so,  I  still  think  the  plain- 
tiff is  entitled  to  recover.  Reynolds  v.  Pinhowe  is  a  direct  authority 
on  this  point.  There  is  indeed  another  case,  Dixon  v.  Adams,  in  the 
same  volume  of  reports,  which  may  appear  contradictory.  But  the 
promise  there  was  of  a  very  different  nature  from  that  in  the  preceding 
case  and  in  this.  There  the  obligee  of  a  bond  had  judgment  on  scire 
facias  against  the  bail,  "  and  he,  without  other  process,  paid  the  con- 
demnation money;  and  Adams  (the  obligee),  in  consideratione  inde, 
assumed  to  Dixon  (the  bail)  to  deliver  unto  him  the  principal  obliga- 
tion, and  a  letter  of  attorney  to  sue  it  against  J.  D."  (the  obligor)  ;  and 
it  was  held  not  a  sufficient  consideration,  "  for  Dixon  had  not  done  any 
act  whereto  the  law  would  not  have  compelled  him."  And  if  the 
promise,  as  in  that  case,  be  to  do  a  collateral  thing,  the  consideration 
may  be  insufficient.  But  here  the  debtor  says,  "  You  have  sued  me 
for  a  debt,  and  may  have  trouble  in  recovering  it ;  if  you  will  forego 
the  costs "  (for  the  stipulation  as  to  paying  the  attornej'  amounts 
merely  to  that),  "I  will  pay  the  debt  now."  If  the  creditor  agreed  to 
these  terms,  he  could  not  afterwards  enforce  payment  of  the  costs.  To 
do  so,  he  must  have  proceeded  to  final  judgment ;  but  it  would  have 
been  against  his  duty  and  against  law  to  take  that  course.     We  are  not 
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now  taking  into  consideration  the  rights  of  the  attorney,  m  respect  of 
his  lien  for  costs ;  but,  looking  at  the  case  as  between  the  parties,  if, 
after  such  an  undertaking,  the  plaintiff  attempted  to  go  on  with  the 
action,  it  would  be  a  breach  of  faith,  and  a  contempt,  and  the  court 
would  stay  the  proceedings.  A  promise  which  the  court  would  enforce 
by  restraining  the  plaintiff  from  proceeding  contrary  to  the  terms 
entered  into,  cannot  be  treated  here  as  a  promise  made  on  insufficient 
consideration,  and  is  quite  unlike  an  undertaking  to  do  something 
merely  collateral,  as  in  the  case  of  Dixon  v.  Adams.  I  therefore  think 
the  rule  must  be  discharged. 

Parke,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  to  con- 
sider the  case  on  the  ground  upon  which  it  has  been  put  by  my  brother 
Littledale,  though  as  to  that  I  do  not  mean  to  say  that  I  differ  in 
opinion.  JJut  the  case  may  be  decided  shortly  on  this  ground :  If  an 
action  be  brought  on  a  quantum  meruit,  and  the  defendant  agree  to  pay 
a  less  sum  than  the  demand  in  full,  that  is  a  good  consideration  for 
a  promise  by  the  plaintiff  to  pay  his  own  costs,  and  proceed  no  further. 
Payment  of  a  less  sum  than  the  demand  has  been  held  to  be  no  satis- 
faction in  the  case  of  a  liquidated  debt ;  but  where  the  debt  is  unli- 
quidated, it  is  sufficient.  Now  here  we  cannot  say  that  there  was 
originally  any  certain  demand.  A  jury,  if  asked,  could  not  in  my 
opinion  have  said  so.  In  the  great  majority  of  actions  of  this  nature, 
for  work,  labor,  and  goods  sold,  it  is  not  a  specific  sum  that  forms  the 
subject-matter  of  the  action  ;  and  unless  that  could  have  been  shown 
in  the  present  case,  there  was  a  good  consideration  for  the  promise. 

Patteson,  J.  I  am  of  the  same  opinion.  If  a  question  had  been 
raised  upon  the  record,  the  words  "  a  certain  alleged  debt"  would  have 
been  a  complete  answer  to  the  defendant's  objection  ;  and,  indeed,  this 
seems  almost  admitted.  It  is  consistent  with  the  declaration  that  there 
may  have  been  a  dispute  between  the  parties  as  to  the  sum  actually 
due.  The  answer  attempted  is,  that  the  evidence  showed  the  contrary. 
But,  looking  to  the  whole  evidence,  I  think  that  is  not  so.  The  expres- 
sions of  the  plaintiff  s  son  do  not  support  that  view  of  the  case ;  and 
it  appears  that  the  defendant  admitted  having  instructed  his  attorney 
to  write  a  letter,  which  is  not  usually  done  where  the  party  is  consid- 
ered able  to  pay,  unless  there  be  some  dispute  as  to  the  sum.  I  do  not 
say  that  I  differ  from  my  brother  Littledale  in  his  view  of  the  case, 
supposing  that  there  had  been  an  admitted  demand,  though  on  that 
point  I  am  not  quite  sure ;  but  it  is  unnecessary  to  go  that  length, 
because  it  is  not  clear,  in  my  opinion,  that  there  was  a  settled  and 
admitted  demand.  There  is  no  ground  for  the  reduction  of  damages  : 
the  defendant,  to  fulfil  his  promise  to  the  plaintiff,  might  have  paid  the 
£1  As.  to  the  attorney,  and  afterwards  disputed  the  matter  with  him. 
Whether  the  Palace  Court  were  right  or  not  in  refusing  to  set  aside 
the  judgment,  it  was  by  the  defendant's  own  act  that  costs  exceeding 
£1  4s.  were  incurred.  Rule  discharged.1 

i  See  Sibree  v.  Tripp,  15  M.  &  W.  23,  86,  per  Parke,  B. 
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WILKINSON  v.  OLIVEIRA. 

In  the  Common  Pleas,  January  27,  1835. 

[Reported  in  1  Bingham's  New  Cases,  490.] 

The  declaration  stated  that  divers  disputes  and  controversies  had 
arisen  between  the  defendant  and  divers  other  persons  respecting  the 
disposition  of  the  estate  and  effects  of  one  Dominick  Oliveira,  then  late 
deceased,  and  the  right  of  the  defendant  to  the  possession  of  any  and 
what  part  thereof ;  in  which  disputes  and  controversies  it  became  and 
was  necessary,  for  the  termination  thereof  in  favor  of  the  defendant, 
that  the  defendant  should  prove  that  the  said  Dominick  Oliveira  was, 
at  the  time  he  made  his  will,  and  at  the  time  of  his  death,  an  alien, 
and  a  native  of  Portugal ;  that  the  plaintiff  was  lawfully  possessed  of 
a  certain  writing  and  paper,  being  a  letter  written  bjT  the  said  Domi- 
nick Oliveira  in  his  lifetime  to  the  plaintiff,  which  said  letter  showed, 
declared,  and  proved,  that  the  said  Dominick  Oliveira  was,  at  the  time 
he  made  his  will,  and  at  the  time  of  his  death,  an  alien  and  a  native  of 
Portugal ;  that  the  plaintiff,  at  the  request  of  the  defendant,  gave  to 
the  defendant  the  said  letter,  to  be  used  and  employed  by  the  defendant 
for  the  purpose  of  proving  that  the  said  Dominick  Oliveira  was  such 
alien  and  native  of  Portugal  at  the  time  he  made  his  will  and  at  the 
time  of  his  death ;  that  the  defendant  used  and  employed  the  said 
letter  for  the  said  purpose  ;  and  that  by  means  of  the  said  letter  and 
of  the  matters  therein  contained,  the  defendant  was  enabled  to  and  did 
cause  the  said  disputes  and  controversies  to  be  determined  in  favor  of 
him,  the  defendant ;  and  did,  by  means  of  the  said  letter  and  of  the 
matters  therein  contained,  become  lawfully  possessed  of  and  acquired 
a  large  portion  of  the  estate  and  effects  of  the  said  Dominick  Oliveira, 
of  great  value,  to  wit,  of  the  value  of  100,000?.  &c.  And  thereupon, 
to  wit,  on,  &c,  at,  &c,  in  consideration  thereof,  and  that  the  plaintiff, 
at  the  special  instance  and  request  of  the  defendant,  had  then  and  there 
given  the  said  letter  to  the  defendant,  the  defendant  then  and  there 
undertook  and  faithfully  promised  the  plaintiff  to  give  him,  the  plaintiff, 
a  certain  sum  of  monej',  to  wit,  the  sum  of  1000/. 

Breach  :  refusal  to  give  the  1000?.  in  conformity  with  the  promise. 

Plea  :  that  the  defendant  was  not,  by  means  of  the  letter,  enabled  to, 
and  did  not  by  means  thereof,  cause  the  said  disputes  to  be  determined 
in  favor  of  the  defendant ;  and  that  the  defendant  did  not,  by  means  of 
the  letter,  become  possessed  of  a  portion  of  the  estate  of  Dominick 
Oliveira,  of  the  value  of  100,000?. 

Demurrer:  for  putting  in  issue  matter  not  properly  issuable,  and 
for  not  denying  or  confessing  and  avoiding  the  breach  of  promise. 
Joinder. 

Kelly,  for  the  plaintiff,  was  called  upon  by  the  court  to  support  the 
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declaration.  The  consideration,  though  past,  is  alleged  to  have  arisen 
at  the  defendant's  request,  which  renders  it  sufficient  to  impart  validity 
to  the  defendant's  promise  ;  and  though  the  letter  in  question  is  alleged 
to  have  been  given  to  the  defendant,  the  statement  amounts  to  this : 
that  in  consideration  the  plaintiff  had  put  the  defendant  in  possession 
of  a  document  by  which  the  defendant  was  enabled  to  recover  100,000/., 
the  defendant  undertook  to  give  the  plaintiff  in  return  1000/.  For 
such  an  undertaking  the  delivery  of  the  document  was  ample  consider- 
ation. 

Talfourd,  Serjt.,  contra,  contended  that,  taking  the  whole  declara- 
tion together,  it  appeared  plainly  the  letter  had  been  handed  to  the 
defendant  by  way  of  a  spontaneous  gift ;  and  such  gift  was  no  consid- 
eration for  a  promise  to  pay. 

Tindai,  C.  J.  What  would  you  say  to  the  case  of  a  man  who, 
entering  a  shop,  should  say,  "I'll  give  you  10/.  for  such  an  article?" 
Here  the  word  "  give  "  is  used  on  both  sides.  It  is  a  gift  upon  a  mutual 
consideration. 

Per  Curiam.     There  must  be  Judgment  for  the  plaintiff. 


BATNBRIDGE  v.   FIEMSTONE. 
In  the  Queen's  Bench,  November  2,  1838. 

[Reported  in  8  Adolphus  fr  Ellis,  743.] 

Assumpsit.  The  declaration  stated  that,  whereas  heretofore,  to  wit, 
&c,  in  consideration  that  plaintiff,  at  the  request  of  defendant,  had  then 
consented  to  allow  defendant  to  weigh  divers,  to  wit,  two  boilers  of  the 
plaintiff,  of  great  value,  &c,  defendant  promised  that  he  would,  within 
a  reasonable  time  after  the  said  weighing  was  effected,  leave  and  give 
up  the  boilers  in  as  perfect  and  complete  a  condition,  and  as  fit  for  use 
by  plaintiff,  as  the  same  were  in  at  the  time  of  the  consent  so  given  by 
plaintiff;  and  that  although  in  pursuance  of  the  consent  so  given, 
defendant,  to  wit,  on,  &c,  did  weigh  the  same  boilers,  yet  defendant 
did  not,  nor  would,  within  a  reasonable  time  after  the  said  weighing 
was  effected,  leave  and  give  up  the  boilers  in  as  perfect,  &c,  but  wholly 
neglected  and  refused  so  to  do,  although  a  reasonable  time  for  that 
purpose  had  elapsed  before  the  commencement  of  this  suit ;  and,  on 
the  contrary  thereof,  defendant  afterwards,  to  wit,  on,  &c,  took  the 
said  boilers  to  pieces,  and  did  not  put  the  same  together  again,  but  left 
the  same  in  a  detached  and  divided  condition,  and  in  many  different 
pieces,  whereby  plaintiff  hath  been  put  to  great  trouble,  &c.  Plea : 
non  assumpsit. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  after 
last  Trinity  Term,  a  verdict  was  found  for  the  plaintiff. 
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John  Bayley  now  moved  in  arrest  of  judgment.  The  declaration 
shows  no  consideration.  There  should  have  been  either  detriment  to 
the  plaintiff,  or  benefit  to  the  defendant.  1  Selwyn's  N.  P.1  45.  It 
does  not  appear  that  the  defendant  was  to  receive  any  remuneration. 
Besides,  the  word  "weigh  "  is  ambiguous. 

Lord  Denman,  C.  J.  It  seems  to  me  that  the  declaration  is  well 
enough.  The  defendant  had  some  reason  for  wishing  to  weigh  the 
boilers  ;  and  he  could  do  so  only  by  obtaining  permission  from  the 
plaintiff,  which  he  did  obtain  by  promising  to  return  them  in  good  con- 
dition. We  need  not  inquire  what  benefit  he  expected  to  derive.  The 
plaintiff  might  have  given  or  refused  leave. 

Patteson,  J.  The  consideration  is,  that  the  plaintiff,  at  the  defend- 
ant's request,  had  consented  to  allow  the  defendant  to  weigh  the  boilers. 
I  suppose  the  defendant  thought  he  had  some  benefit ;  at  any  rate  there 
is  a  detriment  to  the  plaintiff  from  his  parting  with  the  possession  for 
even  so  short  a  time. 

Williams  and  Coleridge,  JJ.,  concurred.  Rule  refused. 


HAIGH  and  Another  v.   BEOOKS. 
In  the  Queen's  Bench,  June  6,  1839. 

[Reported  in  10  Adolphus  $■  Ellis,  309.] 

BEOOKS   v.   HAIGH  and  Another. 
In  the  Exchequer  Chamber,  June  29,  1840. 

[Reported  in  10  Adolphus  $■  Ellis,  32.3.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  heretofore, 
to  wit,  on  &c,  in  consideration  that  the  said  plaintiffs,  at  the  special 
instance  and  request  of  the  said  defendant,  would  give  up  to  him  a  cer- 
tain guaranty  of  10,000/.,  on  behalf  of  Messrs.  John  Lees  &  Sons, 
Manchester,  then  held  by  the  said  plaintiffs,  he  the  said  defendant 
undertook,  and  then  faithfully  promised  the  said  plaintiffs,  to  see  certain 
bills,  accepted  by  the  said  Messrs.  John  Lees  &  Sons,  paid  at  maturity  ; 
that  is  to  say,  a  certain  bill  of  exchange,  bearing  date,  &c,  drawn  by 
plaintiffs  upon  and  accepted  by  the  said  Lees  &  Sons,  payable  three 
months  after  date,  for  3466/.  13s.  Id.,  and  made  payable  at,  &c.  ;  and 
also  a  certain  other  bill,  &c. ,  describing  two  other  bills  for  3000/.  and 
3200/.,  drawn  by  plaintiffs  upon  and  accepted  by  Lees  &  Sons,  and 
made  payable  at,  &c.  Averment :  that  plaintiffs,  relying  on  defend- 
ant's  said  promise,   did  then,  to  wit,   on,  &c,  give  up  to  the  said 

1  9th  edit. 


SECT.   IV.]  HAIGH  V.   BROOKS.  211 

defendant  the  said  guaranty  of  10,0007.  Breach,  non-payment  of  the 
bills,  when  they  afterwards  came  to  maturity,  by  Lees  &  Sons,  or  the 
parties  at  whose  houses  the  bills  respectively  were  made  payable,  or  by 
defendant,  or  any  other  person,  &c. 

Third  plea  to  the  first  count :  ' '  That  the  said  supposed  guaranty  of 
10,000?.,  in  consideration  of  the  giving  up  whereof  the  defendant  made 
such  supposed  promise  and  undertaking  as  therein  mentioned,  and 
which  guaranty  was  so  given  up  to  the  said  defendant  as  therein  men- 
tioned, was  a  special  promise  to  answer  the  said  plaintiffs  for  the  debt 
and  default  of  other  persons,  to  wit,  the  said  Messrs.  John  Lees  & 
Sons  in  the  said  first  count  mentioned ;  and  that  no  agreement  in 
respect  of,  or  relating  to,  the  said  supposed  guaranty  or  special  prom- 
ise, or  any  memorandum  or  note  thereof,  wherein  an}-  sufficient  con- 
sideration for  the  said  guaranty  or  special  promise  was  stated  or  shown, 
was  in  writing  and  signed  by  the  said  defendant,  or  any  other  person 
by  him  thereunto  lawfully  authorized.  And  the  said  defendant  further 
saith  that  the  said  supposed  guaranty,  in  consideration  of  the  giving 
up  whereof  the  defendant  made  the  said  supposed  promise  and  under- 
taking in  the  said  first  count  mentioned,  and  which  was  so  given  up  as 
therein  mentioned,  was  and  is  contained  in  a  certain  memorandum  in 
writing,  signed  by  the  defendant,  and  which  was  and  is  in  the  words 
and  figures  and  to  the  effect  following,  that  is  to  say  :  — 

Manchester,  4th  February,  1837. 
Messes.  Haigh  &  rEANCEYs. 

Gent.,  — In  consideration  of  your  being  in  advance  to  Messrs.  John  Lees  & 
Sons  in  the  sum  of  10,000?.  for  the  purchase  of  cotton,  I  do  hereby  give  you 
my  guaranty  for  that  amount  (say  10,000/.)  on  their  behalf. 

John  Brooks. 

And  that  there  was  no  other  agreement  or  memorandum  or  note  thereof, 
in  respect  of,  or  relating  to,  the  said  last-mentioned  supposed  guaranty 
or  special  promise  ;  wherefore  the  said  defendant  says  that  the  supposed 
guaranty,  in  consideration  whereof  the  said  defendant  made  the  said 
supposed  promise  and  undertaking  in  the  said  first  count  mentioned, 
was  and  is  void  and  of  no  effect ;  and,  therefore,  that  the  said  sup- 
posed promise  and  undertaking  in  the  said  first  count  mentioned  was 
and  is  void  and  of  no  effect."     Verification. 

Demurrer  :  assigning  for  cause,  "  that  it  is  admitted  by  the  plea  that 
the  memorandum,  the  giving  up  of  which  was  the  consideration  of  the 
guaranty  in  the  said  declaration  mentioned,  was  actually  given  up  to 
the  said  defendant  by  the  said  plaintiffs,  and  the  consideration  was, 
therefore,  executed  by  the  said  plaintiffs;  and  that,  even  if  the  origi- 
nal memorandum  was  not  binding  in  point  of  law,  the  giving  up  was 
a  sufficient  consideration  for  the  promise  in  the  declaration  mentioned." 
Joinder.     The  demurrer  was  argued  in  last  Hilary  Term. 

Sir  W.  W.  Fottett  for  the  plaintiffs.  The  undertaking  declared  upon  is, 
on  the  face  of  it,  sufficient  to  satisfy  the  Statute  of  Frauds,  29  Car.  2, 
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c.  3,  §  4.  It  is  said,  however,  that  the  consideration  is  really  insuf- 
ficient, because  the  guaranty  delivered  up  was  one  which  could  not 
have  been  sued  upon  consistently  with  the  statute.  But  assuming 
that  to  be  so,  a  promise  in  consideration  of  delivering  up  such  a  guar- 
anty might  still  be  good.  The  defendant  might,  for  substantial  rea- 
sons, wish  to  have  the  guaranty  back.  His  mercantile  character  was 
pledged  by  it.  It  might,  on  various  other  accounts,  be  important  to 
him  that  such  a  paper  should  not  remain  in  the  plaintiff's  hands  ;  and 
if  the  bargain  was  made  upon  any  consideration,  the  Court  will  not 
inquire  into  its  adequacy.  This  principle  was  lately  recognized  in 
Hitchcock  v.  Coker.1  Such  a  promise  might  be  made  in  consideration 
of  delivering  up  a  letter;  no  one  but  the  defendant  might  be  able 
to  judge  how  far  the  possession  of  it  was  valuable  ;  but  if  the  letter 
was  given  up  at  his  request,  the  rule  would  apply  that  any  thing  so 
given,  to  the  plaintiff's  detriment  or  the  benefit  of  the  defendant,  is 
consideration  for  an  assumpsit.  Suppose  the  undertaking  given  up 
had  been  one  rendered  unavailing  by  the  Statute  of  Limitations,  no 
action  would  have  lain  upon  it ;  but  the  attempt  to  enforce  it  could 
not  perhaps  have  been  resisted  without  injury  to  the  defendant's 
mercantile  character ;  the  relinquishment  of  it  therefore  would  have 
been  good  consideration  for  a  promise.  The  present  is  a  similar  case. 
Release  from  a  moral  obligation  is  consideration  enough  for  an  express 
promise.  If  it  were  necessary  that  something  should  be  foregone  to 
which  there  was  a  legal  right,  the  delivery  of  the  mere  written 
paper  which  contained  the  first  guaranty  was  sufficient  in  this  case. 
The  plaintiffs  are  entitled  to  put  some  value  on  the  possession  of  such 
a  paper,  though  not  legally  available  ;  as  they  might  on  the  possession 
of  a  cancelled  bond,  or  bills  accepted  by  the  defendant  on  wrong 
stamps.  It  is  not,  indeed,  clear  in  this  case  that  the  first  guaranty 
was  void.  In  Boehm  v.  Campbell2  a  similar  guaranty  was  held  to 
show  a  sufficient  consideration,  though  the  advance  for  which  the 
securitj'  was  given  had  been  already  made,  and  it  did  not  appear  more 
distinctly  than  in  the  present  case  that  time  was  to  be  granted.  Sup- 
posing it  even  questionable  whether  the  former  undertaking  bound  the 
defendant,  jet  the  discharge  from  a  claim  or  waiver  of  a  defence,  on 
which  the  promisee  might  or  might  not  have  been  legally  entitled  to 
succeed,  is  consideration  enough  to  support  an  assumpsit.  Longridge 
v.  Dorville ;  Stracy  v.  The  Bank  of  England.3  Here,  however,  it 
appears  at  all  events  that  the  original  guaranty  may  have  been  given 
under  circumstances  which  rendered  it  morally  binding ;  and  that 
brings  it  within  the  principle  of  Lee  v.  Muggeridge,  and  other  cases 
in  which  promises  supported  by  moral  obligation  have  been  held 
sufficient. 

Sir  J.     Campbell,    Attorney-General,   contra.      Eirst,    the    original 

*  6  A.  &  E.  438.    And  aee  Archer  v.  Marsh,  6  A.  &  E.  959. 

2  3  B.  Moore,  15 ;  s.  c.  8  Taunt  679.  s  6  Bing.  754. 


SECT.   IV.J  HAIGH  V.   BROOKS.  213 

guaranty  was  void ;  and,  if  so,  then,  secondly,  the  promise  declared 
upon  is  without  consideration.1  .  .  .  Secondly,  the  guaranty  being 
void,  the  undertaking  substituted  for  it,  without  any  new  considera- 
tion, is  void  also.  The  case  is  no  better  than  if  a  second  guaranty 
had  been  given  in  the  words  of  the  first.  A  consideration,  to  support 
a  promise,  must  have  some  value  in  point  of  law ;  Smith  and  Smith's 
Case,  and  other  authorities  cited  in  note  (b)  to  Barber  v.  Fox.2  Rann 
v.  Hughes  illustrates  the  same  point.  A  man  may  have  in  his  posses- 
sion a  letter  of  which  improper  use  might  be  made  ;  but  his  delivering 
it  up  is  no  legal  consideration.  An  unfounded  action  may  create 
annoyance  ;  but  the  renouncing  it  is  no  consideration  in  law  for  a  prom- 
ise. Where,  indeed,  there  is  a  reasonable  doubt,  in  point  of  law, 
whether  the  promisee  would  or  would  not  succeed  if  the  litigation  were 
prosecuted,  the  case  is  different :  that  was  so  in  Longridge  v.  Dorville, 
and  Stracy  v.  The  Bank  of  England.  In  Shortrede  v.  Cheek,8  the  con- 
sideration disclosed  was,  that  the  plaintiff  should  withdraw  a  promis- 
sory note  on  which  he  had  an  unquestioned  right  of  action  ;  and  Parke, 
J.,  said,  "  There  is  no  doubt  that  the  giving  up  of  any  note  upon  which 
the  plaintiff  might  have  sued  would  be  a  sufficient  consideration."  It 
is  argued  that  foregoing  a  security  upon  which  the  Statute  of  Limita- 
tions had  attached  would  be  a  consideration  ;  but  there  an  action  would 
lie  on  the  security  if  the  statute  were  not  pleaded.  Whether  the  giv- 
ing up  a  bill  drawn  on  a  wrong  stamp  would  be  a  consideration  or  not 
may  be  questionable  ;  but  the  objection  is  not  one  of  which  the  Court 
would  take  judicial  notice :  here  the  Court  must  take  notice  that  the 
guaranty  is  invalid.  It  is  contended  here  that  the  promise  is  binding, 
because  grounded  on  a  moral  obligation ;  but  that  obligation  rests  on  a 
promise  which  is  itself  not  binding  :  the  new  engagement  then  cannot 
have  more  force  than  the  original  one.  In  the  cases  where  a  moral 
obligation  has  been  held  sufficient  ground  for  an  express  promise,  the 
obligation  has  been  something  more  than  a  nudum  pactum :  thus,  in 
Lee  v.  Muggeridge  money  had  been  advanced  by  the  plaintiff  at  the 
request  of  the  promisor.  But  the  doctrine  that  a  moral  obligation  is 
sufficient  consideration  for  a  subsequent  promise  is  not  free  from  doubt. 
Lord  Tenterden  said,  in  Littlefield  v.  Shee,  that  it  must  be  "received 
with  some  limitation."  The  instances  which  have  been  considered  as 
establishing  that  doctrine  are  brought  together  in  note  (a)  to  Wennall 
v.  Adney,4  and  seem  to  resolve  themselves  into  these  classes :  First, 
where  there  has  been  a  legal  obligation  antecedent  to  the  promise,  —  as 
the  duty  of  overseers  to  provide  for  the  poor ;  secondly,  where  there 
was  an  antecedent  equitable  liability,  as  that  of  an  executor  to  pay 
legacies,  —  but  the  doctrine,  as  applicable  to  these  cases,  appears  to  have 
been  overruled ;  thirdly,  where  a  debt  existed  before  the  promise,  but 

1  The  argument  upon  the  first  question  is  omitted.  —  Ed. 

2  2  Wms.  Saund.  137  e,  5th  edit.     See  Jones  v.  Waite,  5  New  Ca.  341. 
s  1  A.  &  E.  57.     See  Wilkinson  v.  Byers,  1  A.  &  E.  106. 

*  3  Bos.  &  V.  249. 
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the  remedy  was  barred  by  statute,  —  as  in  the  cases  of  certificated  bank- 
rupts or  discharged  insolvents,  or  where  the  Statute  of  Limitations 
has  attached :  in  these  instances  the  party  indebted  may  waive  the 
statutory  bar,  and  oblige  himself  by  a  promise  to  pay  the  debt ; 
fourthly,  where  a  promise  merely  voidable  has  been  ratified,  as  in  the 
case  of  a  person  of  full  age  promising  to  pay  a  debt  contracted  during 
his  infancy.1  In  all  these  cases,  so  far  as  the  doctrine  is  established, 
there  has  been  an  actual  benefit  received,  or  a  debt,  or  other  ground  of 
legal  obligation,  antecedent  to  the  promise  relied  upon ;  not  merely  a 
nudum  pactum,  as  in  the  present  instance,  where  the  party  originally 
promising  had  received  no  benefit,  nor  had  the  plaintiffs  incurred  any 
loss  or  prejudice  at  his  request.  The  money  had  been  advanced  when 
the  guaranty  was  given:  then  the  defendant  says,  "  Forego  the  guar- 
anty, and  I  will  see  you  paid."  The  prior  moral  obligation  was  only 
that  which  every  man  is  under  to  keep  his  word.  ISTash  v.  Brown,2 
Holliday  v.  Atkinson,3  and  Bret  v.  J.  S.  and  his  wife  (cited  in  note 
(b)  to  Barber  v.  Fox),  all  show  that  moral  considerations,  where  no 
actual  benefit  has  been  received  by  one  party  or  prejudice  sustained 
by  the  other,  and  no  legal  duty  has  attached,  are  not  sufficient  ground 
for  an  assumpsit.  As  to  the  delivery  in  this  case  of  the  mere  paper, 
it  is  not  pretended  that  the  paper  had  any  value :  the  contract  of  guar- 
anty, not  the  paper  containing  it,  was  the  object  really  in  question. 

Sir  W.  W.  Follett,  in  reply.  ...  If  it  was  only  doubtful  whether 
such  a  guaranty  was  not  available,  the  giving  it  up  was  a  good  con- 
sideration. If  the  invalidity  of  it  was  not  a  point  as  clear  as  that  the 
eldest  son  inherits,  the  court  will  not  measure  the  degree  of  doubt.  It 
has  scarcely  been  disputed  that  the  giving  up  of  bills  drawn  on  wrong 
stamps,  or  a  contract  on  which  the  Statute  of  Limitations  had  attached, 
would  be  sufficient  consideration ;  but  those  cases  do  not  essentially 
differ  from  the  present.  The  bills  are  void  from  the  first,  and  cannot 
be  made  valid,  though  the  promisor  may  have  good  reason  for  wishing 
to  get  them  into  his  possession.  It  is  suggested  that  the  bar  created 
by  the  Statute  of  Limitations  ma}-  be  waived ;  but  so  also  may  that 
under  the  Statute  of  Frauds.  It  is  clear  that,  to  support  a  promise  of 
this  kind,  there  need  not  have  been  an  original  liability  in  the  prom- 
isor; for  that  is  not  so  in  the  case  of  the  bills,  or  in  that  of  the  con- 
tract made  during  infancy.  That  a  promise  may  be  founded  on 
sufficient  consideration,  though  no  benefit  has  accrued  to  the  promisor, 
appears  from  Stevens  v.  Lynch,'  where  the  drawer  of  a  bill,  knowing 
that  time  had  been  given  to  the  acceptor,  undertook  to  pay  on  the 
acceptor's  default,  and  an  action  was  held  maintainable  on  that  under- 
taking. But  supposing  the  guaranty  in  this  case  to  have  been  totally 
void,  the  giving  up  of  a  paper  on  which  no  action  would  lie  may  be 
sufficient  consideration  for  a  promise.     Here  the  plaintiffs,  though  not 

1  See  Meyer  v.  Haworth,  8  A.  &  E.  467. 

2  Chitty  on  Bills,  74,  note  (x),  9th  edit.  (1840),  by  Chitty  &  Hulme. 

3  5  B.  &  C.  501.  *  12  East.  38. 
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entitled  to  recover  on  the  guaranty,  might  have  brought  trover  for  the 
document,  if  unlawfully  taken  out  of  their  hands.  In  considering 
whether  or  not  such  an  action  would  lie,  the  value  would  be  of  no 
importance:  it  is  enough  for  the  present  argument,  if  the  plaintiffs 
could  have  recovered  a  shilling.  Suppose  the  defendant  had  said, 
"  If  you  will  not  bring  trover,  I  will  pay  the  bills  ; "  an  action  would 
clearly  have  lain  on  such  an  agreement,  and  the  case  would  not 
have  differed  from  the  present.  The  consideration  here  is,  not  the 
releasing  of  an  action  on  the  guaranty,  but  the  giving  it  up  ;  whatever 
its  value  may  have  been,  the  bargain  is  binding.  [Coleridge,  J.  It 
is  decided  in  Scott  v.  Jones 1  that  trover  lies  for  an  unstamped  docu- 
ment, if  it  is  capable  of  being  made  good  by  stamping.]  Any  paper 
may  be  the  subject  of  an  action  of  trover.  Our.  adv.  vult. 

Loed  Denman,  C.  J.,  in  this  Term  (June  6th)  delivered  the  judg- 
ment of  the  court. 

This  action  was  brought  upon  an  assumpsit  to  see  certain  accept- 
ances paid,  in  consideration  of  the  plaintiffs  giving  up  a  guaranty  of 
10,000£.  due  from  the  acceptor  to  the  plaintiffs.  Plea  :  that  the  guar- 
anty was  for  the  debt  of  another,  and  that  there  was  no  writing 
wherein  the  consideration  appeared,  signed  by  the  defendant,  and  so 
the  giving  it  up  was  no  good  consideration  for  the  promise.  Demurrer : 
stating  for  cause  that  the  plea  is  bad,  because  the  consideration  was 
executed,  whether  the  guaranty  was  binding  in  law  or  not.  The 
form  of  the  guaranty  was  set  out  in  the  plea:  "  In  consideration  of 
your  being  in  advance  to  Messrs.  John  Lees  and  Sons,  in  the  sum  of 
10,000/.,  for  the  purchase  of  cotton,  I  do  hereby  give  you  my  guaranty 
for  that  amount  (say  10,000?.),  on  their  behalf.     John  Brooks." 

It  was  argued  for  the  defendant  that  this  guaranty  is  of  no  foroe, 
because  the  fact  of  the  plaintiffs  being  already  in  advance  to  Lees 
could  form  no  consideration  for  the  defendant's  promise  to  guarantee 
to  the  plaintiffs  the  payment  of  Lees's  acceptances.  In  the  first  place, 
this  is  by  no  means  clear.  That  ' '  being  in  advance  "  must  necessarily 
mean  to  assert  that  he  was  in  advance  at  the  time  of  giving  the 
guaranty,  is  an  assertion  open  to  argument.  It  may  possibly  have 
been  intended  as  prospective.  If  the  phrase  had  been  "  in  considera- 
tion of  your  becoming  in  advance,"  or  "  on  condition  of  your  being  in 
advance,"  such  would  have  been  the  clear  import.2  As  it  is,  nobody 
can  doubt  that  the  defendant  took  a  great  interest  in  the  affairs  of 
Messrs.  Lees,  or  believe  that  the  plaintiffs  had  not  come  under  the 
advance  mentioned  at  the  defendant's  request.  Here  is  then  sufficient 
doubt  to  make  it  worth  the  defendant's  while  to  possess  himself  of  the 
guaranty ;  and,  if  that  be  so,  we  have  no  concern  with  the  adequacy 
or  inadequacy  of  the  price  paid  or  promised  for  it. 

i  I  Taunt.  865. 

2  See  the  discussion  on  the  words  "  for  giving  Ms  vote,"  in  Lord  Huntingtower  a 
Gardiner,  1  B.  &  C.  297. 
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But  we  are  by  no  means  prepared  to  say  that  any  circumstances 
short  of  the  imputation  of  fraud  in  fact  could  entitle  us  to  hold  that 
a  party  was  not  bound  by  a  promise  made  upon  any  consideration 
which  could  be  valuable ;  while  of  its  being  so,  the  promise  by  which 
it  was  obtained  from  the  holder  of  it  must  always  afford  some  proof. 

Here,  whether  or  not  the  guaranty  could  have  been  available  within 
the  doctrine  of  Wain  v.  Warlters,1  the  plaintiffs  were  induced  by  thf 
defendant's  promise  to  part  with  something  which  they  might  have 
kept,  and  the  defendant  obtained  what  he  desired  by  means  of  that 
promise.  Both  being  free  and  able  to  judge  for  themselves,  how  can 
the  defendant  be  justified  in  breaking  this  promise,  by  discovering 
afterwards  that  the  thing  in  consideration  of  which  he  gave  it  did  not 
possess  that  value  which  he  supposed  to  belong  to  it  ?  It  cannot  be 
ascertained  that  that  value  was  what  he  most  regarded :  he  may  have 
had  other  objects  and  motives,  and  of  their  weight  he  was  the  only 
judge.  We  therefore  think  the  plea  bad ;  and  the  demurrer  must 
prevail.  Judgment  for  the  plaintiffs. 

The  plaintiffs  having  signed  judgment,  error  was  brought  in  the 
Exchequer  Chamber. 

The  writ  of  error  set  out  the  pleadings,  of  which  the  material  part 
is  stated  in  the  preceding  report.  The  errors  assigned  were,  that  the 
declaration  is  insufficient,  and  that  the  judgment  was  for  the  plaintiffs 
below,  whereas  it  ought  to  have  been  for  the  defendant.  The  writ  of 
error  was  argued  in  Trinity  Vacation,  June  22d,  1840,  before  Lord 
Abinger,  C.  B.,  Bosanquet,  Colthan,  and  Maule,  JJ.,  and  Alder- 
sok  and  Eolfe,  BB. 

Sir  J.  Campbell,  Attorney-General,  for  the  plaintiff  in  error.  .  .  . 
No  action  would  have  lain  on  this  guaranty ;  and  if  so,  is  the  giving  it 
up  sufficient  consideration  for  a  new  promise?  Such  an  act  is  no  con- 
sideration, unless  the  thing  given  up  be  of  some  merchantable  value. 
Thus  in  Com.  Dig.,  Action  upon  the  Case  upon  Assumpsit  (F.  8) ,  (cited 
by  Holroyd,  J.,  in  Longridge  v.  Dorville) ,  it  is  said  that  the  action  does 
not  lie  upon  a  promise  ' '  in  consideration  of  a  surrender  of  a  lease  at 
will;  for  the  lessor  might  determine  it."  There  is  indeed  a  qualifica- 
tion added  :  "  unless  there  was  a  doubt  whether  it  was  a  lease  at  will 
or  for  years  ;  "  but  even  then,  unless  the  doubt  were  a  very  reasonable 
and  well-grounded  one,  the  action  would  fail.  In  Smith  and  Smith's 
Case  the  alleged  consideration  for  an  assumpsit  was,  that  the  promisee 
"  would  commit  the  education  of  his  children,  and  the  disposition  of  his 
goods  after  his  death,  during  the  minority  of  his  said  children,  for  the 
education  of  the  said  children,"  to  the  defendant ;  and  this  was  held  not 
sufficient,  the  consideration  being  only  to  have  the  disposition  of  the 
goods  for  the  benefit  of  the  children,  and  not  for  the  defendant's  profit. 
There  must  be  some  advantage  to  the  promisor,  or  detriment  incurred 

1  5  East,  10. 
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by  the  promisee  at  his  request.  [Matjle,  J.  It  need  not  be  pecuniary. 
Lord  Abinger,  C.  B.  In  Smith  and  Smith's  Case  the  suggestion  in 
support  of  the  consideration  was,  that  the  defendant  was  to  reap  a 
pecuniary  advantage,  which  the  Court  would  not  presume,  because  his 
doing  so  would  have  been  a  breach  of  trust.]  The  advantage  must 
be  such  as  can  be  appreciated  in  a  court  of  law.  There  are  many  cases 
in  which  promises,  in  consideration  of  forbearance  to  sue,  have  been 
held  void  where  there  was  no  suit  that  could  have  been  forborne. 
Tooley  v.  Windham ; i  Barber  v.  Fox ;  Loyd  v.  Lee.  It  is  true  that 
the  giving  up  a  doubtful  point  of  law  has  been  held  a  good  considera- 
tion, as  in  Longridge  v.  Dorville  ;  and  it  may  be  so  where  a  reasonable 
doubt  exists  ;  but  in  this  case  there  could  be  no  doubt  on  the  invalidity 
of  the  first  guaranty.  [Alderson",  B.  What  is  the  ground  on  which 
the  giving  up  a  doubtful  point  of  law  is  a  consideration  ?  To  whom 
must  it  be  doubtful?  The  court  which  decides  upon  the  assumpsit 
must  be  supposed  capable  of  deciding  the  point  of  law. J  There  is  a 
degree  of  uncertainty  which  the  courts  will  notice.  [Maule,  J. ,  referred 
to  Jones  v.  Bandall.2]  In  Stracy  v.  the  Bank  of  England,  the  point 
which  might  have  been  litigated  was  one  of  great  nicety  and  difficulty. 
Tindal,  C.  J.,  in  his  judgment,  so  describes  it.  The  argument  on 
moral  obligation  can  apply  only  to  the  first  guaranty ;  the  terms  of  the 
declaration  do  not  admit  of  its  being  extended  to  the  second.  And  on 
the  first  guaranty  no  consideration  appears,  except  the  general  obliga- 
tion to  perform  a  promise. 

The  Court  below,  in  their  judgment,  argue  that  the  words  "  in  con- 
sideration of  your  being  in  advance"  might  mean  "on  condition  of 
your  being  in  advance,"  and  suggest,  as  rendering  this  probable,  that 
the  plaintiffs  must  have  come  under  the  advance  at  the  defendant's 
request,  a  supposition  not  confirmed  by  any  thing  which  appears  on 
the  record  ;  and  they  ground  upon  it  the  observation  :  ' '  Here  is  then 
sufficient  doubt  to  make  it  worth  the  defendant's  while  to  possess 
himself  of  the  guaranty ;  and  if  that  be  so,  we  have  no  concern  with 
the  adequacy  or  inadequacy  of  the  price."  They  also  say  :  "  Whether 
or  not  the  guaranty  could  have  been  available  within  the  doctrine  of 
Wain  v.  Warlters,  the  plaintiffs  were  induced  by  the  defendant's 
promise  to  part  with  something  which  they  might  have  kept,  and  the 
defendant  obtained  what  he  desired  by  means  of  that  promise." 
[Maule,  J.  The  record  does  not  show  that  any  document  was  in 
the  plaintiff's  possession.  "  Giving  up  "  the  guaranty  might  be  merely 
relinquishing  the  contract.  Alderson,  B.  If  they  held  a  written 
guaranty,  it  might  have  been  given  up  by  cancelling  merely.]  The 
Court  below  argue  that  the  defendant  cannot  be  justified  in  breaking 
his  promise  by  discovering  that  the  thing  in  consideration  of  which  he 
gave  it  did  not  possess  that  value  which  he  supposed  to  belong  to  it. 
"It  cannot  be  ascertained,"  they  say,  "that  that  value  was  what  he 

i  Cro.  EUz.  206.  2  1  Cowp.  37. 
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most  regarded.  He  may  have  had  other  objects  and  motives  ;  and  of 
their  weight  he  was  the  only  judge."  But  this  reasoning  would  support 
a  promise  even  in  such  a  case  as  Barber  v.  Fox.  The  plaintiffs  contend 
that  trover  would  have  lain  for  the  paper  ;  but  it  may  be  inferred,  even 
from  Scott  v.  Jones,  that  this  would  not  be  so  unless  the  paper  had 
some  real  value. 

Sir  W.  W.  Follett,  contra.  As  to  the  observation  that  no  actual 
delivery  of  a  written  paper  appears,  if  that  were  considered  impor- 
tant, the  plaintiffs  would  ask  leave  to  amend.  The  point  was  not 
taken  on  the  former  argument ;  and,  when  the  declaration  speaks  of 
giving  up  a  guaranty,  which  it  describes  as  "  then  held"  by  the  plain- 
tiffs, it  cannot  reasonably  be  supposed  that  nothing  is  meant  but  fore- 
going an  engagement.  Supposing  that  no  action  would  have  lain  on 
the  first  guaranty,  here  is  an  agreement  between  persons  competent 
to  make  contracts,  without  imputation  of  fraud  on  either  side,  by  which 
one  is  to  give  up  an  undertaking  signed  by  the  other,  and  the  other 
in  consideration  of  it  is  to  provide  for  certain  bills.  It  is  assumed 
without  reason  that  the  defendant's  only  object  in  desiring  to  have 
the  guaranty  back  must  have  been  to  prevent  an  action.  He  might 
not  choose  that  his  name  should  remain  abroad  in  the  mercantile 
world,  annexed  to  such  a  document.  It  implies  an  admission  which 
he  might  think  proper  to  recall.  He  might  not  wish,  if  sued,  to  be  put 
to  a  defence  on  the  Statute  of  Frauds.  If  he  attached  a  value  to  the 
document  from  any  cause,  however  inadequate,  as  a  man  might  be 
willing  to  give  an  immoderate  price  for  a  picture  or  autograph,  the 
Court  will  not  inquire  into  the  goodness  of  the  bargain.  Giving  up 
any  thing  of  which  they  were  possessed  was  a  disadvantage  to  the 
plaintiffs ;  and  the  defendant  here  was  benefited  by  it.  The  case 
therefore  differs  from  that  of  a  mere  forbearance  to  sue,  where  nothing 
is  given  and  received.  The  law  of  Smith  and  Smith's  Case  may  be 
doubted.  If  the  promisee  there  complied  with  terms  b}'  which  the 
defendant  obtained  something  from  him,  although  those  terms  could 
not  authorize  the  making  of  any  illegal  profit,  it  would  seem  that  the 
defendant  was  bound.   .  .  . 

Supposing,  however,  that  an  action  would  not  have  lain  on  the  first 
guaranty,  yet,  if  the  law  upon  the  subject  was  doubtful  (though  Boehm 
v.  Campbell  makes  it  clear  on  the  side  of  the  plaintiffs) ,  and  the  parties 
upon  that  doubt  entered  into  a  bargain  for  the  abandonment  of  the . 
guaranty,  such  bargain,  made  with  a  knowledge  of  all  the  facts,  is 
binding.  Longridge  v.  Dorville  ;  Stracy  v.  The  Bank  of  England ; 
Com.  Dig.  Action  upon  the  Case  upon  Assumpsit  (F.  8) ,  referring  to 
1  Rol.  Abr.  23,  Action  sur  Case  (V.),  pi.  27,  28. 1  It  is  indeed  asked, 
Who  is  supposed  to  entertain  the  doubt  in  point  of  law  ?  But  matters 
of  law  may  be  considered  as  doubtful  to  the  courts ;  and  arrangements 

1  Comyns  refers  to  Kent  v.  Pratt,  Brownl.  &  Gold.  6,  the  case  cited  by  Rolle.  But 
\t  does  not  appear  that  any  doubtful  point  of  law  was  contemplated. 
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in  equity  are  often  made  on  the  ground  of  the  law  being  doubtful. 
[Bosanqcet,  J.  A  point  may  be  considered  so,  on  which  learned  men 
differ.  Lord  Abinger,  C.  B.  It  is  carrying  Action  too  far  to  say  that 
the  courts  must  always  know  how  the  law  will  be.]  The  parties  here 
have  made  their  contract  on  a  consideration  which  they,  knowing  all 
the  facts,  thought  beneficial ;  and  this  is  enough.  Merchantable  or 
pecuniary  value,  in  anjr  more  limited  sense,  is  not  to  be  insisted  upon. 
The  case  falls  within  the  principle  of  Stevens  v.  Lynch,  and  also  within 
that  of  Lee  v.  Muggeridge,  and  other  decisions  which  have  turned  upon 
moral  obligation.  It  results  from  all  these  authorities  that  if  parties, 
having  made  an  engagement  which  ought  to  bind  them  but  is  incapable 
of  being  enforced,  replace  it  by  another,  that  new  engagement  is  valid 
in  law.  If  the  contrary  doctrine  could  prevail,  what  limit  would  there 
be  to  objections  ?  Would  a  second  or  third  renewal  of  guaranties  be 
void  on  account  of  the  original  defect  ? 

Lastly,  as  was  contended  below,  if  the  consideration  amounts  to  no 
more  than  the  delivering  up  of  a  paper  at  the  defendant's  request,  the 
Court  cannot  say  that  it  is  insufficient.  If  they  do,  at  what  point  'will 
they  allow  sufficiency  of  consideration  to  begin  ?  Would  the  giving  up 
an  autograph,  or  a  horse  or  dog  of  no  merchantable  value,  be  suffi- 
cient? [Lord  Abinger,  C.  B.  The  Attorney-General  cited  the  case 
of  a  lease  at  will.]  That  relates  to  a  surrender,  not  the  giving  up  of  a 
document.  Papers,  though  ineffectual  for  the  purpose  contemplated 
in  drawing  them  up,  may  have  a  value  from  the  mere  wish  of  a  party 
to  get  them  into  his  own  hands.  [Rolfe,  B.  The  Lord  Chancellor 
has  said  that  he  will  never  compel  the  giving  up  of  an  instrument  which 
is  void  on  the  face  of  it.]  An  application  in  equity  for  that  purpose  is 
very  different  from  the  enforcing  of  a  bargain  to  give  up  something 
which  is  considered  valuable.  [Bosanquet,  J.  Is  not  the  document 
property,  however  small  the  value  ?]  Yes  ;  and  trover  would  lie  for  it. 
In  Wilkinson  v.  Oliveira  it  was  held  sufficient  consideration,  for  a 
promise  to  pay  1000/.,  that  the  plaintiff,  being  possessed  of  a  certain 
letter,  had  given  it  to  the  defendant.  It  is  true  that  the  defendant 
was  alleged  to  have  made  a  beneficial  use  of  the  letter ;  but  that  was 
not  an  essential  part  of  the  consideration.  Here  the  defendant  could 
judge  of  the  value  of  the  document,  and  using  his  judgment  made  the 
promise.  He  cannot  now  annul  it  on  the  ground  that  the  instrument 
was  of  no,  value. 

Sir  /.  Campbell,  Attorney-General,  in  reply.  The  last  argument 
rests  on  a  fallacious  assumption.  The  bargain  declared  upon  was  not 
for  the  delivery  of  a  piece  of  paper,  but  for  the  release  of  a  contract. 
It  does  not  appear  that  the  paper  itself  may  not  even  now  be  in  the 
plaintiffs'  possession.  The  plea,  that  the  guaranty  was  of  no  effect, 
agrees  with  this  view  of  the  case.  The  main  argument  on  the  other 
side,  assuming  the  first  guaranty  to  be  void,  is  in  effect  that,  because 
it  was  given  up  at  the  defendant's  request,  he  is  estopped  from  saying 
that  such  an  abandonment  was  no  consideration  for  his  promise.     But 
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this  is  contrary  to  the  principle  of  many  placita  in  Com.  Dig.,  Action 
upon  the  Case  upon  Assumpsit  (F.  8) ,  already  cited.  On  those  authori- 
ties, if  the  right  foregone  was  in  reality  null,  it  cannot  be  material  that 
the  parties  made  their  agreement  on  a  contrary  supposition.   .   .   . 

Stevens  v.  Lynch,  where  the  holder  of  a  bill  had  given  time  to  the 
acceptor,  and  the  drawer  waived  the  benefit  of  that  circumstance,  is 
not  applicable  to  the  present  case.  As  to  Lee  v.  Muggeridge  and  the 
other  cases  which  have  turned  upon  moral  obligation,  it  is  sufficient  to 
say  that  here  no  moral  obligation  appears  for  the  first  guaranty,  and  the 
declaration  does  not  allege  any  consideration  for  the  second  guarant}*, 
but  the  abandonment  of  the  first.  Cur.  adv.  vult. 

Lord  Abinger,  C.  B.,  in  the  same  Vacation  (June  29th)  delivered 
the  judgment  of  the  Court. 

In  the  case  of  Brooks  v.  Haigh  the  judgment  of  the  Court  is  to  affirm 
the  judgment  of  the  Court  of  Queen's  Bench. 

It  is  the  opinion  of  all  the  Court  that  there  was  in  the  guaranty  an 
ambiguity  that  might  be  explained  by  evidence,  so  as  to  make  it  a  valid 
contract ;  and  therefore  this  was  a  sufficient  consideration  for  the  prom- 
ise declared  upon. 

It  is  also  the  opinion  of  all  the  Court,  with  the  exception  of  my 
brother  Maule,  who  entertained  some  doubt  on  the  question,  that  the 
words  both  of  the  declaration  and  the  plea  import  that  the  paper  on 
which  the  guarantj-  was  written  was  given  up  ;  and  that  the  actual  sur- 
render of  the  possession  of  the  paper  to  the  defendant  was  a  sufficient 
consideration  without  reference  to  its  contents. 

Judgment  affirmed. 


ENGLAND   v.  DAVIDSON. 

In  the  Queen's  Bench,  Mat  5,  1840. 

[Reported  in  11  Adolphus  $■  Ellis,  856.] 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  &c,  the 
defendant  caused  to  be  published  a  certain  hand-bill,  placard,  or  adver- 
tisement, headed  "  Fifty  pounds  reward  ;  "  whereby,  after  reciting  that, 
late  on  the  night  of,  &c,  the  mansion-house  of  defendant,  at,  &c,  was 
feloniously  entered  by  three  men,  who  effected  their  escape  ;  that  two 
men  had  been  taken  into  custody  on  suspicion  of  having  been  con- 
cerned in  the  felony ;  and  that  a  third,  supposed  to  belong  to  the  gang, 
had  been  traced  to  Carlisle,  and  was  of  the  following  description,  &c, 
the  defendant  did  promise  and  undertake  that  whoever  would  give 
such  information  as  should  lead  to  the  conviction  of  the  offender  or 
offenders   should  receive   the  above  leward:  that  plaintiff,   confiding, 
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&c,  did  afterwards,  to  wit,  on,  &c,  give  such  information  as  led  to  the 
conviction  of  one  of  the  said  offenders,  to  wit,  one  David  Eobson  ;  and 
that  afterwards,  to  wit,  at  the  Assizes  for  Northumberland,  D.  R.,  who 
was  guilty  of  the  said  offence,  to  wit,  the  feloniously  entering,  &c. ,  was 
in  due  course  of  law  convicted  of  the  said  offence  of  feloniously  enter- 
ing, &c,  in  consequence  of  such  information  so  given  by  plaintiff;  of 
all  which  said  several  premises  defendant  afterwards,  to  wit,  on,  &c, 
had  notice,  and  was  then  requested  by  plaintiff  to  pay  him  the  said 
sum  of  50Z.  ;  and  defendant  afterwards,  to  wit,  on,  &c,  in  consideration 
of  the  premises,  then  promised  plaintiff  to  pay  him  the  sum  of  501. 
Breach  :  that,  although  defendant,  in  part  performance  of  his  said  prom- 
ise and  undertaking,  to  wit,  on,  &c,  did  pay  to  plaintiff  the  sum  of  hi. 
5s.,  in  part  payment  of  the  said  sum  of  50/.,  yet,  &c.  (breach:  non- 
payment of  the  residue) . 

Third  plea  :  That  heretofore,  and  long  before  and  at  the  time  when 
the  house  of  defendant  was  so  feloniously  entered,  and  continually 
from  thence  hitherto,  plaintiff  was,  and  now  is,  a  constable  and  police 
officer  of  the  district  where  the  said  house  of  defendant  is  situate,  and 
the  said  offence  was  committed ;  and  it  then  was  the  duty  of  plaintiff, 
as  such  constable  and  police  officer,  to  have  given  and  to  give  every 
information  which  might  lead  to  the  conviction  of  the  said  offender, 
and  to  apprehend  him  and  prosecute  him  to  conviction,  if  guilty,  with- 
out any  payment  or  reward  to  him  made  in  that  behalf :  that,  by  the 
said  advertisement  partly  set  out  in  the  declaration,  defendant  gave 
notice  and  promised  that  whoever  would  give  such  information  to 
plaintiff,  therein  described  as  police  officer  Hexham,  as  should  lead  to 
the  conviction  of  the  offender  or  offenders,  should  receive  the  said 
reward  in  the  said  advertisement  mentioned,  and  in  no  other  manner 
whatever :  and  that,  by  reason  of  the  premises,  the  said  promise  was 
and  is  void  in  law.     Verification. 

Demurrer :  assigning  for  causes  that  the  plea  amounts  to  the  general 
issue,  and  does  not  deny,  or  confess  and  avoid,  and  is  multifarious,  and 
tenders  an  immaterial  issue.     Joinder. 

Ingham  now  appeared  for  the  plaintiff ;  but  the  Court  called  on 

Martin,  for  the  defendant.  No  consideration  is  shown  on  this  record 
for  the  defendant's  promise ;  the  plaintiff  was  bound  to  do  that,  the 
doing  of  which  is  stated  as  the  consideration.  The  duty  of  a  constable 
is  to  do  his  utmost  to  discover,  pursue,  and  apprehend  felons.  Com. 
Dig.,Leet  (M.  9),  (M.  10)  ;  Justices  of  Peace  (B.  79).  It  has  been  laid 
down  that  a  sailor  cannot  recover  on  a  promise  by  the  master  to  pay 
him  for  extra  work  in  navigating  the  ship,  the  sailor  being  bound  to  do 
his  utmost,  independently  of  any  fresh  contract.  Harris  v.  Watson,1 
explained  by  Lord  Ellenborough  in  Stilk  v.  Myrick.2  The  principle 
was  recognized  in  Newman  v.  Walters,8  where  the  case  of  a  passenger 
was  distinguished.     [Coleridge,  J.     Those  cases  turn  merely  on  the 

i  Peake,  N.  P.  C.  72.  2  2  Campb.  317;  s.  o.  6  Esp.  129. 

s  3  B.  &  P.  612. 
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nature  of  the  contract  made  by  the  sailor.]  If  the  duty  here  incum- 
bent on  the  plaintiff  was  to  do  all  that  the  declaration  lays  as  the  con- 
sideration, the  case  is  the  same  as  if  he  had  been  under  a  previous 
contract  to  do  all.  The  cases  on  the  subject  of  consideration  are  col- 
lected in  note  (b)  to  Barber  v.  Fox.1  [Ingham.  The  constable  was 
not  bound  to  procure  evidence.]  The  contract  here  declared  upon  is 
against  public  policy. 

Lord  Denman,  C.  J.  I  think  there  may  be  services  which  the  con- 
stable is  not  bound  to  render,  and  which  he  may  therefore  make  the 
ground  of  a  contract.  We  should  not  hold  a  contract  to  be  against 
the  policy  of  the  law,  unless  the  grounds  for  so  deciding  were  very 
clear. 

Littledale,  Patteson,  and  Coleridge,  JJ.,  concurred. 

Judgment  for  the  plaintiff. 


HERRING:  v.   DORELL. 

In  the  Queen's  Bench,  Trinity  Term,  1840. 

[Reported  in  8  Dowling's  Practice  Cases,  604.] 

R.  V.  Richards  showed  cause  against  a  rule  nisi,  obtained  by 
V.  Williams  for  arrest  of  judgment  or  a  new  trial  in  this  case.  The 
case  had  been  tried  before  the  sheriff  of  Brecon,  and  a  verdict  found 
in  favor  of  the  plaintiff  for  21.  10s.  Id.  The  ground  of  seeking  to 
arrest  the  judgment  was,  that  no  sufficient  consideration  for  the  prom- 
ise by  the  defendant  was  disclosed  on  the  face  of  the  declaration.  The 
substance  of  the  declaration  was,  that  a  person  named  Watkins  and 
a  person  named  Voss  were  joint  debtors  to  the  plaintiff.  The  plaintiff 
proceeded  against  them,  and  ultimately  took  AVatkins  and  Voss  in 
execution.  An  arrangement  was  made  between  AVatkins  and  the 
plaintiff,  and  accordingly  the  former  was  discharged  out  of  custody. 
Voss  remained  in  custody,  and  in  consideration  of  the  discharge  of 
Voss,  the  declaration  alleged  that  the  defendant  undertook  to  pay  the 
sum  of  21.  10s.  Id.  due  from  Voss  to  the  plaintiff,  and  Voss  was 
according!}'  discharged.  It  was  contended  in  support  of  the  rule  that, 
the  plaintiff  having  discharged  AVatkins,  who  was  jointly  liable  with 
Voss,  that  had  the  effect  of  entitling  Voss  to  his  discharge.  Richards 
submitted  that,  even  after  the  discharge  of  AVatkins,  some  step  being 
necessaiy  in  order  to  obtain  the  discharge  of  Voss,  some  portion  of 
his  imprisonment,  until  that  step  could  be  taken,  must  be  considered 
as  lawful.     Suppose  the  prisoners  had  been  confined  in  two  different 

1  2  Wma.  Saund.  137  a.  See  also  Jones  v.  Waite,  5  New  Ca.  341,  351,  356; 
Haigh  v.  Brooks,  10  A.  &  E.  309. 
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gaols,  one  in  Cornwall  and  the  other  in  Northumberland,  and  one  of  them 
was  discharged  in  Cornwall,  some  time  must  be  allowed  in  order  to 
discharge  the  other  defendant  from  the  gaol  in  Northumberland.  The 
detention  of  the  second  defendant  until  his  discharge  must  be  consid- 
ered as  lawful.  The  smallest  consideration  was  sufficient  to  support 
the  promise  alleged  in  the  declaration,  and  here  was  some  consideration 
for  that  purpose.  If  the  proceeding  could  be  considered  as  a  nullity, 
then  the  plaintiff  would  be  liable  to  an  action  of  trespass ;  but  in 
Crozer  v.  Pilling,1  it  appeared  that  an  action  on  the  case  was  the  proper 
remedy,  and  not  an  action  of  trespass.  There  it  was  held  that  a  plain- 
tiff is  bound  to  accept  from  a  defendant  in  custody  under  a  ca.  sa.  the 
debt  and  costs  when  tendered  in  satisfaction  of  the  debt,  and  to  sign 
an  authority  to  the  sheriff  to  discharge  the  defendant  out  of  custody  ; 
and  that  an  action  on  the  case  will  lie  against  the  plaintiff  for  mali- 
oiously  refusing  so  to  do.  The  case  of  Smith  v.  Eggington z  was  an 
authority  to  the  same  effect.  The  imprisonment  was  legal  in  its  com- 
mencement, and  therefore  the  sheriff  could  not  be  liable  as  a  trespasser. 
It  was  not  therefore  a  void  imprisonment.  The  case  of  Atkinson  v. 
Bajmtun 8  was  an  authority  to  show  that  sufficient  consideration  was 
disclosed  on  the  face  of  this  declaration  to  support  the  defendant's 
promise.  The  marginal  note  was  :  "  M.  being  in  custody  on  execution 
pursuant  to  a  warrant  of  attorney,  by  which  he  had  agreed  that  execu- 
tion should  issue  from  time  to  time  for  certain  instalments  of  a  mort- 
gage debt,  defendant,  in  consideration  that  plaintiff  would  discharge 
M.  out  of  custody,  undertook  that  he  should,  if  necessary,  be  forth- 
coming for  a  second  execution.  Held,  that  defendant's  was  a  valid 
contract."  He  cited  Sturlyn  v.  Albany,  and  Pullin  v,  Stokes.4  There, 
A.  having  recovered  judgment  against  B.,  and  afi.fa.  being  delivered 
to  the  sheriff,  in  consideration  that  A.  at  the  special  request  of  C.  had 
requested  the  sheriff  not  to  execute  the  writ,  C.  promised  to  pay  A. 
the  debt  and  costs,  together  with  the  sheriff's  poundage,  bailiff's  fees, 
and  other  charges.  On  a  judgment  by  default  and  error  brought,  the 
promise  was  holden  to  be  binding  on  C,  though  it  was  not  averred 
that  the  sheriff  did  in  fact  desist  from  the  execution,  nor  what  the 
amount  of  the  poundage,  &c,  was,  nor  that  the  defendant  had  notice 
of  such  amount.  In  the  present  case,  Voss  was  not  taken  in  execution 
after  the  discharge  of  Watkins,  but  both  were  legally  in  custody  at  the 
time  of  "Watkins's  discharge.  The  detention  of  one  prisoner  in  such  a 
case  could  not  be  considered  as  a  trespass.  But  suppose  it  should  be 
said  that  the  plaintiff  was  bound  to  take  steps  to  discharge  Voss  ;  if  he 
was,  he  was  entitled  to  a  reasonable  time  for  that  purpose.  During  the 
time  that  elapsed  before  his  actual  discharge,  he  was  in  legal  custody. 
That  custody  furnished  a  sufficient  consideration  to  support  the  defend- 
ant's promise. 

V.  Williams,  in  support  of  the  rule.     This  was  an  action  on  a  promise 

»  4  B.  &  C.  28         2  6  Dowl.  P.  C.  38.        HB.N.  C.  444.        «  2  H.  BI.  312. 
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alleged  to  have  been  made  by  the  defendant  to  pay  a  certain  debt  due 
from  Voss,  who  was  in  custody,  if  the  plaintiff  would  release  him. 
The  joint  debt  of  the  two  had  in  point  of  law  been  satisfied  by  taking 
the  defendants,  Watkins  and  Voss,  in  execution,  and  discharging  Wat- 
kins  out  of  custody.  It  was  therefore  no  consideration  for  the  plaintiff 
to  consent  to  the  discharge  of  Voss  out  of  custody,  since  it  was  that  to 
which  he  was  absolutely  entitled.  Here  was  an  execution  against  two 
joint  debtors.  They  were  both  taken  in  execution.  The  plaintiff  con- 
sented to  the  discharge  of  one  of  them.  The  authorities  shewed  that 
the  legal  operation  of  the  discharge  of  one  of  two  joint  debtors,  was 
the  discharge  of  the  debt.  The  imprisonment  of  the  latter  debtor, 
therefore,  was  clearly  illegal.  He  cited  Clarke  v.  Clement,1  Nadin  v. 
Battie,2  Good  v.  Wilks,8  Basset  v.  Salter.*  In  the  last  case,  even  an 
escape  with  the  consent  of  the  plaintiff  was  held  to  be  sufficient  to  pre- 
vent him  from  ever  taking  the  defendant  in  execution  for  the  same 
matter.  The  discharge  of  Watkins  operated  as  if  there  had  been  actual 
payment  of  the  debt.  If  so,  then  it  must  be  contended,  on  tbe  other 
side,  that  if  the  whole  debt  had  been  paid,  that  would  afford  a  good 
consideration  for  such  a  promise.  In  the  case  of  Crozer  v.  Pilling  it 
was  held,  that  an  action  on  the  case  would  he  for  detention  of  the 
defendant  after  a  tender  of  the  debt  and  costs,  in  consequence  of  the 
plaintiff  not  signing  a  discharge.  With  respect  to  the  sufficiency  of 
the  consideration  in  the  present  case,  Atkinson  v.  Settree  was  an 
authority  to  show  that  the  consideration  here  was  insufficient.  There 
it  was  held  that  if  A.  be  illegally  arrested  bjT  B.  for  a  debt,  a  promise 
by  C.  to  pay  the  debt  claimed  by  B.,  in  consideration  of  B.'s  releas- 
ing A.  out  of  custody,  is  void.  He  cited  Stilk  v.  Myrick,6  Harris  v. 
Watson.6 

Coleridge,  J.  The  question  in  this  case,  whether  this  was  a  good 
consideration  or  not,  depends  upon  the  situation  of  Voss  at  the  time  of 
his  discharge.  Both  he  and  Watkins  had  been  taken  under  a  joint 
execution.  Watkins  made  certain  terms  with  the  plaintiff,  and  the 
latter  voluntarily  discharged  him.  No  terms  were  made  as  to  the  situ- 
ation of  Voss ;  his  rights  were,  therefore,  to  be  considered  according 
to  the  situation  in  which  the  law  had  placed  him.  Suppose  Watkins 
alone  had  been  in  custody,  it  is  clear  that  the  voluntary  discharge  of 
him  would  have  been  a  discharge  of  the  debt,  and  no  other  proceedings 
could  have  been  taken  to  recover  it.  It  seems  to  me,  in  the  same  way, 
that  the  discharge  of  Watkins  operated  to  release  Voss,  his  co-debtor. 
I  think  therefore,  both  on  principle  and  authority,  that  this  rule  ought 
to  be  made  absolute.  Rule  absolute. 

i  6  T.  R.  625.  2  5  East,  147.  8  6  Mau.  &  S.  413. 

*  2  Mod.  136.  *  2  Campb.  317.  «  Peake's  Ca.  72. 
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SMITH  and  Another  v.  MONTEITH. 

In  the  Exchequer,  November  18  &  20,  1844. 

[Reported  in  13  Meeson  $•  Welsby,  427.] 

Assumpsit.  The  declaration  stated  that  an  action  had  been  com- 
menced by  the  plaintiffs  against  one  Charles  J.  Dunlop,  for  the  recovery 
of  a  certain  sum  of  money,  to  wit,  the  sum  of  831.  6s.  l\d.  ;  that  said 
Dunlop,  being  about  to  leave  England,  had  been  arrested  and  was  in 
custody  of  the  sheriff,  under  a  writ  of  capias  duly  issued  by  the  order 
of  a  judge  in  said  action  ;  that  costs  and  charges  to  a  certain  amount, 
to  wit,  the  amount  of  20Z.  had  been  incurred  by  the  plaintiffs  in  the 
prosecution  of  said  action  and  the  arrest  of  said  Dunlop ;  and  there- 
upon, in  consideration  that  the  plaintiffs,  at  the  request  of  the  defend- 
ant, would  discharge  the  said  Dunlop  from  said  custody,  the  defendant 
undertook  and  promised  the  plaintiffs  to  pay  to  them  the  sum  of  88Z. 
for  the  debt,  interest,  costs  and  charges  of  the  plaintiffs  in  said  action, 
when  he,  the  defendant,  should  be  thereunto  afterwards  requested ; 
that  the  plaintiffs,  confiding  in  said  promise,  did  discharge  said  Dunlop 
from  said  custody  ;  (averment  of  notice  and  request  to  pay  said  sum  of 
88Z.  for  debt,  interest  and  costs) .     Breach  :  non-payment. 

Plea :  that  there  was  not  any  claim  or  demand,  or  cause  of  action 
against  said  Dunlop,  in  respect  whereof  the  plaintiffs  could  or  were 
entitled  to  recover  in  the  said  action  the  said  sum  which  the  defendant 
so  promised  to  pay,  or  any  other  sum  or  sums,  matter  or  thing ;  and 
the  plaintiffs  did  not,  by  discharging  said  Dunlop  from  custody,  give 
up  or  part  with  any  available  remedy  against  the  said  Dunlop,  as  the 
plaintiffs  at  all  times  well  knew,  but  which  the  defendant,  at  the  time 
of  making  said  promise,  did  not  know ;  and  the  defendant  sa3rs  that 
said  arrest  and  detaining  in  custodj',  and  the  proceedings  in  said  action 
were,  on  the  part  of  the  plaintiffs,  colorable  only,  and  the  same  were, 
not  procured,  commenced,  or  prosecuted  by  the  plaintiffs  for  the  purpose 
or  with  the  intent  of  trying  any  doubtful  or  contested  question  of  law 
or  fact.     Verification.1 

Special  demurrer,  assigning  for  causes,  among  others,  that  the  plea 
does  not  in  any  manner  answer  the  declaration ;  that  it  neither  trav- 
erses any  allegation  therein,  nor  confesses  and  avoids  the  cause  of 
action  therein  stated ;  that  the  contract  of  the  defendant  stated  in  the 
declaration  is  an  original  contract,  founded  on  a  new  consideration, 
altogether  distinct  and  different  from  the  cause  of  action  against  the 
said  C.  J.  Dunlop,  such  consideration  for  the  defendant's  promise  being 
an  act  done  by  the  plaintiffs  for  the  benefit  of  the  said  C.  J.  Dunlop, 

1  In  this  and  a  few  other  cases  the  statement  of  the  pleadings  has  been  curtailed 
of  some  of  its  verbiage.  —  Ed. 
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at  the  request  of  the  defendant,  and  such  benefit  to  the  said  C.  J.  Dun- 
lop  being  precisely  the  same  whether  the  plaintiffs  had  or  had  not  any 
cause  of  action  against  him ;  and  therefore  the  question,  whether  the 
plaintiffs  had  any  cause  of  action  against  the  said  C.  J.  Dunlop,  is  in 
this  action  wholly  immaterial. 

The  plaintiffs'  points  marked  for  argument  were,  that  the  plea  is  bad 
in  substance,  and  is  no  answer  to  the  declaration.  The  consideration 
alleged  is,  the  discharge  of  Dunlop  out  of  custody  of  the  sheriff  at  the 
request  of  the  defendant,  which  discharge  was  a  benefit  to  Dunlop, 
which  he  could  not  have  obtained  without  the  act  of  the  plaintiffs  in 
giving  the  discharge  to  the  sheriff,  whether  the  plaintiffs  could  have 
proved  their  debt  against  Dunlop  or  not,  and  which  discharge  mate- 
rially altered  the  situation  of  the  plaintiffs  by  allowing  Dunlop  to  leave 
the  kingdom.  And  therefore  the  question  as  to  whether  there  was 
another  and  what  distinct  consideration,  not  alleged  in  the  declaration, 
is  in  this  action  immaterial.  The  plaintiffs  will  also  contend,  that  the 
plea,  if  it  amounts  to  any  thing,  is  an  argumentative  denial  of  there 
being  any  consideration  for  the  promise  of  the  defendant,  and  is  there- 
fore bad,  as  amounting  to  the  general  issue.  Also  that,  supposing  the 
want  of  consideration  for  the  promise  may  be  specially  pleaded,  the 
plea  is  bad  because  it  negatives  one  particular  species  of  consideration 
only,  namely,  that  of  damage  to  the  plaintiffs,  whereas  damage  to  the 
plaintiffs  is  not  alleged  in  the  declaration  ;  and  it  is  quite  consistent 
with  the  plea  that  there  was  a  good  consideration  for  the  promise, 
either  by  benefit  to  Dunlop  at  the  request  of  the  defendant,  which  in 
fact  there  was,  or  benefit  to  the  defendant  himself.  Also  that  the  plea, 
consisting  of  matter  in  denial  only,  ought  not  to  have  concluded  with 
a  verification.  Also  that  the  plea  is  double,  in  alleging  that  there  was 
no  debt  due  from  Dunlop,  and  that  the  arrest  was  colorable  only,  such 
defences  being  separate  and  distinct,  which  cannot  both  be  put  in  issue 
without  rendering  the  replication  double.  And  lastly,  that  the  plea 
contains  no  matter  upon  which  any  material  issue  can  be  taken. 

The  defendant's  points  were,  that  the  declaration  is  insufficient  and 
bad  ;  that  it  does  not  disclose  any  sufficient  consideration  to  support 
the  action  ;  that  it  is  not  alleged  therein  that  there  was  a  good  cause  of 
action,  or  a  doubtful  claim,  on  which  the  action  mentioned  in  the  dec- 
laration was  founded,  or  that  the  plaintiffs  had  any  right  to  continue 
Dunlop  in  custody  ;  and  that  it  is  not  shown  that  the  plaintiffs  sus- 
tained any  damage  by  his  discharge  from  custodjr. 

Crompton,  in  support  of  the  demurrer.  This  plea  is  bad  both  in 
form  and  substance.  The  declaration  shows  a  good  consideration  for 
the  alleged  promise.  For  even  supposing  no  debt  to  have  been  due 
from  Dunlop,  and  the  plaintiffs  to  have  known  that  at  the  time  of  the 
promise  and  discharge,  still  the  consideration  is  sufficient,  for  Dunlop 
was  legally  in  custody,  and  had  no  right  to  require  the  other  party  to 
procure  his  discharge.  The  consideration  is  the  doing  of  a  collateral 
act,  namely,  the  discharging  of  Dunlop,  which  was  a  benefit  to  him 
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and  a  prejudice  to  the  plaintiffs.  He  was  in  custody  under  a  judge's 
order,  and  the  act  of  the  plaintiffs  in  procuring  his  discharge  is  a  good 
consideration  for  the  defendant's  promise.  It  nowhere  appears  that 
the  arrest  was  illegal.  It  is  no  doubt  alleged  in  the  plea  that  the  arrest 
was  colorable  only,  but  that  word  as  here  used  has  no  definite  or  dis- 
tinct meaning  of  itself ;  and  the  declaration  shows  that  the  arrest  was 
obtained  by  the  order  of  a  judge,  and  that  the  proceedings  were  reg- 
ular. [Pollock,  C.  B.  Are  you  aware  of  the  case  of  Longridge  v. 
Dorville  ?]  Yes ;  in  that  case  the  giving  up  of  a  suit  intended  to  try 
a  question  respecting  which  the  law  was  doubtful,  was  held  to  be  a 
good  consideration  for  a  promise  to  pay  a  stipulated  sum  ;  and  the 
reason  for  that  decision  was,  that  the  plaintiff  relinquished  a  benefit 
which  he  might  otherwise  have  had.  So  here,  the  plaintiffs  lost  the 
right  to  all  claim  in  respect  to  the  costs  incurred.  There  was  a  posi- 
tive benefit  to  Dunlop  by  his  immediate  discharge  from  custody,  which 
he  could  not  otherwise  have  obtained,  except  by  procuring  himself  to 
be  bailed,  supposing  he  could  have  obtained  bail.  This  was  not  a  case 
of  mere  forbearance,  but  of  an  act  done  by  the  plaintiffs  at  the  defend- 
ant's request,  which  was  a  benefit  to  him,  or  to  the  person  whose  dis- 
charge was  thus  obtained.  The  position  of  the  plaintiffs  is  altered  by 
Dunlop's  discharge  out  of  custody.  The  circumstance  of  the  sum  for 
which  he  was  arrested  being  less  than  that  agreed  to  be  paid  by  the 
defendant  is  quite  immaterial,  as  the  slightest  consideration  will  in  law 
support  the  heaviest  promise.  The  plea  discloses  no  ground  of  fraud 
or  duress.  In  Butcher  v.  Steuart1  the  arrest  was  irregular,  and  yet 
the  discharge  from  execution  was  held  a  sufficient  consideration  for  the 
defendant's  promise.  In  that  case  Parke,  B.,  says:  "The  case  states 
in  substance  that  Robert  Steuart  was  arrested  under  a  writ,  irregular 
in  itself,  and  from  which  arrest  he  might  possibly  have  been  entitled  to 
be  discharged  out  of  custody  by  virtue  of  his  privilege  as  a  member  of 
Parliament  (a  point  on  which  it  will  not  be  necessary  for  us  to  give 
any  opinion,  as  I  think  the  undertaking  for  his  discharge  was  an  ample 
consideration)  ;  that  the  plaintiff  released  him  from  his  debt,  without 
entering  into  any  question  as  to  his  right  to  be  discharged  generally, 
and  without  putting  the  defendant  to  the  trouble  of  applying  to  the 
Court  on  the  ground  of  the  irregularity  in  the  writ,  an  application  which 
after  all  might  not  be  successful,  as  the  Court  would  probably  have 
amended  it.  A  discharge  from  such  an  execution  is  an  ample  consid- 
eration for  the  promise."  And  in  Edwards  v.  Bangh,  Lord  Abinger, 
C.  B.,  said:  "Where  an  action  is  depending,  the  forbearing  to  prose- 
cute it  is  a  sufficient  consideration  for  a  promise  to  pay  a  certain  sum 
of  money ;  for,  besides  other  advantages,  the  party  promising  would 
save  the  extra  costs  which  he  would  have  to  pay,  even  if  he  were 
successful." 

Peacock,  contra.     The  declaration  is  insufficient.     It  contains  no 

i  11  M.  &  W.  857. 
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allegation  that  the  plaintiffs  had  a  good  cause  of  action,  or  even  a 
doubtful  claim  against  Dunlop,  or  that  they  had  any  right  to  detain 
him  in  custody.  It  does  not  state  that  the  sum  of  831.  6s.  lid.  was 
due,  but  merely  that  an  action  had  been  commenced  and  was  depend- 
ing for  the  recovery  of  it ;  and  that,  Dunlop  being  about  to  leave 
England,  he  had  been  arrested,  and  was  in  custody  of  the  sheriff,  under 
and  b}*  virtue  of  a  writ  of  capias  duly  issued  in  the  said  action.  The 
word  "  duly"  only  means  that  it  was  issued  in  due  form.  That  was 
decided  bjr  Butcher  v.  Steuart.  The  consideration  alleged  here  is  not 
a  forbearance  to  sue,  but  a  mere  discharge  out  of  the  custody  of  the 
sheriff.  The  declaration  does  not  show  that  any  debt  was  really  due, 
or  that  there  was  any  color  for  the  arrest ;  but  the  plea  does  show  that 
there  was  not,  for  it  expressly  avers  that  there  was  not  any  claim  or 
demand  or  cause  of  action  against  Dunlop,  in  respect  of  which  the 
plaintiffs  could  or  were  entitled  to  recover.  It  states,  moreover,  that 
there  was  no  color  or  pretence  for  the  arrest,  and  that  the  plaintiffs  well 
knew  they  did  not  part  with  any  available  remedy  by  this  discharge. 
If  a  party,  knowing  he  has  no  ground  of  action,  causes  another  to  be 
arrested,  his  afterwards  causing  him  to  be  discharged  from  custody  is 
no  consideration  for  a  promise  by  a  third  person  to  pa}T  him  a  sum  of 
money  for  so  doing.  It  is  not  every  benefit  that  will  form  a  good  con- 
sideration ;  and  if  a  man  is  illegally  in  custody,  the  law  will  not  regard 
his  discharge  as  any  benefit.  Here  Dunlop  was  only  released  from 
custody  when  in  fact  the  plaintiffs  were  not  entitled  to  detain  him. 
Suppose  a  tenant  for  life  were  to  say  he  would  commit  waste,  and  put 
the  party  in  remainder  to  the  necessitj'  of  going  into  equity  to  obtain 
an  injunction,  unless  he  would  pay  him  a  sum  of  money ;  his  not  com- 
mitting waste  in  pursuance  of  such  an  agreement  would  form  no  con- 
sideration for  a  promise  to  pay  the  money,  either  by  the  party  entitled 
to  sue  for  waste  or  by  a  third  person  ;  unless,  perhaps,  it  were  doubtful 
whether  the  act  were  waste  or  not,  or  whether  the  party  about  to  do  the 
act  were  or  were  not  entitled  to  commit  waste.  Here  it  is  admitted  by 
the  demurrer  that  the  action  against  Dunlop  was  not  brought  with  the 
intention  of  trying  anjT  doubtful  question  either  of  fact  or  of  law,  as  in 
the  case  of  Longridge  v.  Dorville,  which  is  therefore  distinguishable. 
There  was  no  loss  to  the  plaintiffs  if  they  were  not  entitled  to  recover 
any  thing,  and  there  was  no  benefit  in  law  to  Dunlop,  or  to  any  one 
else  ;  for,  being  wrongfully  detained,  the  law  supposes  he  would  obtain 
compensation.  In  the  case  of  Atkinson  v.  Settree  it  was  held  that,  if 
a  person  be  illegally  sued  by  another  for  a  debt,  a  promise  by  a  third 
person,  in  consideration  of  the  plaintiff's  releasing  him  out  of  custody, 
to  pay  the  debt  claimed,  is  void.  So  in  Herring  v.  Dorell,  where  a 
plaintiff  discharged  one  of  two  joint  debtors,  a  promise  by  a  third 
person  to  paj-  the  debt,  in  order  to  obtain  the  discharge  of  the  other 
defendant  in  custody,  was  held  to  be  void  for  want  of  consideration. 
That  is  a  stronger  case  than  the  present,  because  there  the  plaintiff  was 
entitled  to  make  the  arrest,  and  the  parties  were  rightfully  in  custody. 
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In  an  action  against  the  sheriff  for  the  escape  of  a  prisoner  on  mesne 
process,  a  debt  must  be  stated  and  proved.  Alexander  v.  Macaulej^.1 
And  in  declaring  on  a  promise  to  pay  the  debt  of  a  third  person  in  con- 
sideration of  forbearance,  it  is  necessary  to  show  a  good  consideration, 
which  in  a  case  like  the  present  could  only  be  a  demand  recoverable  at 
law  or  in  equity.  Barrell  v.  Trussell.2  The  case  of  the  Duke  de  Cadaval 
v.  Collins 3  shows  that  money  paid  under  compulsion  of  colorable  legal 
process  may  be  recovered  back.  [Parke,  B.  The  plea  does  not  aver 
that  the  plaintiffs  maliciously  sued  out  the  writ.]  It  is  not  necessary 
to  show,  in  order  to  support  the  plea,  that  Dunlop  could  maintain  an 
action  for  maliciously  suing  out  the  writ ;  it  is  sufficient  that  it  was  sued 
out  without  any  color  or  ground  of  action. 

Crompton,  in  reply.  The  plaintiffs'  case  has  not  been  answered  by 
the  argument  on  the  other  side.  The  declaration  discloses  a  good 
consideration  and  promise,  and  there  is  nothing  to  show  that  it  was 
made  under  circumstances  of  duress  or  illegality.  [Parke,  B.  The 
argument  for  the  defendant  is,  that  the  plea  confesses  a  good  consid- 
eration by  the  suspension  of  the  action,  but  avoids  it  by  showing  that 
the  action  was  brought  without  foundation,  to  the  knowledge  of  the 
plaintiff.]  The  question  is,  Does  it  so  avoid  the  cause  of  action?  The 
facts  alleged  in  the  plea  do  not  show  anj-  want  of  consideration  or 
illegality.  [Pollock,  C.  B.  The  substance  of  the  plea  is,  that  there 
was  no  claim  or  demand  in  the  action  against  Dunlop,  and  no  disputed 
question  of  law  or  fact ;  and  this  the  plaintiffs  knew  at  all  the  times 
necessary  to  be  stated  in  the  plea,  whereas  the  defendant  knew  nothing 
of  it.  If  there  was  either  a  good  claim,  or  a  reasonable  disputed 
ground  of  controversy,  that  is  sufficient.]  There  is  nothing  alleged  to 
show  that  the  arrest  of  Dunlop  was  not  legal.  The  plea  is  in  truth  a 
mere  plea  of  general  injustice,  and  constitutes  no  defence  in  point  of 
law.  It  is  a  mistake  to  suppose  that  there  is  any  relation  of  principal 
and  surety  between  these  parties.  The  contract  between  the  present 
plaintiffs  and  the  defendant  is  not  limited  by  the  amount  or  nature  of 
the  original  debt.  If  A.  agrees  with  B.  that,  if  B.  will  go  to  York,  A 
will  pay  him  a  certain  sum,  it  is  no  answer  to  an  action  on  this  agree- 
ment, that  B.  has  already  contracted  with  some  other  person  to  go  to 
York,  which  A.  did  not  know,  and  that  he  will  be  there  at  all  events. 
The  plea  really  amounts  to  no  more  than  this,  that  the  plaintiffs  knew 
that  in  that  precise  form  of  action  they  might  be  precluded  from  recov- 
ering against  Dunlop,  although  they  had  a  bona  fide  claim,  because  in 
that  action  Dunlop  might  set  up  a  plea  of  some  colonial  act,  or  of  the 
Statute  of  Limitations.  [Parke,  B.  To  sustain  this  plea,  it  is  cer- 
tainly necessary  to  show  that  the  plaintiffs  had  no  cause  of  action,  and 
no  possibility  of  recovering  against  Dunlop,  whatever  might  be  the 
form  of  pleading.]  Surely  any  holding  of  another  by  the  Queen's  writ 
must  operate  to  create  a  good  consideration  for  its  suspension.    ' '  Duress 
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cannot  be  where  a  party  is  in  prison  by  the  King's  writ."  Anon.,  1 
Lev.  68.  But  it  is  impossible  to  tell  what  is  the  precise  legal  defence 
set  up  by  this  plea — whether  it  be  duress,  or  illegality,  or  fraud. 
With  respect  to  the  cases  cited  on  the  other  side,  that  of  Atkinson  v. 
Settree  is  no  authority  against  the  plaintiff,  but  rather  the  contrary. 
There  the  question  was,  whether  the  arrest  in  the  inferior  court  was 
not  wholly  void  and  illegal ;  and  the  dictum  is  only  that,  if  it  was,  — 
so  that  the  party  would  be  a  trespasser  by  keeping  the  defendant  in 
custody,  —  the  discharging  him  from  such  arrest  could  be  no  consid- 
eration for  a  promise  by  a  third  party  to  pay  the  debt.  Here  the  arrest 
was  perfectly  legal  and  regular.  In  that  case  there  was  no  authority 
to  arrest,  and  no  legal  custody  whatever,  by  reason  of  the  want  of 
jurisdiction  in  the  inferior  court.  The  decision  of  Coleridge,  J.,  in 
Herring  v.  Dorell,  does  not  bear  directly  on  the  present  case.  There, 
the  one  defendant  being  discharged,  the  continuance  in  custody  of  the 
other  was  clearly  illegal.  He  had  strictly  a  right  to  his  discharge  on 
an  audita  querela,  and  the  Court  would  not  put  him  to  that  remedy 
but  discharge  him  on  motion.  Barrell  i\  TrusseG  has  no  application 
to  this  case  ;  it  was  a  question  on  the  Statute  of  Frauds,  and  it  is  only 
the  dictum  of  Heath,  J.,  that  can  be  cited  as  having  the  least  bearing 
on  the  question  now  before  the  Court.  In  Edwards  v.  Baugh  and 
Butcher  v.  Steuart,  the  point  in  decision  was  quite  different  from  this. 
The  case  of  the  Duke  de  Cadaval  v.  Collins  is  rather  in  favor  of  the 
plaintiff.  That  not  only  was  a  case  of  gross  extortion  from  the  plain- 
tiff, but  the  writ  against  him  had  previously  been  set  aside  for  irregu- 
larity. In  Greenleaf  v.  Barker1  it  is  said  that  "  every  consideration 
must  be  for  the  benefit  of  the  defendant  or  some  other  at  his  request, 
or  a  thing  done  bj_  the  plaintiff  for  which  he  laboreth  or  hath  prejudice." 
The  present  case  falls  within  that  definition  ;  for  here  there  was  a  benefit 
to  Dunlop  at  the  defendant's  request,  and  a  "labor  and  prejudice"  to 
the  plaintiffs,  who  relinquished  the  benefit  they  had  by  his  arrest.  And 
the  plea  cannot  mean  more  than  this,  that,  in  the  form  of  proceedings 
actually  adopted,  there  was  something  to  prevent  them  from  recovering 
against  Dunlop,  —  not  even  an  answer  in  merits  or  substance.  The  plea 
would  be  proved,  if  in  that  action  there  were  a  misjoinder  which  pre- 
vented the  plaintiffs  from  recovering.  If,  instead  of  merely  making  a 
promise  to  pa}-,  the  defendant  had  actually  paid  the  debt,  he  could  not 
have  recovered  it  back  in  an  action  for  money  had  and  received.  Here 
Dunlop  receives  a  benefit  by  his  immediate  release  to  which  he  was 
not  entitled  by  law,  because  at  all  events  he  must  have  put  in  bail. 
It  is  not  said  that  the  arrest  was  malicious.  [Parke,  B.  No  ;  the 
plea  discloses  nothing  to  show  that  the  original  defendant  had  any 
right  of  action  for  the  arrest,  because  it  neither  avers  that  the  plaintiffs 
knew  the  action  to  be  unfounded,  nor  that  the  arrest  was  malicious.] 
That  really  makes  an  end  of  the  case.     Dunlop  could  not  have  had  any 
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compensation  for  the  arrest,  and  so  he  obtained  a  benefit  in  law,  as 
well  as  in  fact,  by  his  discharge.  It  is  perfectly  immaterial  to  the 
maintenance  of  the  action  how  small  is  the  consideration,  or  how  large 
the  promise. 

Pollock,  C.  B.     I  am  of  opinion  that  the  plaintiffs  are-  entitled  to 
the  judgment  of  the  Court.     This  is  an  action  against  the  defendant, 
founded  on  a  promise  by  him  to  pay  a  sum  of  money,  in  consideration 
of  the  discharge  out  of  custody  of  a  defendant  in  a  former  action,  who 
had  been  arrested  at  the  suit  of  the  plaintiffs.     For  aught  that  appears 
that  arrest  was  legal,  and  the  party  was  in  lawful  custody :  this  is  not 
therefore  a  case  of  duress  ;  neither  can  it  be  put  as  a  case  of  fraud,  for 
there  is  no  sufficient  allegation  of  fraud  in  any  part  of  the  plea.     The 
substance  of  the  plea  is,  that  there  was  not  any  claim  or  demand,  or 
cause  of  action,  in  respect  of  which  the  plaintiffs  were  entitled  to  sue 
the  defendant  in  the  former  action  ;  but  there  is  no  averment  that  the 
plaintiffs  were  aware  of  that ;  and,  for  any  thing  that  is  stated  in  the 
plea,  the  original  inception    of  that  action  was  perfectly  bona  fide, 
although  the  plaintiffs  may  have  been  mistaken  as  to  their  remedy,  or 
the  form  of  proceedings  adopted  by  them.     The  plea  goes  on  to  state 
that  the  plaintiffs  did  not,  by  discharging  Dunlop,  give  up  or  part  with 
any  available  remedy  against  him.     The  words  "available  remedy" 
are  rather  loose  and  vague  ;  they  may  mean  several  things  ;   they  would 
be  satisfied  by  the  fact  of  Dunlop  being  a  mere  pauper,  for  it  is  not 
stated  that  the  plaintiffs  had  no  legal  right  or  remedy  which  they  gave 
up,   but  merely  that  they  had   no  available  remedy.     So,  also,  those 
words  would  be  satisfied  if  there  were  some  latent  defect  which  might 
appear  in  pleading,  or  come  out  in  evidence ;  j*et  the  action  might  be 
honestly  commenced,  and  the  claim  founded  in  justice ;  and  it  cannot 
be  said  that,  because  the  proceedings  were  open  to  such  latent  defect 
the  defendant's  promise  would  not  be  founded  on  a  good  consideration. 
And  this  is  the  only  part  of  the  plea  as  to  which  there  is  an}-  averment 
of  the  plaintiff's  knowledge.     It  then  goes  on  to  say,  that  the  action 
agaiDst  Dunlop  was  not  brought  for  the  purpose  of  ttying  any  doubt- 
ful or  contested  right.     It  seems  to  me  that  the  declaration  in  its  form 
calls  for  an  answer,  and  that  this  plea  is  no  sufficient  answer.     I  agree 
with  the  general  scope  of  Mr.  Peacock's  argument.     If  a  party  does 
an  illegal  act,  or  if  he  abuses  the  process  of  the  court,  to  make  it  the 
instrument  of  oppression  or  extortion,  that  is  a  fraud  on  the  law  ;  and 
if  the  original  arrest,  or  the  continuance  of  that  arrest,  were  of  that 
character,  and  were  shown  to  be  so  by  proper  averments  in  the  plea, 
that  would  very  probably  constitute  a  good  defence  to  an  action  like 
the   present.     But  this  plea  falls  far  short  of  that,    the  arrest  being 
legal,  and  there  being  no  averment  of  knowledge  on  the  part  of  the 
plaintiffs,  except  that  they  knew  they  did  not  part  with  any  available 
remedy  by  discharging  Dunlop  out  of  custody.     It  does  not  therefore 
contain  a  sufficient  statement  in  fact  to  bring  it  within  the  scope  of 
Mr.  Peacock's  argument,  or  the  cases  cited  by  him.     The  judgment 
must  therefore  be  for  the  plaintiffs. 
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Parke,  B.     I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment.     In  the  first  place,  I  think  that  the  declaration  is  sufficient 
on  general  demurrer.     It  states  that  an  action  had  been  brought  and 
was   depending   at  the  suit  of  the  plaintiffs  against  a  person  of  the 
name  of  Dtinlop,  and  that  he  had  been  arrested  and  was  in  custody  on 
a  capias  duly  issued  in  that  action.     On  such  a  statement  it  must  be 
intended,  prima  facie,  that  the  action  was  well  founded,  and  the  writ 
regularly  and  properly  issued.     That  doctrine  is  laid  down  in  the  case 
of  Bidwell  v.  Catton.     That  was  an  action  of  assumpsit  on  a  promise 
by  the  defendant  to  pay  501.,  in  consideration  of  the  plaintiff's  forbear- 
ing to  prosecute  a  suit ;  and  after  verdict  it  was  objected  in  arrest  of 
judgment,  first,  that  it  was  not  alleged  that  the  plaintiff  had  any  just 
cause  of  action,  and,  secondly,  that  the  action  still  remained.     But  the 
Court  nevertheless  gave  judgment ;  "  for,  first,  suits  are  not  presumed 
causeless,  and  the  promise  argues  cause,  in  that  he  desired  to  stay  off 
the  suit ;    secondly,  though  this  did  not  require  a  discharge  of  the 
action,  yet  it  requires  a  loss  of  the  writ  and  a  delay  of  the  suit,  which 
was  both  benefit  to  the  one  and  loss  to  the  other."     Therefore  I  think, 
prima  facie,  this  declaration  is  sufficient,  the  former  action  being  pre- 
sumed to  be  for  cause,  and  the  capias  being  presumed  to  have  been 
properly  issued.     There  is  another  case  which  I  may  advert  to,  to  the 
same  effect,  of  Pooly  v.  Lady  Gilberd.1     There  it  is  stated,  that  "  the 
plaintiff  had  preferred  a  bill  in  chancery  against  the  defendant  for 
marriage  money  by  her  received.     The  defendant  upon  this,  in  consid- 
eration that  the  plaintiff  would  stay  the  suit  there  by  him  commenced, 
did  assume  to  pay  him  100?.,  and  also  to  deliver  up  a  bond  of  40?., 
which  she  had.     Upon  this  promise  the  plaintiff  made  stay  of  his  suit, 
but  the  defendant  not  performing  the  promise,  upon  this  the  action  was 
brought,  and  a  verdict  found  for  the  plaintiff.     It  was  moved  for  the 
defendant,  in  arrest  of  judgment,  that  the  declaration  was  not  good,  for 
that  there  was  no  good  ground  to  raise  the  promise,  there  being  no 
sufficient   consideration   for  the  same,   for  it  doth  not  appear  in  the 
declaration  that  the  suit  in  chancery  was  a  lawful   suit  to  be  there 
determined,  and  so,  if  the  suit  was  not  lawful,   the  consideration  to 
forbear  such  a  suit  was  no  good  consideration  to  raise  a  promise.'' 
But  the  court  say  that,   "if  the  plaintiff  had  only  a  subpxna  out  of 
chancery  against  the  defendant,  and  did  not  make  the  cause  thereof 
known  to  him,  —  if  he,  in  consideration  that  he  would  not  prosecute 
any  farther  against  him,  did  assume  to  pay  him  so  much,  this  clearly 
is  a  good  consideration  to  raise  a  promise."     Upon  these  authorities, 
and  upon  principle,  this  declaration  is  sufficient. 

Then  the  question  is,  whether  the  plea,  which  must  be  construed 
most  strongly  against  the  defendant,  discloses  any  answer.  I  agree 
with  Mr.  Crompton,  that  it  is  difficult  to  see  upon  what  principle  the 
plea  is  constructed.     No  doubt  it  shows  a  prima  facie  case  of  hardship 
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and  injustice  upon  the  defendant  in  the  former  action  ;  but  the  question 
is,  whether  it  discloses  a  legal  defence  to  this  action.  It  does  not  show 
that  the  arrest  was  illegal;  and  it  certainly  is  not  sufficient  on  the 
ground  of  fraud,  because  there  is  no  averment  of  any  false  statement 
or  misrepresentation  of  fact  in  order  to  procure  the  arrest ;  still  less 
does  it  disclose  any  ground  of  duress,  since  all  the  averments  show 
that  the  imprisonment  was  lawful.  If  it  be  good  at  all,  it  must  be  on 
the  ground  of  want  of  consideration  for  the  defendant's  promise. 
Now,  it  seems  to  me  that  the  plea  does  not  disclose  sufficient  matter 
to  show  a  want  of  consideration.  Taking  it  most  strongly  against  the 
plaintiffs,  in  substance  it  is  no  more  than  this,  that  the  plaintiffs  had 
no  claim  or  cause  of  action  which  could  have  been  enforced  against 
Dunlop ;  but  it  does  not  allege  that  the  plaintiffs  knew  that  fact.  It 
must  be  taken,  therefore,  that  the  capias  on  which  Dunlop  was  arrested 
was  regularly  and  duly  obtained  ;  and  the  plea  does  not  show  that  the 
plaintiffs  were  guilty  of  any  illegal  conduct,  that  they  acted  illegally 
in  making  the  arrest,  or  from  malicious  motives,  or  that  the  arrest  was 
without  reasonable  or  probable  cause.  Dunlop,  therefore,  as  it  must 
be  assumed,  was  in  custody  at  the  suit  of  the  plaintiffs  under  process 
which  was  legal  and  regular ;  and  that  being  so,  the  discharge  from 
such  an  arrest  is  quite  a  sufficient  consideration  to  support  the  promise 
laid  in  this  declaration ;  and  I  entirely  agree  that  we  cannot  inquire 
into  the  quantum  or  amount  of  consideration.  Upon  the  face  of  the 
plea,  therefore,  there  was  a  legal  arrest ;  and  the  discharge  from  that 
arrest,  under  which  the  payment  of  the  debt  might  have  been  obtained, 
was  a  benefit  to  Dunlop,  quite  sufficient  to  found  a  consideration  for 
a  promise  to  pay  that  debt.  For  these  reasons  I  am  of  opinion  that 
the  plea  furnishes  no  sufficient  answer  to  the  declaration,  and  that  our 
judgment  must  be  for  the  plaintiffs. 

Gurney,  B.  I  am  of  the  same  opinion.  To  make  the  plea  a  suffi- 
cient answer,  it  ought  to  have  shown,  either  that  the  plaintiffs  acted 
illegally  or  fraudulently  in  making  the  arrest,  or  that  they  practised 
some  fraud  on  the  defendant.  It  shows  neither,  and  therefore  is  no 
sufficient  answer.  Judgment  for  the  plaintiffs. 


SHADWELL  v.  SHADWELL  and  Another,  Executors,  SfC 
In  the  Common  Pleas,  November  26,  1860. 

[Reported  in  30  Law  Journal  Reports,  C.  P.  145.] 

The  declaration  stated  that  the  testator  in  his  lifetime,  in  consid- 
eration that  the  plaintiff  would  marry  Ellen  Nicholl,  agreed  with  and 
promised  the  plaintiff,  who  was  then  unmarried,  in  the  terms  contained 
in  a  writing  in  the  form  of  a  letter  addressed  by  the  said  testator  to  the 
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plaintiff,  which  writing  was  and  is  in  the  words,  letters,  and  figures 
following,  that  is  to  say :  — 

11th  August,  1838,  Geay's  Inn. 
Mt  dear  Lancet,  —  I  am  glad  to  hear  of  your  intended  marriage  with 
Ellen  Nicholl ;  and,  as  I  promised  to  assist  you  at  starting,  I  am  happy  to  tell 
you  that  I  will  pay  to  you  one  hundred  and  fifty  pounds  yearly  during  my  life, 
and  until  your  annual  income  derived  from  your  profession  of  a  chancery  bar- 
rister shall  amount  to  six  hundred  guineas,  of  which  your  own  admission  will 
be  the  only  evidence  that  I  shall  receive  or  require. 

Your  ever  affectionate  uncle, 

Chakles  Shadwell. 

Averment :  That  the  plaintiff  did  all  things  necessary,  and  all  things 
necessary  happened,  to  entitle  him  to  have  the  said  testator  paj-  to  him 
eighteen  of  the  said  j'early  sums  of  150/.  each  respectively  ;  and  that  the 
time  for  the  payment  of  each  of  the  said  eighteen  yearly  sums  elapsed 
after  he  married  the  said  Ellen  Nicholl,  and  in  the  lifetime  of  the  said 
testator ;  and  that  the  plaintiff's  annual  income  derived  from  his  pro- 
fession of  a  chanceiy  barrister  never  amounted  to  six  hundred  guineas, 
which  he  was  always  ready  and  willing  to  admit  and  state  to  the  said 
testator ;  and  the  said  testator  paid  to  the  plaintiff  twelve  of  the  said 
eighteen  3*early  sums  which  first  became  payable,  and  part,  to  wit,  12/., 
of  the  thirteenth  ;  yet  the  said  testator  made  default  in  paying  the  resi- 
due of  the  said  thirteenth  yearly  sum,  which  residue  is  still  in  arrear 
and  unpaid,  and  in  paying  the  five  of  the  said  eighteen  j'early  sums 
which  last  became  payable,  and  the  said  five  sums  are  still  iu  arrear 
and  unpaid. 

Fourth  plea :  That  before  and  at  the  time  of  the  making  of  the  sup- 
posed agreement  and  promise  in  the  declaration  mentioned,  the  said 
marriage  had  been  and  was,  without  any  request  by  or  on  the  part  of 
the  testator  touching  the  said  intended  marriage,  but  at  the  request  of 
the  plaintiff,  intended  and  agreed  upon  between  the  plaintiff  and  the 
said  Ellen  Nicholl,  of  which  the  testator,  before  and  at  the  time  of 
making  the  supposed  agreement  and  promise,  also  had  notice  ;  and  the 
said  marriage  was,  after  the  making  of  the  supposed  agreement  and 
promise,  duly  had  and  solemnized  as  in  the  declaration  mentioned,  at 
the  request  of  the  plaintiff  and  without  the  request  of  the  testator. 
And  the  defendants  further  say  that,  save  and  except  as  expressed  and 
contained  in  the  writing  set  forth  in  the  declaration,  there  never  was 
any  consideration  for  the  supposed  agreement  and  promise  in  the 
declaration  mentioned,  or  for  the  performance  thereof. 

Fifth  plea :  To  part  of  the  claim  of  the  plaintiff,  to  wit,  so  much 
thereof  as  accrued  due  in  and  after  the  year  1855,  the  defendants  say 
that,  although  the  supposed  agreement  and  promise  in  the  declaration 
mentioned  were  made  upon  the  terms  then  agreed  on  by  the  plaintiff 
and  the  testator,  that  the  plaintiff  should  continue  in  practice  and 
carry  on  the  profession  of  such  chancery  barrister  as  aforesaid,  and 
should  not  abandon  the  same  ;  yet  that,  after  the  making  of  the  said 
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agreement  and  promise,  and  before  the  accruing  of  the  supposed  causes 
by  this  plea  pleaded  to  and  in  the  declaration  mentioned,  or  any  part 
thereof,  the  plaintiff  voluntarily,  and  without  the  leave  or  license  of  the 
testator,  relinquished  and  gave  up  and  abandoned  the  practice  of  the 
said  profession  of  a  chancery  barrister,  -which  before  and  at  the  time  of 
the  said  making  of  the  said  supposed  agreement  and  promise  he  had  so 
carried  on  as  aforesaid ;  and  although  the  plaintiff  could  and  might, 
during  the  time  in  this  plea  and  in  the  declaration  mentioned,  have 
continued  to  practise  and  carry  on  that  profession  as  aforesaid,  yet  the 
plaintiff,  after  such  abandonment  thereof,  never  was  ready  and  willing 
to  practise  the  same  as  aforesaid,  but  practised  only  as  a  revising  bar- 
rister, that  is  to  say,  as  a  barrister  appointed  yearly  to  revise  the  list 
of  voters  for  the  year  for  the  county  of  Middlesex,  according  to  the 
provisions  of  the  statutes  in  that  behalf,  by  holding  open  courts  for 
such  revision  at  the  times  and  places  in  that  behalf  provided  by  the 
said  statutes. 

Second  replication  to  the  fourth  plea :  That  the  said  agreement 
declared  on  was  made  in  writing,  signed  by  the  said  testator,  and  was 
and  is  in  the  words,  letters,  and  figures  following,  and  in  none  other, 
that  is  to  say  (setting  out  the  letter  as  in  the  declaration  above). 
Averment :  That  the  plaintiff  afterwards  married  the  said  Ellen  Nicholl, 
relying  on  the  said  promise  of  the  said  testator,  which  at  the  time  of 
the  said  marriage  was  in  full  force,  not  in  any  way  vacated  or  revoked ; 
and  that  he  so  married  while  his  annual  income  derived  from  his  pro- 
fession of  a  chancery  barrister  did  not  amount,  and  was  not  by  Tivm 
admitted  to  amount,  to  six  hundred  guineas. 

Second  replication  to  the  fifth  plea :  That  the  said  agreement  de- 
clared on  was  in  writing,  signed  by  the  said  testator,  and  was  and  is 
in  the  words,  letters,  and  figures  set  out  in  the  next  preceding  replica- 
tion, and  in  none  other ;  and  that  the  terms  upon  which  it  is  in  the 
fifth  plea  alleged  that  the  said  agreement  and  promise  were  made,  were 
no  part  of  the  agreement  and  promise  declared  on,  and  the  performance 
of  them  by  the  plaintiff  was  not  a  condition  precedent  to  the  plaintiff's 
right  to  be  paid  the  said  annuity. 

Demurrers  to  the  replications  to  the  fourth  and  fifth  pleas.  Joinder 
in  demurrer. 

Bullar,  in  support  of  the  demurrers  (Nov.  9) .  The  letter  declared 
on  discloses  no  consideration  for  the  promise  of  the  testator.  It  was 
nothing  more  than  a  voluntary  kindness  on  his  part ;  and  no  intention 
is  expressed  in  the  letter  to  make  it  binding  on  him.  Hawes  v.  Arm- 
strong.1 The  promise  to  pay  the  annuity  is  not  in  consideration  that 
"  you  will  marry  Ellen  Nicholl,"  but  it  refers  to  a  previous  promise  to 
assist  the  plaintiff  "  at  starting,"  and  that  more  naturally  refers  to  his 
starting  in  his  profession  than  to  his  starting  in  married  life.  And  even 
if  it  be  taken  as  referring  to  his  starting  in  married  life,  the  marriage 

1  1  Bing.  N.  C.  761. 
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is  referred  to  in  the  letter  as  an  obligation  already  incurred  on  the  part 
of  the  plaintiff;  the  consideration,  therefore,  on  which  the  testator's 
promise  was  based,  was  a  consideration  that  the  plaintiff  should  do 
what  he  was  already  bound  to  do  ;  and  that  is  not  sufficient.  Wennall 
v.  Adney,1  Eastwood  v.  Kenyon,  Rann  v.  Hughes,  Hopkins  v.  Logan, 
Stilk  v.  Myrick,2  Clutterbuck  v.  Coffin,3  Cowper  v.  Green  ;  *  Pothier  on 
Obligations,  by  Evans,  25  ;  Crowhurst  v.  Laverack.6  As  to  the  fifth  plea, 
the  question  is  whether  the  plaintiff's  continuance  at  the  bar  was  made  a 
condition  precedent  to  his  right  to  the  annuity.  It  is  submitted  that  it 
was,  and  that  when  the  plaintiff  voluntarily  abandoned  his  profession, 
his  right  to  the  annuitj'  ceased,  just  as  a  covenant  to  pay  rent  during  a 
term  may  be  put  an  end  to  by  the  covenantee  putting  an  end  to  the  term. 
V.  Har court,  in  support  of  the  replications.  It  is  true  that  where 
the  contract  must  be  in  writing,  the  consideration  must  appear  on  the 
face  of  the  contract ;  but  that  is  not  so  where  the  contract  need  not  be 
in  writing,  —  Shortrede  v.  Cheek  ; 6  and  it  was  not  necessary  that  the 
contract  in  this  case  should  be  in  writing,  for  the  Statute  of  Frauds 
does  not  apply  where  the  promise  is  founded  on  a  consideration  exe- 
cuted. Souch  v.  Strawbridge,7  Green  v.  Saddington,8  and  Chitty  on 
Contracts,  456.  But  assuming  that  the  consideration  must  appear  in 
the  writing  containing  the  promise,  it  sufficiently  appears  in  this  case. 
The  plaintiff  having  made  an  engagement  to  marry,  the  testator  prom- 
ised to  assist  him  on  starting  in  married  life,  viz.,  by  giving  him  an 
annuitj- ;  and  the  plaintiff,  relying  on  that  promise,  married.  It  is 
said,  on  the  other  side,  that  the  plaintiff  had  already  incurred  an  obli- 
gation to  marry,  and  that  a  promise  based  on  the  consideration  that  he 
would  fulfil  that  obligation  is  void.  But  the  quantum  of  consideration 
is  not  material ;  and  it  is  quite  consistent  with  these  pleadings  that  the 
plaintiff  changed  his  condition  sooner  than,  but  for  the  testator's 
promise,  he  would  have  done,  or  even  that  but  for  that  promise,  he 
might  have  broken  off  the  engagement  altogether.  Or  the  true  con- 
struction may  be,  that  the  plaintiff  received  a  promise  from  the  testa- 
tor that,  if  he  married,  the  testator  would  assist  him  at  starting,  on  the 
faith  of  which  he  made  his  engagement  to  many,  and  then  the  testator 
writes  the  letter  referring  to  the  former  promise,  and  on  the  faith  of 
that  the  plaintiff  married.  In  either  view  there  is  a  sufficient  con- 
sideration to  maintain  this  action.  England  v.  Davidson,  and  Ken- 
away  v.  Treleavan.9  1  ill  the  marriage  was  executed  there  was  a 
good  continuing  consideration  to  support  the  promise.  Warcop  v. 
Morse,10  Payne  v.  Wilson;  Rol.  Abr.  "Consideration,"  Q.  12;  Com. 
Dig.,  tit.  Action  of  Assumpsit  (B.  12).  And  when  persons  have  been 
induced  to  change  their  position  on  the  faith  of  a  promise,  the  person 
promising  is  not  allowed  to  say  there  was  no  consideration.     Pickard 

i  3  Bos.  &  P.  250.  2  2  Campb.  317.  «  3  Man.  &  G.  842. 

*  7  Mee.  &  W.  633.  6  8  Exuh.  208.  UAd.&  E.  57. 

^  2  Com.  B.  Rep.  808.  8  7  E.  &  B.  503.  »  6  Mee.  &  W.  49a 
1°  Cro.  Eliz.  138. 
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v.  Sears,1  Crosbie  v.  M'Doual,5  Montefiori  v.  Montefiori,8  Bold  v. 
Hutchinson.4  As  to  the  replication  to  the  fifth  plea,  the  plaintiff's  con- 
tinuance at  the  bar  is  not  made  a  condition  precedent.  If  it  had  been 
the  intention  of  the  testator  to  make  it  a  condition  precedent,  he  would 
have  expressly  so  stipulated. 

Bullar  replied,  and  cited  Wain  v.  Warlters,5  Lampleigh  v.  Brath- 
wait,  and  Thomas  v.  Thomas.  Our.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  himself  and  Keating,  J. 
The  question  raised  by  the  demurrer  to  the  replication  to  the  fourth 
plea  is,  whether  there  was  a  consideration  to  support  the  action  on  the 
promise  to  pay  an  annuity  of  1501.  per  annum.  If  there  be  such  a 
consideration,  it  is  a  marriage ;  therefore  the  promise  is  within  the 
Statute  of  Frauds,  and  the  consideration  must  appear  in  the  writing 
containing  the  promise,  that  is,  in  the  letter  of  the  11th  of  August, 
1838,  and  in  the  surrounding  circumstances  to  be  gathered  therefrom, 
together  with  the  averments  on  the  record.  The  circumstances  are, 
that  the  plaintiff  had  made  an  engagement  to  marry  Ellen  Nicholl,  his 
uncle  promising  him  to  assist  him  at  starting,  by  which,  as  I  understand 
the  words,  he  meant  on  commencing  his  married  life.  Then  the  letter 
containing  the  promise  declared  on  is  said  to  specify  what  the  assistance 
would  be,  namely,  150?.  per  annum  during  the  uncle's  life,  and  until 
the  plaintiff's  professional  income  should  be  acknowledged  by  him  to 
exceed  six  hundred  guineas ;  and  a  further  averment,  that  the  plain- 
tiff, relying  upon  his  promise,  without  any  revocation  on  the  part  of 
the  uncle,  did  marry  Ellen  Nicholl.  Then,  do  these  facts  show  that  the 
promise  was  in  consideration  either  of  the  loss  to  be  sustained  by  the 
plaintiff,  or  the  benefit  to  be  derived  from  the  plaintiff  to  the  uncle,  at 
his,  the  uncle's,  request?  My  answer  is  in  the  affirmative.  First,  do 
these  facts  show  a  loss  sustained  by  the  plaintiff  at  the  uncle's  request? 
When  I  answer  this  in  the  affirmative,  I  am  aware  that  a  man's  mar- 
riage with  the  woman  of  his  choice  is  in  one  sense  a  boon,  and  in  that 
sense  the  reverse  of  a  loss  ;  yet,  as  between  the  plaintiff  and  the  party 
promising  an  income  to  support  the  marriage,  it  may  be  a  loss.  The 
plaintiff  may  have  made  the  most  material  changes  in  his  position,  and 
have  induced  the  object  of  his  affections  to  do  the  same,  and  have 
incurred  pecuniaiy  liabilities  resulting  in  embarrassment,  which  would 
be  in  every  sense  a  loss,  if  the  income  which  had  been  promised  should 
be  withheld ;  and  if  the  promise  was  made  in  order  to  induce  the 
parties  to  marry,  the  promise  so  made  would  be,  in  legal  effect,  a 
request  to  marry.  Secondly,  do  these  facts  show  a  benefit  derived 
from  the  plaintiff  to  the  uncle,  at  his  request?  In  answering  again  in 
the  affirmative,  I  am  at  liberty  to  consider  the  relation  in  which  the 
parties  stood,  and  the  interest  in  the  status  of  the  nephew  which  the 
uncle  declares.     The  marriage  primarily  affects  the  parties  thereto; 

i  6  Ad.  &  E.  469.  2  13  Ves.  148.  «  1  "W.  Bl.  363. 

«  20  Beav.  250.  •  6  East,  10. 
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but  in  the  second  degree  it  may  be  an  object  of  interest  with  a  near 
relative,  and  in  that  sense  a  benefit  to  him.  This  benefit  is  also 
derived  from  the  plaintiff  at  the  uncle's  request,  if  the  promise  of  the 
annuity  was  intended  as  an  inducement  to  the  marriage ;  and  the 
averment  that  the  plaintiff,  relying  on  the  promise,  married,  is  an 
averment  that  the  promise  was  one  inducement  to  the  marriage.  This 
is  a  consideration  averred  in  the  declaration,  and  it  appears  to  me 
to  be  expressed  in  the  letter,  construed  with  the  surrounding  cir- 
cumstances. No  case  bearing  a  strong  analogy  to  the  present  was 
cited ;  but  the  importance  of  enforcing  promises  which  have  been 
made  to  induce  parties  to  marry  has  been  often  recognized,  and  the 
cases  of  Montefiori  v.  Montefiori  and  Bold  v.  Hutchinson  are  exam- 
ples. I  do  not  feel  it  necessary  to  add  any  thing  about  the  numerous 
authorities  referred  to  in  the  learned  arguments  addressed  to  us, 
because  the  decision  turns  on  a  question  of  fact,  whether  the  con- 
sideration for  the  promise  is  proved  as  pleaded.  I  think  it  is,  and 
therefore  my  judgment  on  the  first  demurrer  is  for  the  plaintiff.  The 
second  demurrer  raises  the  question,  whether  the  plaintiff's  continuing 
at  the  bar  was  made  a  condition  precedent  to  the  right  to  the  annuity. 
I  think  not.  The  uncle  promises  to  continue  the  annuity  until  the 
professional  income  exceeds  the  sum  mentioned,  and  I  find  no  stipula- 
tion that  the  annuity  shall  cease  if  the  professional  diligence  ceases. 
My  judgment  on  this  demurrer  is  also  for  the  plaintiff ;  and  I  should 
state  that  this  is  the  judgment  of  my  brother  Keating  and  myself,  my 
brother  Byles  differing  with  us. 

Byles,  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  the 
judgment  of  the  court  on  the  demurrer  to  the  second  replication  to 
the  fourth  plea.  It  is  alleged  by  the  fourth  plea,  that  the  defendant's 
testator  never  requested  the  plaintiff  to  enter  into  the  engagement  to 
marry,  or  to  marry,  and  that  there  never  was  any  consideration  for 
the  testator's  promise,  except  what  may  be  collected  from  the  letter 
itself  set  out  in  the  declaration.  The  inquiry,  therefore,  narrows  itself 
to  this  question :  Does  the  letter  itself  disclose  any  consideration  for 
the  promise?  The  consideration  relied  on  by  the  plaintiff's  counsel 
being  the  subsequent  marriage  of  the  plaintiff,  I  think  the  letter  dis- 
closes no  consideration.  It  is  in  these  words  :  [His  Lordship  read  it.J 
It  is  by  no  means  clear  that  the  words  "  at  starting  "  mean  "  on  mar- 
riage with  Ellen  Nicholl,"  or  with  any  one  else.  The  more  natural 
meaning  seems  to  me  to  be  "  at  starting  in  the  profession  ;  "  for  it  will 
be  observed  that  these  words  are  used  by  the  testator  in  reciting  a 
prior  promise,  made  when  the  testator  had  not  heard  of  the  proposed 
marriage  with  Ellen  Nicholl,  or,  so  far  as  appears,  heard  of  any  pro- 
posed marriage.  This  construction  is  fortified  b}'  the  consideration, 
that  the  annuity  is  not  in  terms  made  to  begin  from  the  marriage, 
but,  as  it  should  seem,  from  the  date  of  the  letter.  Neither  is  it  in 
terms  made  defeasible  if  Ellen  Nicholl  should  die  before  marriage. 
But  even  on  the  assumption  that  the  words  ' '  at  starting "  mean  ' '  on 
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marriage,"  I  still  think  that  no  consideration  appears  sufficient  to  sus- 
tain the  promise.  The  promise  is  one  which  by  law  must  be  in  writ- 
ing ;  and  the  fourth  plea  shows  that  no  consideration  or  lequest,  dehors 
the  letter,  existed,  and  therefore  that  no  such  consideration  or  request 
can  be  alluded  to  by  the  letter.  Marriage  of  the  plaintiff  at  the  tes- 
tator's express  request  would  be,  no  doubt,  an  ample  consideration ; 
but  marriage  of  the  plaintiff  without  the  testator's  request  is  no  con- 
sideration to  the  testator.  It  is  true  that  marriage  is,  or  may  be,  a 
detriment  to  the  plaintiff,  but  detriment  to  the  plaintiff  is  not  enough, 
unless  it  either  be  a  benefit  to  the  testator,  or  be  treated  by  the  testator 
as  such,  by  having  been  suffered  at  his  request.  Suppose  a  defendant 
to  promise  a  plaintiff,  "  I  will  give  you  500/.  if  you  break  your  leg  ;  " 
would  that  detriment  to  the  plaintiff,  should  it  happen,  be  any  consid- 
eration? If  it  be  said  that  such  an  accident  is  an  involuntary  mischief, 
would  it  have  been  a  binding  promise,  if  the  testator  had  said,  "  I  will 
give  you  100/.  a  year  while  you  continue  in  your  present  chambers?" 
I  conceive  that  the  promise  would  not  be  binding  for  want  of  a  pre- 
vious request  by  the  testator.  Now,  the  testator  in  the  case  before  the 
court  derived,  so  far  as  appears,  no  personal  benefit  from  the  marriage. 
The  question,  therefore,  is  still  further  narrowed  to  this  point :  Was 
the  marriage  at  the  testator's  request?  Express  request  there  was 
none.  Can  any  request  be  implied?  The  only  words  from  which  it 
can  be  contended  that  it  is  to  be  implied  are  the  words,  "  I  am  glad  to 
hear  of  your  intended  marriage  with  Ellen  Nicholl."  But  it  appears 
from  the  fourth  plea,  that  that  marriage  had  already  been  agreed  on, 
and  that  the  testator  knew  it.  These  words,  therefore,  seem  to  me  to 
import  no  more  than  the  satisfaction  of  the  testator  at  the  engagement 
as  an  accomplished  fact.  No  request  can,  as  it  seems  to  me,  be  inferred 
from  them.  And  further,  how  does  it  appear  that  the  testator's  implied 
request,  if  it  could  be  implied,  or  his  promise,  if  that  promise  alone 
would  suffice,  or  both  together,  were  intended  to  cause  the  marriage, 
or  did  cause  it,  so  that  the  marriage  can  be  said  to  have  taken  place  at 
the  testator's  request,  or,  in  other  words,  in  consequence  of  that 
request?  It  seems  to  me,  not  only  that  this  does  not  appear,  but  that 
the  contrary  appears  ;  for  the  plaintiff,  before  the  letter,  had  already 
bound  himself  to  marry,  by  placing  himself  not  only  under  a  moral, 
but  under  a  legal  obligation  to  marry,  and  the  testator  knew  it.  The 
well-known  cases  which  have  been  cited  at  the  bar  in  support  of  the 
position,  that  a  promise,  based  on  the  consideration  of  doing  that  which 
a  man  is  already  bound  to  do,  is  invalid,  apply  to  this  case  ;  and  it  is 
not  necessary,  in  order  to  invalidate  the  consideration,  that  the  plain- 
tiff's prior  obligation  to  afford  that  consideration  should  have  been  an 
obligation  to  the  defendant.  It  may  have  been  an  obligation  to  a  third 
person :  see  Herring  v.  Dorell  and  Atkinson  v.  Settree.  The  reason 
why  the  doing  what  a  man  is  already  bound  to  do  is  no  consideration, 
is  not  only  because  such  a  consideration  is  in  judgment  of  law  of  no 
value,  but  because  a  man  can  hardly  be  allowed  to  say  that  the  prior 
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legal  obligation  was  not  his  determining  motive.  But,  whether  he  can 
be  allowed  to  say  so  or  not,  the  plaintiff  does  not  say  so  here.  He 
does,  indeed,  make  an  attempt  to  meet  this  difficulty  by  alleging,  in 
the  replication  to  the  fourth  plea,  that  he  married  relying  on  the  tes- 
tator's promise;  but  he  shrinks  from  alleging  that,  though  he  had 
promised  to  marry  before  the  testator's  promise  to  him,  nevertheless 
he  would  have  broken  his  engagement,  and  would  not  have  married 
without  the  testator's  promise.  A  man  may  rely  on  encouragements  to 
the  performance  of  his  duty,  who  yet  is  prepared  to  do  his  duty  with- 
out those  encouragements.  At  the  utmost,  the  allegation  that  he  relied 
on  the  testator's  promise  seems  to  me  to  import  no  more  than  that  he 
believed  the  testator  would  be  as  good  as  his  word.  It  appears  to  me, 
for  these  reasons,  that  this  letter  is  no  more  than  a  letter  of  kindness, 
creating  no  legal  obligation.  In  their  judgment  on  the  other  portions 
of  the  record,  I  agree  with  the  rest  of  the  Court. 

Judgment  for  the  plaintiff. 


SCOTSON  and  Others  v.  PEGG. 
In  the  Exchequer,  January  28,  1861. 

[Reported  in  6  Hurlstone  §•  Norman,  295.] 

Declaration.  For  that  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  would  deliver  to  the  defendant  a  certain 
cargo  of  coals,  then  on  board  a  certain  ship  of  the  plaintiffs,  the  defend- 
ant to  take  the  same  from  and  out  of  the  said  ship,  the  defendant 
promised  the  plaintiffs  to  unload  and  discharge  the  same  at  the  rate  of 
forty-nine  tons  of  the  said  coals  during  each  working  day,  after  the 
said  ship  was  ready  to  unload  and  discharge  the  same.  And  although 
the  plaintiffs  did  afterwards  deliver  the  said  cargo  to  the  defendant, 
and  were  always  ready  and  willing  to  suffer  and  permit  him  to  take 
the  same  from  and  out  of  the  said  ship  as  aforesaid,  and  although  all 
things  were  done,  and  conditions  precedent  to  be  performed  by  the 
plaintiffs  were  performed  by  the  plaintiffs,  to  entitle  the  plaintiffs  to  a 
performance  of  the  said  promise  by  the  defendant,  — yet  the  defendant 
did  not  unload  and  discharge  the  said  cargo  at  the  rate  aforesaid  during 
each  working  da}'  after  the  said  ship  was  ready  to  unload  and  discharge 
the  same,  and  the  defendant  wholly  neglected  and  refused  so  to  do  for 
five  days  longer  and  more  than  he  ought  to  have  done  according 
to  his  said  promise ;  and  the  plaintiffs  were  put  to  expense  in  and 
about  the  maintaining  and  keeping  the  master  and  crew  of  the  said 
ship,  &c. 

Plea :  That  before  the  making  of  the  said  promise  the  plaintiffs,  by 
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another  contract  made  by  and  between  the  plaintiffs  and  certain  other 
persons,  agreed  with  the  said  certain  other  persons,  for  certain  freight 
therefore  payable  by  the  said  other  persons  to  the  plaintiffs,  to  carry 
the  said  coals  on  a  certain  voyage  in  the  said  ship,  and  to  deliver  the 
said  coals  to  the  order  of  the  said  other  persons,  which  contract  was  in 
full  force  thence  until  and  at  the  time  of  the  making  of  the  said  prom- 
ise and  the  delivery  of  said  coals.  And  the  defendant  says  that  before 
the  making  of  the  said  promise,  and  after  the  making  of  the  said  other 
contract,  and  while  the  last-mentioned  contract  was  in  force,  he  bought 
the  coals  of  the  said  other  persons,  who  thereupon  ordered  the  plaintiffs 
to  deliver  the  same  to  the  defendant  under  and  according  to  the  said 
contract  with  the  said  other  persons,  of  which  the  plaintiffs,  before  the 
making  of  the  said  promise,  had  notice.  And  the  defendant  says  that 
the  said  order  was  in  full  force  until  and  at  the  time  of  the  making  of 
the  said  promise,  and  thence  until  and  at  the  delivery  of  the  said  coals, 
of  which  the  plaintiffs  always  had  notice.  And  the  defendant  says  the 
then  further  delivery  to  the  defendant  of  the  said  coals  on  the  terms  in 
the  declaration  mentioned,  which  was  the  consideration  for  the  said 
promise,  was  the  delivery  of  the  said  coals  to  the  order  of  the  said  other 
persons,  which  the  plaintiffs  had  by  the  said  contract  with  such  other 
persons  so  agreed  to  make  as  aforesaid,  and  which  before  and  at  the 
time  of  the  making  of  the  said  promise,  until  and  at  the  time  of  the  said 
delivery,  the  plaintiffs  were,  by,  under,  and  according  to  the  said  con- 
tract with  the  said  other  persons,  bound  to  make  as  aforesaid.  And 
the  defendant  says  that  there  never  was  any  consideration  for  his  said 
promise  other  than  the  doing  of  that  which  by  the  said  contract  with 
the  said  other  persons,  they,  the  plaintiffs,  before  and  at  the  time  of  the 
making  of  the  said  promise,  and  thence  until  the  plaintiffs  did  it,  were 
bound  to  do. 

Demurrer  and  joinder. 

Dowdeswell,  in  support  of  the  demurrer.  The  plea  is  bad.  It  admits 
a  promise  by  the  defendant  to  unload  the  coal  at  the  rate  of  forty-nine 
tons  a  day ;  and  the  delivery  of  the  same  by  the  plaintiffs  is  a  suffi- 
cient consideration  to  support  the  promise.  The  defendant,  having 
made  an  express  promise,  is  not  relieved  from  his  obligation  to  perform 
it  because  the  plaintiff  has  entered  into  a  previous  contract  with  another 
person  to  deliver  to  his  order.  The  defence  would  be  available  under 
the  general  issue  ;  but  the  plea  was  allowed  on  the  authority  of  Shad- 
well  v.  Shadwell.  This  is  an  attempt  to  question  the  decisions  on  this 
subject,  which  have  been  uniform  from  the  time  of  Jesson  v.  Solly.1 

The  Court  then  called  on 

G.  Pollock,  to  support  the  plea.  There  is  no  consideration  to  sup- 
port the  promise.  The  plea  shows  that  the  consideration  alleged  in 
the  declaration  is  the  doing  that  which  the  plaintiffs,  by  their  contract 
with  other  persons,  were  bound  to  do.     The  charter-party  only  speci- 

i  i  Taunt.  62. 
16 
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fles  the  time  and  mode  in  which  the  cargo  is  to  be  discharged,  as 
between  the  charterer  and  shipowner.  [Martin,  B.  You  must  estab- 
lish this,  that,  if  a  person  says  to  another,  "  The  goods  which  I  have  in 
my  ship  are  yours ;  but  I  will  not  deliver  them  unless  j'ou  pa}r  my 
lien  for  freight,"  which  the  latter  agrees  to  do,  the  delivery  of  the  goods 
is  no  consideration  to  support  the  promise  to  pay.]  The  cargo  is  the 
property  of  the  defendant,  and  the  agreement  to  deliver  to  him  that 
which  he  was  entitled  to  have  was  a  nudum  pactum.  In  Black.  Com. 
vol.  ii.  p.  450,  it  is  said :  "  If  a  man  buys  his  own  goods  in  a  fair  or 
market,  the  contract  of  sale  shall  not  bind  him,  so  that  he  shall  render 
the  price,  unless  the  property  had  been  previously  altered  by  a  former 
sale."  [Wilde,  B.  That  is  the  case  of  a  purchase  of  goods,  the  prop- 
erty in  them  being  already  in  the  purchaser ;  but  here  the  plaintiffs 
will  not  deliver  the  cargo  to  the  defendant,  whereupon  the  defendant 
says,  "  If  you  will  deliver  it  to  me,  I  will  discharge  it  in  a  certain  man- 
ner."] The  plaintiffs  were  under  a  prior  legal  obligation  to  deliver  the 
cargo,  and  therefore  the  promise  to  the  defendant  to  do  the  same  thing 
was  void.  Where  a  plaintiff  discharged  one  of  two  joint  debtors,  it 
was  held  that  a  promise  by  a  third  person  to  pay  the  debt,  in  order  to 
obtain  the  discharge  of  the  other  debtor,  was  void  for  want  of  consid- 
eration. Herring  v.  Dorell.  So,  if  A.  be  illegally  arrested  by  B.  for  a 
debt,  a  promise  by  C.  to  pay  the  debt  claimed  by  B.  in  consideration 
of  B.'s  releasing  A.  out  of  custody,  is  void.  Atkinson  v.  Settree. 
[Wilde,  B.  In  those  cases  there  was  a  legal  right  to  the  performance 
of  the  very  act  which  was  bargained  for  :  it  is  not  so  here.  Maktix,  B. 
Suppose  a  man  promised  to  marry  on  a  certain  day,  and  before  that 
day  arrived  he  refused,  on  the  ground  that  his  income  was  not  suffi- 
cient, whereupon  the  father  of  the  intended  wife  said  to  him  :  "If  j-ou 
will  marry  my  daughter,  I  will  allow  you  1000/.  a  year."  Could  not 
the  contract  be  enforced?]  There  would  be  no  consideration  for  such 
a  promise,  the  party  being  already  under  an  obligation  to  marry.  A 
promise  by  a  captain  to  pay  his  sailors  increased  wages  for  performing 
their  duty  during  a  storm  is  void  for  want  of  consideration.  [Mar- 
tix,  B.  That  proceeds  on  the  ground  of  public  policy.  Wilde,  B. 
It  often  happens  that  when  goods  arrive  in  a  ship,  and  there  is  a  lien 
upon  them,  a  merchant  who  wants  to  get  possession  of  the  goods 
promises  to  pay  the  lien  if  the  master  will  deliver  them  to  him.  A 
man  may  be  bound  by  his  contract  to  do  a  particular  thing,  but  while 
it  is  doubtful  whether  or  no  he  will  do  it,  if  a  third  person  steps  in  and 
says,  "I  will  pay  you,  if  you  will  do  it,"  the  performance  is  a  valid 
consideration  for  the  payment.  Martin,  B.  If  a  builder  was  under  a 
contract  to  finish  a  house  on  a  particular  day,  and  the  owner  promised 
to  pay  him  a  sum  of  money  if  he  would  do  it,  what  is  to  prevent  the 
builder  from  recovering  the  money  ?]  As  the  plaintiffs  would  be  doing 
a  wrong  by  not  fulfilling  their  contract,  it  must  be  presumed  that  the 
prior  legal  obligation,  and  not  the  subsequent  promise,  was  the  motive 
for  their  delivery  of  the  cargo. 
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Martin,  B.  I  am  of  opinion  that  the  plea  is  bad,  both  on  principle 
and  in  law.  It  is  bad  in  law  because  the  ordinary  rule  is,  that  any  act 
done  whereby  the  contracting  party  receives  a  benefit  is  a  good  con- 
sideration for  a  promise  by  him.  Here  the  benefit  is  the  delivery  of  the 
coals  to  the  defendant.  It  is  consistent  with  the  declaration  that  there 
may  have  been  some  dispute  as  to  the  defendant's  right  to  have  the 
coals,  or  it  may  be  that  the  plaintiffs  detained  them  for  demurrage  ;  in 
either  case  there  would  be  good  consideration  that  the  plaintiffs,  who 
were  in  possession  of  the  coals,  would  allow  the  defendant  to  take  them 
out  of  the  ship.  Then  is  it  any  answer  that  the  plaintiffs  had  entered 
into  a  prior  contract  with  other  persons  to  deliver  the  coals  to  their 
order  upon  the  same  terms,  and  that  the  defendant  was  a  stranger  to 
that  contract  ?  In  my  opinion  it  is  not.  We  must  deal  with  this  case 
as  if  no  prior  contract  had  been  entered  into.  Suppose  the  plaintiffs  had 
no  chance  of  getting  their  money  from  the  other  persons,  who  might 
perhaps  have  become  bankrupt.  The  defendant  gets  a  benefit  by  the 
delivery  of  the  coals  to  him,  and  it  is  immaterial  that  the  plaintiffs  had 
previously  contracted  with  third  parties  to  deliver  to  their  order. 

Wilde,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment.  The  plaintiffs  say,  that  in  consideration  that  they  would 
deliver  to  the  defendant  a  cargo  of  coals  from  their  ship,  the  defendant 
promised  to  discharge  the  cargo  in  a  certain  way.  The  defendant  in 
answer  says,  "You  made  a  previous  contract  with  other  persons  that 
they  should  discharge  the  cargo  in  the  same  way,  and  therefore 
there  is  no  consideration  for  my  promise."  But  why  is  there  no  con- 
sideration? It  is  said,  because  the  plaintiffs,  in  delivering  the  coals, 
are  only  performing  that  which  they  were  already  bound  to  do.  But 
to  say  that  there  is  no  consideration  is  to  say  that  it  is  not  possible  for 
one  man  to  have  an  interest  in  the  performance  of  a  contract  made  by 
another.  But  if  a  person  chooses  to  promise  to  pay  a  sum  of  money 
in  order  to  induce  another  to  perform  that  which  he  has  already  con- 
tracted with  a  third  person  to  do,  I  confess  I  cannot  see  why  such  a 
promise  should  not  be  binding.  Here  the  defendant,  who  was  a 
stranger  to  the  original  contract,  induced  the  plaintiffs  to  part  with  the 
cargo,  which  they  might  not  otherwise  have  been  willing  to  do,  and 
the  delivery  of  it  to  the  defendant  was  a  benefit  to  him.  I  accede  to 
the  proposition  that,  if  a  person  contracts  with  another  to  do  a  certain 
thing,  he  cannot  make  the  performance  of  it  a  consideration  for  a  new 
promise  to  the  same  individual.  But  there  is  no  authority  for  the 
proposition  that  where  there  has  been  a  promise  to  one  person  to  do 
a  certain  thing,  it  is  not  possible  to  make  a  valid  promise  to  another  to 
do  the  same  thing.  Therefore,  deciding  this  matter  on  principle,  it  is 
plain  to  my  mind  that  the  deliver}'  of  the  coals  to  the  defendant  was 
a  good  consideration  for  his  promise,  although  the  plaintiffs  had  made 
a  previous  contract  to  deliver  them  to  the  order  of  other  persons. 

Judgment  for  the  plaintiff's. 
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SECTION    V. 

Forbearance. 

WILLIAM   BANES'S   CASE. 

In  the  Exchequer  Chamber,  Hilary  Term,  1611. 

[Reported  in  9  Reports,  93  &.] 

"William  Banes  brought  an  action  on  the  case  upon  an  assumpsit 
against  Edward  Paine  and  Mary  his  wife,  and  declared  that,  whereas 
William  Havert  was  indebted  to  the  plaintiff  in  77/.,  which  the  plain- 
tiff had  lent  him  ;  and  that  the  said  William  Havert  made  his  will,  and 
thereof  made  the  said  Mary  executrix,  and  died,  and  that  the  said  Mary 
took  upon  her  the  charge  of  the  said  will ;  and  that  she,  being  pos- 
sessed, as  executrix,  of  an  interest  of  a  term  for  divers  3rears  yet  to  come 
of  certain  gardens,  and  of  a  bowling-alley  in  Moorfields,  in  the  parish 
of  St.  Leonard's,  in  Shoreditch,  in  the  county  of  Middlesex,  the  said 
Mary,  28  Junii  anno  7  Jac,  perceiving  that  the  said  William  Banes 
would  sue  her  for  non-payment  of  the  said  debt,  in  consideration  that 
the  said  "William  Banes,  at  the  request  of  the  said  Mary,  non  molestaret 
aut  sectaret  eandem  Mariam  pro  prced'  771.,  sed  deferre  vellet  solutionem 
inde  usque  festum  Sti.  Michaelis  tunc  proxim'  sequen',  assumed  to  pay 
the  said  debt  at  the  said  feast  of  St.  Michael,  or  otherwise  eadem  Maria 
adtunc  et  ibidem  assignare  vellet  eidem  Willielmo  Banes  pro  securitate 
sua  in  ed  parte  pro  solutione  prced'  771.  totum  interesse  termini  annorum 
prced',  &c,  in  default  of  pajTnent  of  the  said  77/.  ;  and  averred  that  the 
plaintiff  did  not  molest  or  sue  her,  &c,  and  that  at  the  said  feast  the 
defendant  did  not  pay  or  make  assignment  of  the  said  interest ;  and 
afterwards  the  said  Mary  married  the  said  Ed.  Paine.  The  defendants 
pleaded  non  assump',  and  it  was  found  against  them  to  the  damages  of 
80/.,  &c.  Upon  which  a  general  judgment  was  given  against  E.  Paine 
and  his  wife,  sc.  that  the  plaintiff  should  recover  against  them  his  dam- 
ages ;  upon  which  judgment  the  defendant  brought  a  writ  of  error  in 
the  Exchequer  Chamber  by  the  statute  of  27  El.  c.  8.  And  the  prin- 
cipal error  assigned  was,  because  the  plaintiff  had  not  averred  that  the 
executrix  had  assets  in  her  hands,  at  the  time  of  the  assumpsit  made, 
of  the  goods  of  the  deceased,  amounting  to  the  value  of  the  said  debt ; 
and  if  she  had  not  assets,  then  it  is  nudum  pactum,  for  there  is  no  con- 
sideration to  charge  her,  nor  to  bind  her  to  her  promise  ;  and  eo  potins 
because  she  shall  by  this  promise  be  charged  generally,  and  not  only  of 
the  goods  of  the  deceased ;  and  therefore,  in  regard  the  assumpsit 
charges  herself,  and  transfers  the  charge  of  her  as  executor  in  another 
right  to  herself  as  for  her  proper  debt,  in  respect  of  her  promise,  reason 
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requires  that  there  ought  to  he  some  good  consideration  thereof,  which 
cannot  be  if  she  has  not  assets. 

But  it  was  resolved  by  all  the  Justices  of  the  Common  Pleas  and 
Barons  of  the  Exchequer,  that  the  declaration  was  good  enough,  for  it 
shall  be  intended  prima  facie  that  she  had  assets ;  and  therefore,  in 
debt  against  executor,  or  against  the  heir,  the  plaintiff  shall  never  aver 
in  his  declaration  that  they  have  assets,  for  the  law  presumes  that 
prima  facie;  for  the  law  presumes  that  the  testator  or  the  ancestor 
would  not  leave  a  greater  charge  upon  his  executor  or  heir  than  he 
leaves  benefit  to  discharge  it.  And  the  consideration  in  the  case  at  bar 
is  good ;  for  it  is  as  much  as  if  a  stranger  had  said  to  the  plaintiff,  for- 
bear your  debt,  and  do  not  sue  the  defendant  till  Michaelmas,  and  at 
the  said  feast  I  will  pay  you  your  debt ;  that  is  a  good  consideration, 
although  it  cannot  be  any  benefit  to  him  who  makes  the  promise  ;  yet 
because  it  is  a  damage  to  the  creditor  to  forbear  his  suit  and  duty,  it  is 
a  good  consideration  ;  and  as  in  the  same  case  he  who  makes  the  prom- 
ise for  another  shall  be  charged  generally  upon  his  own  promise,  so 
when  one  is  executor,  and  makes  such  a  promise,  the  debt  is  due  by 
him  in  right  of  his  executorship,  and  the  promise  is  made  in  his  own 
right ;  and  therefore  without  question  he  shall  be  charged  in  an  action 
brought  upon  his  promise  generally,  and  yet  the  money  which  he  pays 
in  satisfaction  of  the  debt  of  the  testator  shall  be  allowed  him  as  parcel 
of  his  account  as  executor ;  for  his  promise  extends  to  pay  the  debt 
with  which  he  was  chargeable  as  executor  ;  but  I  conceive,  if  the  truth 
of  the  case  be  that  in  the  case  at  bar  there  had  not  been  any  debt,  or 
if  there  had  been  a  debt,  and  the  executrix  had  nothing  in  her  hands 
at  the  time  of  the  promise,  she  might  have  given  it  in  evidence,  and 
thereupon  have  been  helped,  for  then  in  truth  there  was  not  any  con- 
sideration ;  for  to  forbear  the  debt  where  none  was,  or  with  which  she 
was  not  chargeable,  is  not  any  benefit  to  the  defendant  nor  damage  to 
the  plaintiff.  Also  the  case  at  bar  was  stronger,  because  the  defendant 
promised  either  to  pay  the  money  or  to  assign  the  interest  of  the  lease 
which  she  had  as  executrix,  for  it  was  in  her  election  to  do  which  of 
them  she  would.  And  so  note  the  principal  point  resolved  by  both 
Courts. 


BIDWELL  v.   CATTON. 
Hilabt  Term,  1618. 

{Reported  in  Hobart,  216.] 

Bitjwtxl,  an  attorney,  brought  an  action  of  the  case  against  Catton, 
executor  of  Reve,  and  counted  that,  whereas  he  had  in  Michaelmas 
Term,  14  Jac,  prosecuted  an  attachment  of  privilege  against  Reve  the 
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testator,  returnable  in  Hil.  Term,  the  testator  knowing  of  it,  in  con- 
sideration that,  at  his  request,  the  plaintiff  would  forbear  to  prosecute 
the  said  writ  any  further  against  the  said  testator,  the  testator  did 
promise  to  pay  him  501.,  and  then  avers,  &c.  And  after  a  verdict  it 
was  excepted  in  arrest  of  judgment : 

First,  that  it  was  not  alleged  that  the  plaintiff  had  any  just  cause  of 
action. 

Secondly,  that  this  action  still  remains.   .   .   . 

But  the  Court  nevertheless  gave  judgment :  For  first,  suits  are  not 
presumed  causeless,  and  the  promise  argues  cause,  in  that  he  desired  to 
stay  off  the  suit.  Qucere,  if  the  defendant  had  averred  that  there  was 
no  cause  of  suit. 

Secondly,  though  this  did  not  require  a  discharge  of  the  action,  yet 
it  requires  a  loss  of  the  writ,  and  a  delay  of  the  suit,  which  was  both 
benefit  to  the  one,  and  loss  to  the  other.  .  .  . 


FORTH  and  Others  v.  STANTON,  Widow. 
In  the  King's  Bench,  Hilary  Term,  1669. 

[Reported  in  1  Williams'  Saunders,  210.] 

Assumpsit.  The  plaintiffs  declare  that  one  Robert  Stanton,  the  late 
husband  of  the  defendant,  was  indebted  to  John  Neve  and  Timothj 
Alsopp  in  100/.  for  beer  sold  by  them  to  him,  and,  being  so  indebted, 
the  said  Robert  Stanton  died  ;  after  whose  death  the  defendant  took 
into  her  hands  goods  and  chattels  of  the  said  Robert  Stanton  of  the 
value  of  100/.,  and  administered  those  goods  and  chattels  as  executor 
of  the  will  of  the  said  Robert ;  and  that  afterwards  the  defendant  had 
paid  40/.,  parcel  of  the  said  100/.,  to  the  said  Neve  and  Alsopp.  And 
whereas  the  said  Neve  and  Alsopp  afterwards  had  assigned  to  and 
appointed  the  plaintiffs  to  receive  of  the  defendant  60/.,  residue  of  the 
said  100/.,  to  the  proper  use  of  the  plaintiffs,  whereof  the  defendant 
had  notice  given  to  her :  whereupon  the  defendant,  in  consideration 
that  the  plaintiffs,  at  the  special  instance  and  request  of  the  defendant, 
would  accept  the  defendant  to  be  their  debtor  for  the  said  60/.,  under- 
took aud  promised  the  plaintiffs  to  pay  them  the  said  60/.  And  the 
plaintiffs  aver  that  thej-  had  accepted  the  said  defendant  to  be  their 
debtor.  And  they  also  declare  upon  an  insimul  computasset  for  60/. 
more.  Yet  the  said  defendant  had  not  paid  the  several  sums,  to  the 
damage  of  the  plaintiffs. 

The  defendant  as  to  the  insimul  computasset  pleaded  non  assumpsit. 
and  upon  the  issue  tried  a  verdict  was  found  for  the  defendant.  And 
as  to  the  said  special  promise,  the  defendant  pleaded  in  bar,  that  the 
plaintiffs  did  not  show  her  any  writing  or  deed,  whereby  the  said  Neve 
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and  Alsopp  had  assigned  to  them,  or  appointed  them  to  receive,  the 
said  601.  to  their  own  use ;  and  this  she  is  readjr  to  verify,  &c. :  upon 
which  the  plaintiffs  demurred  in  law. 

And  now  after  verdict  for  the  defendant,  the  plaintiffs  moved  the 
matter  in  law  upon  the  defendant's  special  plea,  which  was  agreed  by 
all  to  be  bad ;  but  the  defendant's  counsel  insisted  that  the  declaration 
was  insufficient,  because  here  is  no  sufficient  consideration  to  found  the 
promise.  For  the  defendant  before  the  promise  did  not  owe  any  thing 
to  the  plaintiffs,  but  to  Neve  and  Alsopp ;  and  by  their  assignment 
they  did  not  transfer  any  property  or  interest  in  the  debt,  being  a 
chose  in  action,  but  only  gave  an  authority  to  the  plaintiffs  to  receive 
it,  if  the  defendant  would  pay  it.  But  if  the  defendant  will  not  pay  it, 
the  plaintiffs  cannot  bring  an}'  action  against  her,  but  Neve  and  Alsopp 
must  sue  for  it.  It  is  true,  indeed,  that,  if  the  defendant  had  paid  the 
,  60?.  to  the  plaintiffs,  she  would  be  discharged  against  the  said  Neve 
and  Alsopp  ;  but  in  this  case  the  defendant  refused  to  pay  ;  therefore 
Neve  and  Alsopp  ought  to  bring  the  action  against  her,  and  not  the 
plaintiffs,  who  have  not  any  interest  in  the  debt.  And  this  case  is  no 
more  than  if  I  promise  a  stranger,  to  whom  I  do  not  owe  o,nj  thing, 
that  if  he  will  accept  me  to  be  his  debtor  for  60?.  I  will  pay  it  to  him  ; 
yet  this  is  but  a  nudum  pactum,  because  I  was  not  indebted  to  him 
before.  And  my  promise  to  pay,  if  the  other  will  receive  it,  is  nothing 
but  a  mere  voluntary  promise,  which  does  not  bind  me  at  ah.  And  in 
the  present  case,  if  the  promise  should  be  good,  the  defendant  would 
be  charged  de  bonis  propriis,  where  she  was  chargeable  to  Neve  and 
Alsopp  only  de  bonis  testatoris  ;  and  yet  here  is  no  consideration  at  all 
so  to  charge  her  ;  and  of  this  opinion  was  the  whole  Court.  And  judg- 
ment at  the  prayer  of  the  plaintiff's  counsel  was  given  for  the  defend- 
ant, that  plaintiffs  should  take  nothing  by  their  bill.  Jones  for  the 
plaintiffs.     Saunders  for  the  defendant. 


BARBER  v.   FOX. 
In  the  King's  Bench,  Trinity  Term,  1670. 

[Reported  in  2  Williams'  Saunders,  136.] 

Assumpsit.  That  whereas  one  Anthony  Fox,  the  father  of  the 
defendant,  by  his  writing  obligatory  became  bound  to  the  plaintiff  in 
921.  12s.  upon  condition  to  pay  him  511.  16s.  at  a  certain  day  past, 
which  was  not  paid,  and  so  the  obligation  became  forfeited  ;  and  after- 
ward Anthonj'  Fox  the  father  died,  and  the  defendant  was  his  son  and 
heir,  wherefore  the  plaintiff  intended  to  sue  the  defendant  as  son 
and  heir  on  the  said  bond  ;  and  the  defendant  having  notice  of  it,  in 
consideration  that  the  plaintiff  at  the  special  instance  and  request  of 
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the  defendant  would  forbear  his  intended  suit  against  the  defendant 
as  son  and  heir  on  the  said  bond,  undertook  and  promised  the  plaintiff 
to  pay  him  the  said  51Z.  16s.  on  request ;  and  the  plaintiff  averred  for- 
bearance, and  yet  the  defendant  had  not  paid  the  said  money,  although 
on  such  a  day  and  year  he  was  requested,  &c,  to  the  damage  of  the 
plaintiff,  &c.  On  non  assumpsit  pleaded,  a  verdict  was  found  for  the 
plaintiff. 

And  now  Weston  moved  in  arrest  of  judgment,  that  here  was  no 
consideration ;  for  it  does  not  appear  that  the  defendant  was  suable 
upon  this  bond  as  son  and  heir ;  for  it  is  not  shown  that  Anthony  Fox, 
the  defendant's  ancestor,  whose  son  and  heir  he  is,  had  bound  himself 
and  his  heirs  by  the  said  bond ;  and  if  the  heir  is  not  bound  expressly 
by  name,  he  is  not  bound  at  all,  and  therefore  here  was  no  considera- 
tion to  found  this  promise.  Wherefore  judgment  was  stayed  until  it 
should  be  moved  on  the  other  side. 

And  afterwards  Saunders  for  the  plaintiff  moved  for  judgment,  and 
said  that  though  the  declaration  would  have  been  bad  on  demurrer, 
yet  it  is  now  made  good  by  the  verdict ;  for  the  jury  have  found  that 
the  defendant  was  bound  as  heir  in  the  said  bond,  for  otherwise  there 
was  no  consideration ;  and  they  ought  to  have  found  that  the  defend- 
ant did  not  undertake,  &c,  if  there  was  no  consideration,  or  otherwise 
they  may  be  attainted  for  a  false  verdict ;  but  they  having  found  that 
the  defendant  did  undertake  and  promise  as  the  plaintiff  has  declared, 
it  ought  of  necessity  now  to  be  intended  that  Anthony  Fox  had  bound 
himself  and  his  heirs  ~by  the  said  bond. 

Sed  non  allocatur;  for  ~by  the  Court,  though  they  would  intend  a 
personal  hen  against  an  executor,  if  he  has  assets  in  his  hands,  though 
it  be  not  averred,  yet  they  will  not  intend  a  real  lien  against  an  heir, 
though  he  be  bound  by  the  bond  of  his  ancestor,  unless  it  is  expressly 
alleged ;  and  therefore  they  would  not  intend  it  here,  though  it  be  after 
verdict.     Wherefore  judgment  was  arrested  ;  quod  nota. 


LOYD  v.   LEE. 
Befobe  Pratt,  C.  J.,  at  Nisi  Prius,  1718. 

[Reported  in  1  Strange,  94.] 

A  married  woman  gives  a  promissory  note  as  a  feme  sole  ;  and  after 
her  husband's  death,  in  consideration  of  forbearance,  promises  to  pay  it. 
And  now,  in  an  action  against  her,  it  was  insisted  that,  though,  she 
being  under  coverture  at  the  time  of  giving  the  note,  it  was  voidable 
for  that  reason,  yet  by  her  subsequent  promise,  when  she  was  of  abil- 
ity to  make  a  promise,  she  had  made  herself  liable,  and  the  forbearance 
was  a  new  consideration.     But  the  C.  J.  held  the  contrary,  and  that 
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the  note  was  not  barely  voidable,  but  absolutely  void  ;  and  forbearance, 
where  originally  there  is  no  cause  of  action,  is  no  consideration  to  raise 
an  assumpsit.  But  he  said  it  might  be  otherwise  where  the  contract 
was  but  voidable.     And  so  the  plaintiff  was  called. 


ANONYMOUS. 
In  the  King's  Bench,  June  16,  1774. 

[Reported  in  Cowper,  128.] 

Upon  a  rule  to  show  cause  why,  upon  filing  common  bail,  a  super- 
sedeas should  not  issue  as  to  this  action  to  discharge  the  defendant  out 
of  gaol,  Mr.  Cowper  showed  for  cause  that  though  the  debt  was  origin- 
ally under  10/.,  yet,  after  judgment  obtained  and  costs  taxed,  the  whole 
sum  amounted  to  171. ;  and  that  upon  a  writ  of  execution  being  sued  out, 
the  defendant,  in  consideration  that  the  plaintiff  would  stay  the  execu- 
tion at  that  time,  undertook  and  promised  to  pay  the  debt  and  costs  ; 
that  several  applications  had  been  since  made  to  the  defendant  for  pay- 
ment without  effect,  and  therefore  he  was  now  held  to  bail  upon  his  new 
assumpsit  for  the  17/.   .   .  . 

Lord  Mansfield.  This  is  a  new  species  of  action,  and  an  attempt 
to  turn  a  judgment  debt  into  a  debt  upon  simple  contract.  If  the 
undertaking  had  been  by  a  third  person  in  consequence  of  the  forbear- 
ance, it  would  have  been  a  good  ground  of  assumpsit  against  such  third 
person.  But  here  the  promise  is  bjr  the  defendant  himself  to  pay  a 
debt  to  which  he  was  before  liable  upon  record  ;  for  by  the  judgment 
he  is  liable  to  the  costs  as  well  as  the  debt.  And  therefore  I  am  of 
opinion  that  such  promise  is  no  ground  upon  which  to  raise  an  assump- 
sit. 

Ashhurct,  J.  I  am  of  the  same  opinion.  This  promise  is  no 
waiver  or  extinguishment  of  the  judgment  debt ;  but  it  still  remains  a 
lien  upon  the  land.  Rule  made  absolute.1 


JONES  v.  ASHBURNHAM  and  NANCY,  his  Wife. 

In  the  King's  Bench,  January  31,  1804. 

[Reported  in  4  East,  455.] 

The  plaintiff  declared  that,   whereas  one   S.   F.   Bancroft,    since 
deceased,  at  the  time  of  his  death  was  indebted  to  him  in  681.  for 

1  See  Eunnamaker  v.  Cordray,  64  111.  303 ;  Leland  v.  Barry,  69  111.  348.  —Ed. 
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goods  before  that  time  sold  and  delivered  to  the  deceased,  whereof 
the  defendant  Nancy  had  notice  ;  and  thereupon,  after  the  death  of 
Bancroft,  the  defendant  Nancy,  before  her  intermarriage  with  the 
other  defendant,  Ashburnham,  in  consideration  of  the  premises,  and 
also  in  consideration  that  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendant  Nancy,  would  forbear  and  give  day  of  pay- 
ment of  the  said  58/.  as  aftermentioned,  she  the  said  Nancy,  by  a  note 
in  writing  signed  by  her  according  to  the  form  of  the  statute,  &c,  on 
the  20th  of  March,  1801,  undertook  and  promised  the  plaintiff  to  dis- 
charge the  said  debt  so  due  and  owing  to  him  in  a  reasonable  time, 
and  to  send  him  20?.  in  part  pa}'ment  in  the  July  following ;  and 
although  the  same  July  is  long  since  passed,  during  which  the  said 
Nancy  continued  sole,  and  a  reasonable  time  elapsed  for  the  pay- 
ment of  the  whole  58/. ,  according  to  the  tenor  and  effect  of  the  said 
promise  ;  and  though  the  plaintiff  has  always,  from  the  time  of  making 
the  said  promise,  hitherto  forborne  and  given  day  of  payment  of  the 
said  debt,  whereof  the  defendant  Nancy  before  her  intermarriage,  and 
both  the  defendants  since  their  intermarriage,  have  had  due  notice,  yet 
the  defendants  have  respectively,  &c,  refused  to  pa}-,  &c.  There 
were  other  counts  in  substance  the  same  ;  one  alleging  the  forbearance 
to  be  till  July,  &c.  To  all  which  there  was  a  demurrer,  assigning  for 
special  causes  that  it  is  not  alleged  in  the  declaration  from  whom  the 
said  sum  of  58/.  therein  mentioned  was  due  and  owing  to  the  plaintiff 
at  the  time  when  the  defendant  Nancy  is  supposed  to  have  made  the 
promise  and  undertaking  mentioned,  or  that  any  persons  or  person 
were  or  was  then  liable  to  pay  the  plaintiff  that  sum  ;  and  that  it  is  not 
alleged  to  whom  the  plaintiff  hath  forborne  and  given  day  of  payment 
of  the  said  58/.  ;  and  that  the  declaration  does  not  disclose  an}-  legal 
and  sufficient  consideration  for  the  supposed  promise  ;  nor  does  it 
thereby  appear  that  the  plaintiff  has  any  good  cause  of  action  against 
the  defendants,  &c. 

Marryat,  in  support  of  the  demurrer.  This  is  a  promise  made  by  a 
stranger  to  the  original  contract  or  consideration  for  the  supposed  for- 
bearance. But  a  promise  to  forbear  generally  is  not  a  sufficient  founda- 
tion for  an  assumpsit,  without  showing"  a  person  who  was  liable  to  pay 
the  debt.  If  the  promise  had  been  laid  barely  for  forbearing  to  sue  the 
defendant,  it  not  appearing  that  she  was  before  liable  for  any  debt  to 
the  plaintiff,  the  action  could  not  have  been  sustained:  then  it  cannot 
aid  the  plaint  that  a  debt  is  stated  to  be  due  to  the  plaintiff,  without 
stating  any  person  from  whom  he  could  have  enforced  payment.  It  is 
not  enough  that  there  may  be  some  person  liable  to  him  in  rerum 
nalura  who  is  unknown.  All  the  cases  upon  the  subject  are  collected 
in  1  Com.  Dig.  160,  Action  upon  the  Case  upon  Assumpsit  (F.  8)  which 
show  that  no  action  can  be  maintained  upon  an  assumpsit  in  considera- 
tion of  forbearance  where  the  party  was  not  chargeable  ;  as  in  the  case 
of  an  heir  who  has  no  assets.  This  case  is  not  distinguishable  in  prin- 
ciple from  those.     To  sustain  such  an  action  the  plaintiff  must  show 
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that  he  was  in  a  situation  to  forbear  some  person  whom  he  might  have 
sued,  whom  it  would  have  been  beneficial  to  him  to  have  sued,  and 
consequently  whom  it  was  detrimental  for  him  to  forbear  suing.  Here 
it  is  not  shown  that  any  person  was  liable  to  the  plaintiff  at  the  time 
of  the  promise  made  ;  for  the  original  debtor  was  dead,  and  no  repre- 
sentation was  taken  out,  nor,  for  aught  appears,  any  assets,  nor  any  suit 
surceased  in  consequence  of  the  promise  which  the  plaintiff  could 
have  supported.  In  Smith  v.  Jones  1  the  plaintiff  declared  that  his  father 
bequeathed  him  a  legacy  of  11.,  and  made  C.  his  executrix,  and  died, 
and  that  the  defendant  intermarried  with  C.  ;  and  that,  in  consideration 
that  assets  of  the  plaintiff's  father  came  into  the  hands  of  the  defend- 
ant, and  in  consideration  that  the  plaintiff  would  forbear z  the  11.  till 
All-Saints  following,  the  defendant  promised  to  pay  it  at  that  time ; 
and  then  the  plaintiff  showed  that  he  had  forborne,  &c,  till  the  day, 
yet  the  defendant  had  not  paid  him.  The  defendant  pleaded  that  C, 
the  executrix  of  the  father,  died  intestate  at  such  a  place  before  the 
promise  made :  upon  which  the  plaintiff  demurred ;  and  judgment  was 
given  against  him  :  for,  by  the  death  of  the  executrix  before  the  promise, 
it  appeared  that  there  was  not  any  consideration  sufficient  to  charge 
the  defendant,  who  was  not  chargeable  with  the  legacy  after  the  death 
of  his  wife,  the  executrix.  The  report  states  further,  that  the  decla- 
ration was  also  holden  ill  "  because  it  did  not  show  precisely  what  per- 
son the  plaintiff  was  to  forbear  to  sue  for  the  11.  ;  for  it  could  not  be 
intended  that  he  should  forbear  the  defendant,  who  it  appeared  by  law 
was  not  chargeable  with  it."  So  in  Rosyer  v.  Langdale 8  the  plaintiff 
declared  against  a  feme  administratrix  that  she,  in  consideration  that 
he  would  forbear  suit  until  she  had  taken  out  letters  of  administration, 
promised  to  pay  him  a  certain  sum  owing  to  him  by  her  intestate. 
And  after  verdict  and  judgment,  error  was  brought ;  for  that  the 
plaintiff  had  set  forth  no  consideration  for  the  assumpsit ;  for  till 
administration  taken  out  by  the  defendant  she  was  not  liable  to  be 
sued,  except  there  were  a  cause  depending,  which  there  was  not.  And 
this  was  holden  to  be  a  good  exception.  The  subsequent  case  indeed 
of  Hume  v.  Hinton 4  may  seem  to  contradict  that,  where  it  was  holden 
that  a  general  forbearance  of  the  debt  was  in  effect  a  forbearance  to 
sue  all  the  world,  and  was  sufficient  to  uphold  an  assumpsit,  without 
showing  that  any  particular  person  was  liable  to  pay ;  but  that,  it  is 
to  be  observed,  was  after  verdict,  when  it  might  be  presumed  that 
some  person  was  shown  to  be  liable.  And  further,  it  is  said  to  have 
been  decided  upon  the  authority  of  a  case  of  Hill  v.  Bailey,  overruling 
that  of  Smith  v.  Jones.  But  in  Hill  v.  Bailey,  which  is  reported  in 
1  Rol.  Abr.  22, 6  there  was  an  averment  that  the  goods  of  the  plaintiffs 

1  Yelv.  184. 

2  i.  e.  forbear  to  sue  the  defendant  for  the  11.,  according  to  the  report  of  the  a.  o. 
hi  Cro.  Jac.  257. 

8  Sty.  248,  and  vide  Hayward  v.  Ducket,  ib.  405.  *  Sty.  304. 

6  And  vide  1  Danv.  Abr.  50. 


252  JONES  V.  ASHBUENHAM.  [CHAP.   H. 

debtor  came  legitimo  modo  after  his  death  to  the  defendant,  who,  in 
consideration  that  the  plaintiff  would  forbear  his  debt,  promised  to  pay 
it.  There  was  therefore  a  good  consideration  for  the  promise  to  for- 
bear generally.  And  in  Reynolds  v.  Prosser,1  Hardres,  in  argument, 
cites  the  same  case  of  Hume  v.  Hinton  (under  the  name  of  Hummers 
v.  Hunton) ,  as  having  been  adjudged  to  be  no  consideration  to  sustain 
the  promise.  There  is  another  case  which  may  be  cited  for  the  plain- 
tiff, of  Quick  v.  Copleton,2  where  the  defendant's  late  husband  being 
indebted  to  the  plaintiff,  and  the  defendant  about  to  come  to  London, 
and  in  fear  of  being  arrested  by  the  plaintiff,  she  promised  to  pajr  him, 
in  consideration  that  he  would  not  trouble  her  and  would  forbear  till 
Michaelmas.  And  after  verdict,  it  was  moved  in  arrest  of  judgment, 
that,  she  not  being  shown  to  be  executrix  or  administratrix,  her  for- 
bearance was  not  any  consideration ;  which  was  agreed  by  the  Court : 
but  they  held  that  the  subsequent  words,  "  forbear  till  Michaelmas,"  were 
general,  not  only  to  forbear  her  but  all  others,  and  made  a  good  con- 
sideration. But  the  opinion  afterwards  delivered  by  Hyde,  C.  J.,  very 
much  shakes  the  authority  of  this  case  :  for  he  saj-s  that  a  forbearance 
to  sue  one  who  fears  to  be  sued  is  a  good  consideration ;  which  cer- 
tainly cannot  be  maintained  :  and  he  cited  a  case  in  C.  B.  when  he  sat 
there,  where  a  woman,  who  feared  that  the  dead  body  of  her  son  would 
be  arrested  for  debt,  was  holden  liable  upon  a  promise  to  pay  in  con- 
sideration of  forbearance,  though  she  was  neither  executrix  nor  admin- 
istratrix. But  of  this  the  other  judges  are  said  to  have  doubted.  [Lord 
Ellenborough,  C.  J.  It  is  impossible  to  contend  that  this  last  for- 
bearance could  be  a  good  consideration  for  an  assumpsit ;  for  to  seize 
a  dead  body  upon  any  such  pretence  would  be  contra  bonos  mores,  and 
an  extortion  upon  the  relatives.]  The  weight,  then,  of  the  authorities 
is  with  the  defendant,  as  the  principle  clearty  is  with  him.  For  as, 
where  the  forbearance  is  stated  to  be  of  the  defendant  himself,  the 
plaintiff  must  show  that  he  was  before  liable  to  be  sued  ;  so  when  the 
forbearance  is  general,  of  all  the  world,  it  is  equally  reasonable  that 
the  plaintiff  should  show  some  one  person  who  was  liable  to  him  :  for  the 
forbearance  of  a  groundless  suit  has  been  holden  to  be  no  consideration 
for  an  assumpsit,  as  in  Tooley  v.  Windham8  and  Lloyd  v.  Lee.  Here 
the  defendant  is  not  shown  to  be  executrix  or  administratrix,  or  to  have 
assets ;  and  a  promise  even  by  an  executor,  as  such,  is  a  mere  nudum 
pactum  without  assets  at  the  time.4 

Jervis,  contra.  The  consideration  of  general  forbearance,  as  here 
laid,  is  sufficient  to  maintain  the  assumpsit.  To  sustain  a  promise,  the 
consideration  must  either  be  beneficial  to  the  defendant  or  detrimental  to 
the  plaintiff.  In  Pillans  v.  Van  Mierop,4  Yates,  J.,  says  :  "  Any  damage 
to  another,  or  suspension  or  forbearance  of  his  right,  is  a  foundation  for 
an  undertaking  and  will  make  it  binding,  though  no  actual  benefit 

*  Hardr.  73.  2  1  Lev.  161,  1  Sid.  242,  and  1  Keb.  866. 

»  Cro.  Eliz.  206.  <  Rann  v.  Hughes,  7  Term  Rep.  350,  note  (a). 
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accrue  to  the  party  undertaking."  He  adds,  that  there  "the  promise 
and  undertaking  of  the  defendants  did  occasion  a  possibility  of  loss  to 
the  plaintiffs.''  It  is  part  of  the  definition  that  there  must  be  a  right 
in  the  plaintiff;  which  furnishes  an  answer  to  the  cases  of  Tooley  v. 
Windham  and  Lloyd  v.  Lee,  where  no  such  right  appeared.  Now  here 
the  plaintiff  shows  a  debt  due,  and  a  right  to  recover,  though  not 
against  any  person  named  ;  but  it  is  enough  that  he  shows  a  possibility 
of  loss  by  the  forbearance.  [Lord  Ellenborough,  C.  J.  It  is  not 
entitled  to  the  name  of  forbearance  unless  you  show  something  or 
somebody  to  be  forborne.  If  there  be  a  right  which  can  be  enforced 
against  anybody,  no  doubt  that  a  promise  to  forbear  is  a  good  consid- 
eration ;  but  if  there  be  no  person  liable,  how  is  it  entitled  to  the  name 
or  quality  of  forbearance  ?]  The  cases  show  that  it  is  sufficient  if  there 
be  a  right  in  the  plaintiff  which  is  forborne,  though  not  shown  to  be 
capable  of  being  enforced  at  the  time  against  any  particular  person ; 
as  in  Quick  v.  Copleton,  where  the  consideration  relied  on  by  the  Court 
was  not  the  fear  of  being  sued,  but  the  general  forbearance,  "to  for- 
bear till  Michaelmas."  And  yet  it  was  not  averred  there  that  either 
the  defendant  or  any  other  person  was  executrix,  &c,  of  the  deceased 
debtor  ;  and  consequently  no  person  appeared  to  be  liable  to  the  plain- 
tiff at  the  time.  So  in  the  case  of  Hill  v.  Bailey,  in  1  Rol.  Abr.  22,  the 
consideration  relied  on  was  not  that  the  goods  of  the  deceased  debtor 
came  to  the  defendant's  hands  legitimo  modo,  for  then  there  was  no 
occasion  to  lay  any  forbearance  ;  but  the  judgment  turned  on  the  suffi- 
ciency of  the  general  forbearance  to  sue,  to  sustain  the  assumpsit. 
[Lawrence,  J.  The  promise  to  forbear  goes  further  than  the  lawful 
possession  of  assets  ;  for  it  makes  the  defendant  liable  to  judgment  de 
bonis  propriis,  and  not  merely  as  far  as  the  assets  go.  J  Then  the  case 
of  Hume  v.  Hinton  is  in  point  (which  is  merely  misquoted  by  Hardres 
in  argument)  ;  and  that  was  subsequent  to  Smith  v.  Jones,1  which,  it 
appears  from  all  the  reports  of  it  taken  together,  was  a  promise  not  for 
forbearance  generally  but  to  forbear  the  defendant,  which  reconciles 
the  authorities ;  and  the  same  answer  will  apply  to  Eosyer  v.  Lang- 
dale,  which  was  a  promise  in  consideration  that  the  plaintiff  would 
forbear  suit  until  the  defendant  had  taken  out  administration ;  which 
was  taken  to  mean  a  forbearance  to  sue  the  defendant.  But  where  a 
person  is  sued  as  executor,  which  was  the  case  in  Rann  v.  Hughes,  his 
liability  on  a  promise  to  pay  can  only  be  coextensive  with  his  original 
liability  in  respect  of  assets. 

Marryat,  in  reply,  was  stopped  by  the  Court. 

Lord  Ellenborotjgh,  C.  J.  The  way  in  which  I  am  disposed  to 
consider  this  case  will  break  in  upon  no  recognized  rule  of  law,  nor  on 
the  plain  sense  of  what  was  laid  down  by  Mr.  Justice  Yates  in  the 
case  of  Pillans  v.  Van  Mierop.  It  is  a  known  rule  of  law,  that  to  make 
a  promise  obligatory  there  must  be  some  benefit  to  the  party  making  it, 

'  Telv.  184,  Cro.  Jac.  257,  Owen,  133. 
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or  some  detriment  to  the  party  to  whom  it  is  made ;  otherwise  it  is 
considered  as  nudum  pactum  and  cannot  be  enforced.  I  do  not  say 
that  the  opinion  which  I  have  formed  will  not  break  in  on  any  of  the 
cases  which  have  been  cited,  but  it  entrenches  on  no  general  rule  ;  and 
in  order  to  show  that,  I  will  examine  the  rule  referred  to  as  laid  down 
by  Mr.  Justice  Yates,  and  see  how  it  applies  to  the  present  case. 
He  says  that  "  any  damage  to  another,  or  suspension  or  forbearance  of 
his  right,  is  a  foundation  for  an  undertaking,"  &c.  Now  how  does  the 
plaintiff  show  an}-  damage  to  himself  by  forbearing  to  sue,  when  there 
was  no  fund  which  could  be  the  object  of  suit ;  where  it  does  not 
appear  that  any  person  in  rerum  natura  was  liable  to  be  sued  by  him? 
No  right  can  exist  in  this  vague,  abstract,  and  indefinite  way.  Right  is 
a  correlative  term  :  there  must  be  some  object  of  right,  some  object  of 
suit,  some  part}'  who,  in  respect  of  some  fund  or  some  character 
known  in  the  law,  is  liable  ;  otherwise  there  cannot  be  said  to  be  any 
right.  Has  there  been  then  any  suspension  of  the  plaintiff's  right? 
Now  unless  a  right  is  capable  of  being  exercised,  unless  it  can  be  put 
in  force,  there  can  be  no  suspension  of  it.  And  that  it  could  have  been 
exercised  or  put  in  force  but  for  the  promise  made  by  the  defendant,  is 
not  shown.  Then  what  forbearance  is  shown  ?  It  must  be  a  forbear- 
ance of  a  right  which  may  be  enforced  with  effect.  It  is  true  that  a 
promise  may  be  binding  though  there  may  be  no  actual  benefit  result- 
ing to  the  party  making  it,  because  it  is  enough  if  the  plaintiff  may  be 
damaged  by  it ;  but  it  does  not  appear  here  that  the  forbearance  could 
produce  any  detriment  to  the  plaintiff.  It  does  not  therefore  appear  that 
Mr.  Justice  Yates  laid  down  any  doctrine  which  does  not  square  with  the 
general  received  rule  of  law,  that  to  sustain  a  promise  there  must  be  a 
benefit  on  the  one  hand  or  a  detriment  on  the  other.  But  here,  whether 
there  were  any  representative  or  any  funds  of  the  original  debtor  does 
not  appear.  Then,  as  to  the  cases  cited,  that  of  Eosyer  v.  Langdale  is 
strong  to  the  purpose  ;  for  it  was  there  decided  that  a  promise,  in  con- 
sideration that  the  plaintiff  would  forbear  suit  until  the  defendant  had 
taken  out  letters  of  administration,  was  without  foundation,  because  it 
did  not  appear  that  the  party  was  liable  before  administration  taken 
out.  And  this  was  rightly  determined  ;  for  forbearance  of  an  unfounded 
suit  is  no  forbearance.  But  this  case  is  attempted  to  be  met  by  that  of 
Hume  v.  Hinton  in  the  same  book,  where  a  promise  by  the  mother  of 
an  intestate  indebted  to  the  plaintiff,  that  if  he  would  stay  for  the 
money  till  a  given  day  she  would  pay  it,  was  sustained.  That,  how- 
ever, was  after  verdict ;  and  that  is  material  to  be  attended  to,  because 
it  might  be  presumed  to  have  been  proved  that  the  defendant  had  so 
intermeddled  with  the  intestate's  effects  as  to  make  herself  liable  as 
executrix  de  son  tort,  and  had  funds  of  the  deceased  in  her  hands  for 
which,  but  for  the  promise  made,  she  might  have  been  sued  in  that 
character.  But  no  such  intendment  can  be  made  here.  The  case  of 
Quick  v.  Copleton  is  also  relied  on.  That,  too,  was  after  verdict ;  and 
it  was  moved  in  arrest  of  judgment  for  want  of  consideration.     I  think 
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that  even  after  verdict  that  declaration  would  be  bad,  being  vicious  on 
the  face  of  it.  It  is  stated  that  the  defendant's  late  husband  was 
indebted  to  the  plaintiff,  and  that  she  (not  stating  her  to  be  clothed 
with  any  representative  character),  about  to  come  to  London,  and 
being  in  fear  to  be  arrested  by  the  plaintiff,  promised,  &c.  Now  an 
attempt  to  impose  upon  a  person  an  unlawful  terror  (and  the  threaten- 
ing of  an  unlawful  suit  is  as  bad)  can  never  be  a  good  consideration 
for  a  promise  to  pay  ;  yet  that  ground  is  insisted  on  by  the  Chief  Jus- 
tice. And  as  to  the  case  there  cited  by  him,  of  a  mother  who  prom- 
ised to  pa}'  on  forbearance  of  the  plaintiff  to  arrest  the  dead  body  of 
her  son,  which  she  feared  he  was  about  to  do,  it  is  contrary  to  every 
principle  of  law  and  moral  feeling.  Such  an  act  is  revolting  to  human- 
ity, and  illegal ;  and  therefore  any  promise  extorted  by  the  fear  of  it 
could  never  be  valid  in  law.  It  might  as  well  be  said  that  a  promise, 
in  consideration  that  one  would  withdraw  a  pistol  from  another's  breast, 
could  be  enforced  against  the  party  acting  under  such  unlawful  terror. 
Here,  there  being  no  consideration  of  benefit  to  the  defendant,  or  of 
detriment  or  possibility  of  detriment  to  the  plaintiff,  shown  by  him  on 
the  face  of  the  declaration,  and  this  coming  on  upon  demurrer,  where 
nothing  can  be  intended  as  it  may  after  verdict,  I  am  clearly  of  opinion 
that  the  declaration  is  bad. 

Grose,  J.  It  must  be  admitted  that,  if  a  consideration  for  the 
promise  do  not  sufficiently  appear  upon  the  face  of  the  declaration,  it 
cannot  be  supported.  There  is  a  great  difference  between  questions  of 
this  sort,  arising  upon  demurrer  to  the  declaration,  and  in  arrest  of 
judgment  after  verdict ;  in  which  latter  case  every  thing  is  to  be 
intended  which  can  be  in  favor  of  the  verdiet :  but  not  so  on  demurrer. 
It  is  however  said  that  a  detriment  to  the  plaintiff  will  support  an 
assumpsit  as  well  as  a  benefit  to  the  defendant,  and  that  here  the 
plaintiff  alleges  a  forbearance.  But  it  is  a  perversion  of  terms  to  call 
that  a  forbearance  to  sue,  if  there  were  no  person  who  was  capable  of 
being  sued  ;  and  here  none  is  shown.  There  can  be  no  forbearance  in 
such  a  case  ;  and  therefore  there  is  an  end  of  the  consideration.  This 
is  too  plain  to  require  any  thing  further  to  be  said  upon  it,  and  makes  it 
unnecessary,  after  what  my  Lord  has  said,  to  enter  into  the  considera- 
tion of  the  cases. 

Lawkence,  J.  This  question  arises  upon  a  special  demurrer,  which 
points  out  an  objection  to  the  declaration,  that  no  person  is  stated  who 
was  liable  to  be  sued  at  the  time  of  the  promise  made,  in  respect  to 
whom  the  plaintiff  can  be  said  to  have  forborne  suit.  And  on  this 
ground  the  case  is  distinguishable  from  those  relied  on  by  the  plaintiff's 
counsel,  which  were  after  verdict ;  and  in  support  of  which  it  might 
be  said  that  when  the  jury  found  that  the  plaintiff  did  forbear  to  sue, 
they  must  be  presumed  to  have  found,  upon  proof  laid  before  them, 
that  there  was  somebody  who  could  have  been  sued.  But  no  such 
intendment  can  be  made  upon  demurrer.  The  argument  proceeds 
upon  a  fallacy,  in  supposing  that  some  person  must  exist  liable  to  the 
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plaintiff's  suit,  to  forbear  whom  must  consequently  be  a  disadvantage 
to  him,  and  a  consideration  for  the  defendant's  promise.  But  that  is 
not  so.  The  deceased  might  leave  no  assets,  and  there  might  be  no 
administration  to  him  taken  out :  there  would  then  be  no  person  to 
sue.  So  he  might  be  a  bastard,  and  have  no  legal  representatives 
entitled  to  take  out  administration  of  his  effects,  in  which  case  the 
crown  would  be  entitled  to  them ;  and  still  there  would  be  nobody  to 
be  sued.  It  is  not  therefore  true  that  there  must  be  somebody  liable 
to  whom  a  forbearance  to  sue  may  refer.  And  I  agree  with  the  argu- 
ment of  the  defendant's  counsel  that,  if  it  be  no  consideration  for  the 
promise  to  forbear  to  sue  the  defendant,  without  showing  that  the 
defendant  was  before  liable  to  have  been  sued,  it  can  be  no  considera- 
tion for  a  promise  to  forbear  to  sue  all  the  world  generally,  without 
showing  that  some  person  or  other  was  liable  to  be  sued  :  for  without 
that,  the  plaintiff  does  not  show  any  detriment  arising  to  him  from  the 
forbearance  of  his  suit.  The  principle  is  admitted  that  the  plaintiff 
must  show  some  benefit  to  the  defendant  or  some  detriment  to  himself. 
And  I  understand  Mr.  Justice  Yates,  in  illustrating  that  principle  in 
the  passage  cited,  to  say  that  where  it  appears  on  the  face  of  the 
declaration  that  there  is  somebody  whom  the  plaintiff  maj'  sue,  it  is 
not  necessary  to  show  that  he  would  be  benefited  by  suing  him ;  it  is 
sufficient  that  there  is  some  person  whom  he  might  sue,  and  from  whom 
he  might  obtain  satisfaction. 

Le  Blanc,  J.  The  definition  by  Mr.  Justice  Yates  of  a  considera- 
tion sufficient  to  maintain  a  promise  is,  that  it  be  either  of  some  benefit 
to  the  defendant  or  some  detriment  to  the  plaintiff.  It  is  sufficient 
if  it  be  a  detriment  to  the  plaintiff,  though  no  actual  benefit  accrue  to 
the  party  undertaking.  So  far  only  the  definition  goes.  Afterwards 
indeed,  in  commenting  on  that  definition,  he  says  that  the  promise  of 
the  defendant  did  occasion  a  possibility  of  loss  to  the  plaintiffs.  They 
might,  he  says,  have  been  thereby  prevented  from  resorting  to  the 
original  debtor,  or  getting  further  security  from  him.  But  all  this 
latter  part  is  only  a  comment  on  the  definition,  and  showing  how  the 
case  then  in  judgment  applied  to  it.  But  I  do  not  take  it  to  be  any 
part  of  the  definition  itself  intended  to  be  laid  down  by  him,  that  if 
any  person  stated  that  he  had  forborne  suing  on  a  cause  of  action 
which  might  (or  might  not)  by  possibility  occasion  a  loss  to  him,  that 
was  a  sufficient  ground  for  an  undertaking  by  another  to  pay  him. 
Now  here  the  plaintiff  endeavors  to  make  out  a  detriment  to  himself 
by  showing  that  one  deceased  was  indebted  to  him  ;  and  that,  in  consid- 
eration that  he  would  forbear  and  give  day  of  payment,  the  defendant 
promised,  &c.  But  it  does  not  follow  of  course  from  thence  that  any 
detriment  arose  to  the  plaintiff  from  his  forbearance,  if  it  do  not 
appear  that  there  was  any  person  whom  he  could  have  sued.  And 
the  general  current  of  authorities  shows  that  it  is  not  sufficient  to  state 
a  consideration  to  forbear  generally,  unless  it  be  also  shown  that  there 
was  some  person  to  be  forborne.     Now  here  the  declaration  does  not 
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state  that  there  was  any  representative  of  the  debtor,  or  that  anj- 
person  had  taken  out  administration  to  him,  or  that  any  person  was 
going  to  administer  to  the  effects  and  to  satisfy  the  plaintiff's  debt, 
but  was  prevented  from  so  doing  by  the  undertaking  of  the  defendant. 
There  therefore  appears  to  be  a  want  of  consideration  to  sustain  the 
promise.  Judgment  for  the  defendant.1 


PAYNE  v.  WILSON,  One,  &c. 
In  the  King's  Bench,  November  15,  1827. 

[Reported  in  7  BarnewaU  $•  Creswell,  423.] 

Assumpsit.  The  declaration  stated  that,  at  the  time  of  making  the 
promise  of  the  defendant  thereinafter  mentioned,  one  C.  Vaux  was 
indebted  to  the  plaintiff  in  103/.  8*.,  for  the  recovery  of  which  the 
plaintiff  had  commenced  an  action  against  C.  Vaux  in  K.  B.,  and 
in  which  action  C.  Vaux  had  signed  a  cognovit  for  the  payment  of  the 
said  debt  of  1031.  8s.,  together  with  the  costs  of  the  said  action,  at 
certain  times  therein  mentioned,  to  wit,  at,  &c. ;  that  before  the  making 
of  the  promise  of  the  defendant,  C.  Vaux  having  made  default  in 
payment  of  the  whole  of  the  sum  of  103Z.  8*.  at  the  time  specified 
in  the  cognovit,  he  the  plaintiff  was  about  to  take  proceedings  on 
the  cognovit;  and  thereupon,  to  wit,  on,  &c,  at,  &c,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant,  would  consent 
to  suspend  proceedings  against  C.  Vaux  on  the  cognovit  so  signed  by 
him,  he  the  defendant  undertook  and  promised  the  plaintiff  to  pay  to 
him,  the  plaintiff,  30Z.  on  account  of  the  said  debt  on  the  1st  of  April 
then  next,  and  a  further  sum  at  a  subsequent  day.  Averment :  that 
the  plaintiff  did  suspend  all  further  proceedings  against  the  said 
C.  Vaux  on  the  cognovit,  of  which  the  defendant  had  notice.  Breach  : 
non-payment  of  the  30Z.  Plea  :  the  general  issue.  At  the  trial  before 
Lord  Tenterden,  C.J.,  at  the  Middlesex  Sittings  after  Hilary  Term,  1827, 
the  plaintiff  produced  in  evidence  the  following  paper,  signed  by  the 
defendant:  "Mr.  R.  Payne  having,  at  my  instance  and  request,  con- 
sented to  suspend  proceedings  against  the  above  named  defendant  on 
the  cognovit  signed  by  him  in  this  cause,  and  given  for  payment  of 
the  debt  this  day,  I  do  hereby,  in  consideration  thereof,  personally 
undertake  and  promise  to  pay  to  the  plaintiff  the  sum  of  30/.  on 
account  of  the  said  debt,  on  the  first  day  of  April  now  next ;  and  the 
further  sum  of  531.  3s.  within  four  months  next  ensuing  the  first  day  of 
April."  It  was  objected,  on  the  part  of  the  defendant,  that  there  was 
a  variance  between  the  contract  proved  and  that  alleged  in  the  decla- 
ration ;  the  consideration  for  the  promise  stated  in  the  declaration  being 

»  See  Nelson  v.  Serle,  4  M.  &  W.  795.  —  Ed. 
17 
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executory,  whereas  the  consideration  proved  had  been  executed.  Lord 
Tenterden,  C.  J.,  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
but  reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 
Campbell,  in  Easter  Term,  obtained  a  rule  nisi,  first,  for  entering  a  non- 
suit on  the  objection  taken  at  the  trial ;  and,  secondly,  for  arresting 
the  judgment,  on  the  ground  that  no  sufficient  consideration  for  the 
promise  was  stated  in  the  declaration,  it  not  being  alleged  that  the 
plaintiff  had  consented  to  forbear  to  sue  for  any  definite  time  ;  and 
also  that  it  was  not  properly  averred  that  the  consideration  was  per- 
formed. 

The  Attorney  General1  and  Wightman  now  showed  cause.  There 
was  sufficient  proof  of  the  executory  consideration  stated  in  the 
declaration.  The  proof  was  that,  in  consideration  of  the  plaintiff's 
having,  at  the  request  of  the  defendant,  consented  to  suspend  proceed- 
ings against  Vaux,  the  defendant  promised.  Now  that  implies  that 
the  defendant's  request  to  suspend  the  proceedings  preceded  the  con- 
sent given  by  the  plaintiff,  and  therefore  this  was  evidence  of  a  promise 
made  by  the  defendant  in  consideration  that  the  plaintiff  would  suspend 
proceedings. 

Campbell,  contra.  The  consideration  proved  in  this  case  was  exe- 
cuted, the  consideration  alleged  was  executor}-.  There  is  a  material 
distinction  between  considerations  executory  and  executed.  Execu- 
tory considerations  are  traversable,  and  performance  must  be  averred 
with  time  and  place.  It  depends  on  the  performance  of  the  consid- 
eration, whether  the  promise  be  binding.  If  the  consideration  be 
executed,  the  promise  is  immediately  binding ;  there  is  no  condition 
or  qualification.  Here  the  consideration  alleged  in  the  declaration 
was  executorj^,  and  it  would  depend  upon  the  plaintiff's  consent  to 
suspend  the  proceedings,  whether  the  defendant's  promise  were  bind- 
ing. In  the  contract  proved,  the  consideration  was  executed.  No 
subsequent  consent  of  the  plaintiff  was  necessary  to  make  the  defend- 
ant liable.  But  no  sufficient  consideration  appears  in  the  contract 
itself,  nor  is  alleged  in  the  declaration ;  for  a  forbearance  to  sue  is  a 
good  consideration  for  a  promise,  only  where  it  is  absolute,  Mapes  v. 
Sidney  ; '  or  for  a  definite  portion  of  time,  Fisher  v.  Richardson  ; 8  or  a 
reasonable  time,  Johnson  v.  Whitchcott : 4  forbearance  for  a  little6  or 
some  time 6  is  not  sufficient.  And  even  supposing  this  could  be  con- 
sidered as  a  contract  to  suspend  proceedings  for  some  definite  peiiod, 

1  Sir  James  Scarlett.  —  Ed.  2  Cro.  Jac.  683. 

8  Cro.  Jac.  47.  i  1  Rol.  Abr.  24,  pi.  33. 

5  1  Rol.  Abr.  23,  pi.  25.  ["If  A.  be  indebted  to  B.  in  20Z.,  and  B.  says  to  A.  that 
he  will  sue  him  for  the  debt,  whereupon  A.  says  to  him  that,  if  he  will  forbear  him 
per  pauhdum  tempus,  he  will  pay  him,  this  is  not  a  good  consideration  for  an  assumpsit, 
because  he  could  sue  him  immediately."  —  Ed.] 

0  1  Rol.  Abr.  23,  pi.  26.  ["  If  A.  promise  B.,  in  consideration  that  he  will  forbear 
to  sue  him  for  a  certain  debt  pro  aliquo  tempore,  that  he  will  pay  him,  and  it  is  averred 
that  he  forbore  him  for  a  year,  this  is  not  a  good  consideration,  for  aliquod  temput  is 
at  least  as  little  as  paululum  tempus."  —  Ed.] 
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it  is  not  alleged  that  the  plaintiff  did  suspend  his  proceedings  abso- 
lutely, or  for  any  definite  period  of  time. 

Lord  Tentekden,  C.  J.  I  think  that  the  contract  stated  in  the 
declaration  was  sufficiently  proved  by  the  paper  produced  in  evidence  ; 
for  it  must  be  implied,  from  the  contents  of  the  paper,  that  the  defend- 
ant's promise  was  made  in  consideration  that  the  plaintiff  would  sus- 
pend his  proceedings  against  Vaux.  It  states  that  the  plaintiff  had 
consented  to  do  so  at  the  request  of  the  defendant.  That  request, 
therefore,  must  have  preceded  and  induced  the  consent  given  to  sus-, 
pend  the  proceedings.  Then,  as  to  the  objections  in  arrest  of  judg- 
ment, it  is  said  that  it  does  not  appear  that  the  plaintiff  consented  to 
suspend  the  proceedings  for  any  definite  time.  The  promise  made  by 
the  defendant  was  to  pay  30Z.  on  the  1st  of  April,  in  consideration  of 
the  plaintiff's  consenting  to  suspend  proceedings.  That  imports  that 
the  proceedings  were,  at  all  events,  to  be  suspended  until  that  period  ; 
and  I  think  that  the  averment  that  the  plaintiff  did  suspend  the  pro- 
ceedings is  sufficient  after  verdict,  because  it  must  be  taken  that  it  was 
proved  at  the  trial  that  the  plaintiff  had  suspended  the  proceedings, 
either  for  a  time  required  by  law,  or  for  a  definite  or  reasonable  time. 

Bayley,  J.  I  think  there  was  no  variance  in  this  case.  The  decla- 
ration states  that,  in  consideration  that  the  plaintiff  would  consent  to 
suspend  the  proceedings,  the  defendant  promised.  Now  I  think  that 
the  fair  meaning  of  that  is,  "in  consideration  that  he  would  suspend 
proceedings,  the  defendant  promised ; "  and  I  think  that  is  proved  by 
the  paper  produced  in  evidence.  I  think  also  that  it  must  be  taken, 
after  verdict,  that  the  agreement  was  to  suspend  until  the  1st  of  April, 
and  also  that  the  allegation  that  he  did  suspend  is  sufficient. 

Littledale,  J.  I  am  of  the  same  opinion.  There  is  a  clear  dis- 
tinction between  considerations  executed  and  executory.  In  Com. 
Dig.,  tit.  Action  on  the  Case  upon  Assumpsit  (B.  12),  it  is  laid  down 
that  "  an  assumpsit  lies,  though  the  consideration  be  executed  in  part, 
as  in  consideration  that  he  had  done  a  thing  at  my  request ;  "  and  after- 
wards it  is  laid  down,  "  so,  if  the  consideration  is  continuing,  though 
the  act  be  executed,  as  in  consideration  that  the  lessee  now  in  posses- 
sion had  paid  his  rent  very  well,  to  save  him  harmless  ;  for  prompt 
payment  of  the  rent  is  a  continuing  consideration  when  he  remains  in 
possession."  In  the  present  case  there  was  a  continuing  consideration, 
for  the  plaintiff  not  only  had  consented  to  suspend  the  proceedings,  but 
that  they  should  be  suspended  until  the  1st  of  April  (until  the  instal- 
ments became  due) .  Therefore,  this  might  be  alleged  in  pleading  either 
as  an  executed  or  executory  consideration  ;  and  it  was,  therefore,  prop- 
erly described  in  the  declaration.  As  to  the  objection  in  arrest  of  judg- 
ment, I  think  it  must  be  taken,  after  verdict,  that  the  defendant  did 
suspend  his  proceedings  absolutely,  or  for  a  reasonable  time. 

Rule  discharged. 
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SMITH  v.   ALGAE. 

In  the  King's  Bench,  November  26,  1830. 

[Reported  in  1  Bamewall  fr  Adolphus,  603.] 

Assumpsit.  The  first  count  stated  that  the  plaintiff  had  obtained 
judgment  against  one  Elizabeth  Mackenzie  for  a  debt  of  571.  and  65*. 
costs,  and  for  satisfaction  thereof  had  sued  out  a  writ  of  fieri  facias  to 
levy  the  said  debt  and  costs  of  the  goods  of  the  said  E.  M.  ;  that  the 
plaintiff  was  about  to  enforce  the  execution  of  the  said  writ,  and  to  levy 
to  the  amount  of  107Z.  upon  goods  of  E.  M.  of  the  value  of  200?. ,  which 
the  defendant  had  in  his  custody ;  and  that  afterwards,  in  considera- 
tion of  the  premises,  and  that  the  plaintiff,  at  the  defendant's  instance, 
would  forego  executing  the  writ  against  the  said  goods  for  the  recov- 
ery of  the  said  sum  of  107?.,  defendant  undertook  to  pay  plaintiff  the 
last-mentioned  sum  in  seven  days  then  next  following ;  that  plaintiff 
forbore  accordingly,  but  defendant  did  not  pay.  The  second  count 
stated  the  consideration  to  be,  that  the  plaintiff  would  forbear  exe- 
cuting a  writ  of  fieri  facias  issued  against  the  goods  of  E.  M.,  not  say- 
ing at  whose  suit  or  for  what  sum.  The  defendant  demurred  specially 
to  each  count ;  and  there  was  a  joinder  in  demurrer. 

Piatt,  in  support  of  the  demurrer,  confined  his  argument  to  the  first 
count ;  the  Court  holding  the  second  to  be  clearly  bad.  No  legal  con- 
sideration is  shown  for  the  promise.  The  judgment  was  for  57?.  debt, 
and  65s.  costs ;  it  does  not  appear,  therefore,  that  the  plaintiff  could 
have  any  right  to  levy  107?.  Forbearance  is  no  consideration  where 
there  was  originally  no  cause  of  action.  Lloyd  v.  Lee.  If  a  party  is 
illegally  arrested,  his  release  is  no  consideration  for  a  promise  to  pay 
the  debt.  Atkinson  v.  Settree.  To  prove  a  forbearance,  it  is  neces- 
sary to  show  a  right  in  one  party  which  could  have  been  exercised 
with  effect  against  the  other.  Jones  v.  Ashburnham.  The  undertaking 
here  alleged  is  to  pay  107/.  ;  it  was  necessary  to  show  a  consideration 
equally  extensive  with  the  promise ;  but  the  forbearing  to  levy  107?. 
was  not  a  valid  consideration,  inasmuch  as  the  judgment  stated  would 
not  have  warranted  a  levy  to  that  amount. 

Kelly,  contra,  was  stopped  by  the  Court. 

Lord  Tenterden,  C.  J.  I  agree  in  the  principles  laid  down  in  the 
cases  which  have  been  cited,  but  they  do  not  appear  to  me  to  be 
applicable.  It  is  true  the  plaintiff  might  not  perhaps  have  been  enti- 
tled to  recover  to  the  full  extent  of  107/.,  though,  it  is  to  be  observed, 
he  might  have  levied  the  costs  of  the  execution  in  addition  to  the  sum 
given  by  the  judgment.  But  he  had  a  right  at  least  to  levy  60?.  ;  and 
if,  in  consideration  of  his  forbearing  that,  the  defendant  promised  to 
pay  him  the  larger  sum,  —  if  the  inconvenience  of  an  execution  against 
these  goods  at  the  time  in  question  was  so  great  that  the  defendant 
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thought  proper  to  buy  it  off  at  such  an  expense,  — I  do  not  see  that 
the  consideration  is  insufficient  for  the  promise. 

Pause,  J.  If  a  plaintiff  has  a  fieri  facias  indorsed  to  levy  60/., 
there  is  no  reason  why  the  forbearing  to  execute  such  writ  should  not 
be  a  good  consideration  for  a  promise  by  a  third  person  to  pay  double 
the  amount  at  the  end  of  seven  days.  What  damages  the  plaintiff 
may  recover  in  an  action  on  such  a  promise  is  another  question. 

Taunton  and  Patteson,  JJ.,  concurred. 

Judgment  for  the  plaintiff  on  the  first  count. 


MORTON  v.  BURN  and  VAUX. 
In  the  King's  Bench,  Mat  25,  1837. 

[Reported  in  1  Adolphus  fr  Ellis,  19.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  whereas 
before  and  at  the  time  of  making  the  promise,  &c,  to  wit,  12th  April, 
1834,  the  defendants  were  indebted  to  the  plaintiff  in  728/.  2s.  6c/.,  and 
interest  thereon  from  1st  February,  1834,  under  and  by  virtue  of  a 
bond  dated  14th  July,  1832,  and  a  certain  indenture  and  deed  of 
assignment  thereof,  dated  19th  October,  1833  ;  and  that,  according  to 
the  condition  of  the  said  bond,  228/.  2s.  6c/.,  part  of  the  said  sum  of 
728/.  2*.  6c/.,  ought  to  have  been  paid  on  the  1st  February  then  last 
past ;  and  thereupon,  in  consideration  of  the  premises,  and  also  in  con- 
sideration that  plaintiff  would  accept  and  receive  payment  of  the  said 
sums  of  money  on  the  days  and  times  after-mentioned,  and  in  the 
mean  time  give  time  to  defendants  for  payment,  the  defendants  under- 
took, &c,  that  the  whole  of  the  said  228/.  2*.  6c/.,  with  interest  from 
1st  February,  1834,  should  be  paid  to  plaintiff  on  or  before  1st  June 
then  next,  or  in  default  thereof  that  defendants  would  sign  a  warrant 
of  attorney  to  plaintiff  to  enter  up  judgment  against  them  forthwith  for 
the  same  ;  and  that  defendants  would  pay  to  plaintiff  50/.  quarterly,  on 
1st  September,  &c,  in  every  year,  until  the  further  sum  of  500/.  (resi- 
due of  the  said  728/.  2*.  6c/.)  with  interest  at  5/.  per  cent,  per  annum, 
should  be  fully  paid  and  satisfied  ;  and  in  default  of  paying  any  of  the 
last-mentioned  instalments,  defendants  would  execute  a  warrant  of 
attorney  to  plaintiff  forthwith  to  enter  up  judgment  against  them  for 
the  whole  500/.  and  interest,  or  so  much  thereof  as  might  then  remain 
due.  Averment,  that  plaintiff  did  forbear  and  give  time  to  defendants 
for  the  payment  of  the  said  728/.  2*.  6c/.  and  interest,  until  and  upon 
the  respective  days  and  times  mentioned  for  payment  thereof  in  the 
said  promise  and  undertaking  of  the  defendants  ;  and  although  defend- 
ants paid  plaintiff  the  said  228/.  2s.  6c/.  and  interest  thereon,  yet  they  did 
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not  uor  would  pay  plaintiff  50Z.  quarterly,  on  the  days  and  times  above- 
mentioned  in  that  behalf,  but  therein  wholly  made  default ;  and  a  large 
sum  of  money  of  the  said  instalments,  viz.,  250/.,  for  five  several  sums 
of  50/.,  respectively  due  on  1st  September,  1835,  &c,  now  is  wholly 
due  and  in  arrear,  &c. ;  and  although  defendants  made  default  in  pay- 
ment of  the  respective  sums  on  the  days  and  times  aforesaid,  according 
to  the  tenor  and  effect,  &c,  of  their  said  promise  and  undertaking,  yet 
defendants  did  not  nor  would  execute  a  warrant  of  attorney  to  enable 
plaintiff  forthwith  to  enter  up  judgment  against  them  for  so  much  of 
the  500Z.  and  interest  as  then  remained  due,  &c.  There  was  a  second 
count  on  an  account  stated,  and  for  interest. 

Pleas  :  1.  Non  assumpsit.  2.  To  the  first  count,  that  there  was  not 
any  good  or  valuable  consideration  for  the  promises  in  the  first  count 
mentioned  ;  conclusion  to  the  country.     Issues  on  both  pleas. 

On  the  trial  before  Coleridge,  J.,  at  the  Middlesex  "Sittings  after 
Michaelmas  Term,  1836,  a  verdict  was  found  for  the  plaintiff.  In 
Hilary  Term  last,  F.  Edwards  obtained  a  rule  nisi  for  arresting  the 
judgment. 

Cresswell  and  W.  H.  Watson  now  showed  cause.  It  is  objected  that 
the  action  should  have  been  shaped  in  debt  on  the  bond,  not  in 
assumpsit ;  and  that  the  declaration  shows  no  consideration  for  the 
promise.  In  Com.  Dig. ,  action  upon  the  Case  upon  Assumpsit  (B.  1) ,  it 
is  laid  down  that  assumpsit  may  be  supported  upon  "  consideration  of 
the  forbearance  of  a  suit  against  an  heir  upon  a  bond  of  his  ancestor,  if 
he  was  bound  and  had  assets."  Now  there  the  obligee  might  have 
sued  the  heir  on  the  bond.  And  again,  "  so,  in  consideration  of  for- 
bearance by  the  assignee  of  a  bond,  if  he  has  a  letter  of  attorney  to 
sue  and  release  ; "  for  which  Pitt  v.  Bridgwater  is  cited  from  Eolle's 
Abridgment.1  In  Mowse  v.  Edney  2  it  was  held  that,  if  A.  be  indebted 
to  B.  by  bill,  and  B.  be  indebted  to  C,  and  B.,  in  satisfaction  of  his 
debt,  assign  A.'s  bill  to  C,  and  before  the  day  of  payment  A.  promise 
C.  that  if  he  will  forbear  paj-ment  for  a  week,  he  will  then  pay  him, 
and  C.  do  forbear  accordingly,  still  there  is  no  consideration  for  the 
promise  ;  because,  notwithstanding  the  assignment  of  the  bill,  yet  the 
propertj'  of  the  debt  remained  alwa}-s  in  the  assignor.  In  that  case  it 
does  not  appear  that  the  week  would  expire  before  the  clay  of  payment 
arrived  ;  and  if  not,  there  would  be  no  advantage  to  the  defendant  or 
detriment  to  the  plaintiff.  Without  some  explanation  of  this  kind,  the 
ease  is  inconsistent  with  the  authorities.  In  Potter  v.  Tumor3  the 
defendant  had  given  a  bond  for  30/.  to  J.  B.,  who  had  given  a  bond  for 
50/.  to  the  plaintiff;  and  J.  B.  assigned  to  the  plaintiff  the  debt  due 
from  the  defendant,  and  gave  the  plaintiff  a  letter  of  attorney  to  receive 
the  money  to  his  own  use,  with  a  power  to  sue  for  it,  or  release  :  the 

1  1  Rol.  Abr.  20,  Action  sur  Case  (V.),  pi.  11. 

2  1  Hoi.  Abr.  20,  Action  sur  Case  (V.),  pi.  12;  1  Vin.  Abr.  304,  Actions  [of  As- 
sumpsit] (U.),  pi.  12. 

3  Palm.  186;  s.c.  Winch.  7. 
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plaintiff  demanded  the  30?.  of  the  defendant,  who  promised  him  that, 
if  the  plaintiff  would  forbear  and  give  him  respite  till  Sturbridge  fair, 
he  would  then  pay  him :  and  on  motion  in  arrest  of  judgment,  it  was 
held  that  this  was  not  a  good  consideration.  This  case  is  certainly 
against  the  plaintiff;  but  it  is  contradicted  by  all  the  other  authorities, 
as  is  said  in  note  (1)  to  Forth  v.  Stanton,1  where  the  cases  are  collected ; 
Reynolds  v.  Prosser ; 2  Oble  v.  Dittlesfield ; 3  "Willmot  v.  Prigget ;  * 
Russel  v.  Haddock.6  In  the  last  case,  and  in  Reynolds  v.  Prosser,2  the 
debt  forborne  was  on  a  judgment,  which,  being  a  higher  security  than 
a  bond,  seems  more  open  to  the  objection  against  the  form  of  action. 
It  is  sufficient  consideration  if  there  be  either  a  benefit  to  the  defend- 
ant or  a  detriment  to  the  plaintiff.  Here  there  are  both.  The  assignee 
might  here  sue  in  the  name  of  the  obligee,  and  this  court  would  not 
allow  the  obligee  to  release  the  action.  The  contract  sued  on  is  to 
pay  the  money  or  do  a  collateral  act :  no  one  but  the  plaintiff  can  take 
advantage  of  such  a  contract.  Here  too  the  declaration  avers  that  the 
defendant  was  actually  indebted  to  the  plaintiff:  after  verdict  it  may  be 
assumed  that  the  defendant  was  a  party  to  the  indenture  of  assignment, 
and  covenanted  to  pay  the  plaintiff ;  then  it  comes  to  the  simple  case 
of  forbearance  by  a  covenantee. 

F.  Edwards,  contra.  A  detriment  to  the  plaintiff  or  a  benefit  to  the 
defendant  is  a  good  consideration :  but  here  the  agreement  to  forbear 
was  not  binding  on  the  plaintiff;  he  therefore  gave  up  nothing,  and  the 
defendant  gained  nothing.  After  the  assignment  the  plaintiff  might 
have  sued  in  equity  in  his  own  name,  or  at  law  in  the  name  of  the 
obligee.  And  again  the  plaintiff's  right  is  not  strengthened  by  the 
parol  agreement :  the  defendant  was  not  less  liable  to  these  suits  before 
the  agreement  than  after ;  therefore  he  merely  promised  what  he  was 
before  liable  to  do,  which  was  no  consideration  for  a  promise  on  the 
part  of  the  plaintiff.  Harris  v.  "Watson.6  Now,  if  the  plaintiff  was 
not  bound  to  perform  his  part  of  the  agreement,  the  defendant  could 
not  be  liable.  [Patteson,  J.  That  proposition  seems  too  broad. 
Suppose  I  say,  If  you  will  furnish  goods  to  a  third  person,  I  will 
guarantee  the  payment :  there  3Tou  are  not  bound  to  furnish  them ; 
yet,  if  you  do  furnish  them  in  pursuance  of  the  contract,  you  may  sue 
me  on  my  guaranty.]  Here  the  contract  could  only  be  supported  by 
a  consideration  perfect  and  definite  at  the  time  of  the  contract,  and 
such  that  the  party  from  whom  it  moved  was  at  the  time  made  inca- 
pable of  retracting.  This  is  the  only  principle  upon  which  mutual 
promises  can  constitute  a  consideration ;  and  it  is  confirmed  by  East 
London  Water  "Works  Company  v.  Bailey,'  Mowse  v.  Edney,  and 
Potter  v.  Tumor.     Fenner  v.  Meares 8  may  be  considered  an  authority 

i  1  "Wins.  Saund.  210.  "  Hard.  71.  s  1  Ventr.  153. 

<  1  Kol.  Abr.  29,  Action  sur  Case  (V.),  pi.  60.  6  i  Ley.  188. 

6  Peake,  N.  P.  C.  72.  See  Lord  Ellenborough's  remarks  on  this  case  in  Stilk  ». 
Myrick,  6  Esp.  129 ;  s.  c.  2  Campb.  317. 

7  i.  Bing.  283.  8  2  W.  Bl.  1269. 
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the  other  way ;  but  that  case  cannot  be  relied  upon  after  Lord  Ken- 
yon' s  remarks  in  Johnson  v.  Collings,1  and  those  of  Lord  Ellenborough 
in  Williams  v.  Everett.2  Further,  the  forbearance  is  no  consideration, 
unless  there  was  a  good  cause  of  action  at  the  time  of  the  contract. 
Now  there  was  no  legal  cause  of  action  between  these  parties.  And 
if  the  plaintiff  rely  upon  his  right  to  sue  in  equity,  he  lets  in  every 
equitable  answer  to  the  claim,  as  for  instance  a  set-off  against  the  orig- 
inal obligee.  But  it  is  clear  that  no  such  set-off  would  be  allowed  in 
this  action ;  the  forbearance  of  the  equitable  suit  can  therefore  be  no 
consideration  here.  [Patteson,  J.  You  must  contend  that  the  defend- 
ant could  have  a  set-off  if  the  plaintiff  proceeded  in  equity  on  the  new 
agreement  alone.  For,  if  the  proceeding  were  on  the  bond  itself,  the 
defendant  would  have  a  set-off  at  law  as  much  as  in  equity.]  Fur- 
ther, this  is  an  attempt  to  vary  an  instrument  under  seal  by  a  parol 
agreement.  The  obligation  of  the  bond  itself  could  not  be  directly 
released  by  parol ;  neither  therefore  can  this  be  effected  indirectly, 
either  wholly  or  in  part.  Anonymous  Case  in  Cowper.8  It  might  be 
otherwise,  if  the  contract  sued  on  were  to  do  something  distinct  from 
the  obligation  in  the  bond,  as  in  White  v.  Parkin.4  Again,  if  this  were 
a  good  contract,  the  defendant  would  be  liable  to  two  actions  on  the 
same  instrument ;  for  there  is  nothing  to  prevent  the  original  obligee, 
or  an  assignee  of  the  present  plaintiff,  from  suing  the  defendant  on  the 
bond  at  any  time.  [Littledale,  J.  That  would  be  an  action  for  a 
different  cause  from  this :  that  would  be  on  the  bond ;  this  is  on  the 
parol  contract.]  The  case  of  forbearance  toward  the  heir  of  an  obligor 
has  been  relied  on ;  but  an  heir  is  to  pay  only  if  he  has  assets  by 
descent.  That  raises  a  question  to  be  determined  by  parol  evidence. 
And  as  the  heir's  liability  is  conditional,  not  absolute  like  that  of  the 
obligor,  he  may  be  supposed  to  promise  to  pay  when  he  has  assets,  which 
creates  a  liability  different  from  that  of  the  party  to  the  original  bond. 

Cur.   adv.  vult. 

Lord  Denman,  C.  J.,  in  this  Term  (June  12th)  delivered  the  judg- 
ment of  the  Court. 

This  is  a  motion  in  arrest  of  judgment.  The  question  is,  whether 
forbearance  for  a  given  time  on  the  part  of  the  assignee  of  a  bond  to 
sue  the  obligors  is  a  good  consideration  for  a  promise  by  the  obligors 
to  pay  the  assignee  at  the  expiration  of  that  time,  or  give  him  a  war- 
rant of  attorney  for  the  amount. 

It  was  objected  that  there  is  no  mutuality  in  the  agreement ;  for 
that,  if  the  plaintiff  had  sued  the  defendants  in  the  obligee's  name,  the 
promise  to  forbear  would  be  no  answer.  Again,  that  this  is  a  mere 
nudum  pactum,  being  only  a  promise  to  do  that  which  the  defendants 
were  already  bound  to  do  by  their  bond.  And  further,  that,  if  this 
promise  be  binding,  it  amounts  to  varying  a  deed  by  parol  contract, 

i  1  East,  101.  a  14  East,  582.    See  p.  587,  note  (a). 

»  1  Cowp.  128,  129.  *  12  East,  678. 
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which  is  contrary  to  the  rule  of  law.  We  do  not  think  any  of  these 
objections  sufficient  to  arrest  the  judgment. 

As  to  the  first,  there  is  sufficient  mutuality ;  for  although  the  agree- 
ment to  forbear  would  not  be  pleadable  to  an  action  in  the  name  of  the 
obligee,  yet,  unless  the  plaintiff  did  forbear  according  to  his  agreement, 
he  would  not  be  able  to  sue  on  the  defendant's  promise.  He  is  obliged 
to  aver,  as  he  does  in  the  present  declaration,  that  he  has  forborne, 
which  is  a  condition  precedent  to  his  suing. 

As  to  the  second  objection,  this  is  not  a  mere  nudum  pactum,  for  the 
defendants  promise  to  pay  the  plaintiff,  a  third  person,  whom  they 
were  not  bound  to  pay  by  their  bond ;  and  they  promise,  in  considera- 
tion of  a  detriment  sustained  by  the  plaintiff  at  their  request,  namely, 
a  forbearance  to  enforce  his  right  in  the  name  of  the  obligee. 

As  to  the  third  objection,  the  bond  is  in  no  respect  varied  by  this 
agreement.  The  new  contract  entered  into  by  the  defendants  with 
the  plaintiff  leaves  the  bond  just  as  it  was  before ;  it  was  forfeited 
before  the  agreement,  and  so  it  remains ;  and  the  agreement  would  be 
no  answer  to  an  action  on  it. 

The  cases  on  this  subject  are  collected  in  Mr.  Serjt.  Williams's  notes 
to  Forth  v.  Stanton,1  and  to  Barber  v.  Fox,2  to  which  may  be  added 
Yard  v.  Eland,8  and  other  cases  collected  in  Comyns's  Digest,  Action 
on  the  Case  upon  Assumpsit  (B) ,  Consideration.  They  are  all  in  favor 
of  the  action  lying,  with  the  exception  of  Potter  v.  Turnor,  which  we 
think  inconsistent  not  only  with  the  current  of  authorities,  but  with 
established  principles. 

For  these  reasons  we  are  of  opinion  that  the  rule  to  arrest  the  judg- 
ment in  this  case  must  be  discharged.  Huh  discharged. 


WADE  v.   SIMEON. 
In  the  Common  Pleas,  January  21,  1846. 

[Reported  in  2  Common  Bench  Reports,  548.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  plain- 
tiff had  commenced  an  action  against  the  defendant  in  the  Court  of 
Exchequer  for  the  recovery  of  the  two  sums  of  1300/.  and  700/.,  with 
interest ;  that  he  had  declared  therein,  the  defendant  had  pleaded 
divers  pleas  to  his  declaration,  and  divers  issues  had  been  joined  in 
said  action ;  that  the  plaintiff  had  given  notice  of  trial  in  said  action 
and  entered  the  nisi  prius  record  therein,  and  said  trial  was  appointed 
to  take  place  on  the  7th  of  December,  1844 ;  that  the  plaintiff  had 
incurred  costs  and  charges  in  said  action  to  the  amount  of,  to  wit,  300/. ; 

i  1  "Wras.  Saund.  210,  note  (1).  2  2  Wms.  Saund.  137,  note  (2). 

*  1  Lord  Kaym.  368. 
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that  on  the  3d  of  said  December  the  defendant  had  notified  the  plain- 
tiff that  he  should  apply  to  the  Court  of  Chancery  for  an  injunction  to 
restrain  the  plaintiff  from  issuing  execution  on  any  judgment  which  he 
might  obtain  in  said  action  ;  that  thereupon,  on  the  6th  of  said  Decem- 
ber, in  consideration  that  the  plaintiff  would  forbear  prosecuting  and 
would  stay  all  proceedings  in  said  action  until  the  14th  of  said  December 
inclusive,  except  as  hereinafter  stated,  the  defendant  promised  the  plain- 
tiff to  pay  him  said  sums  and  interest  on  said  14th  of  December,  together 
with  said  costs  and  charges  to  be  taxed  :  in  default  whereof  the  plaintiff 
should  be  at  liberty  to  sign  judgment  in  said  action,  and  that  a  judge's 
order  might  be  obtained  in  said  action  to  secure  such  payment,  and 
that  said  application  to  the  Court  of  Chancery  should  be  abandoned. 
Averment,  that  the  plaintiff,  confiding  in  said  promise,  withdrew 
the  said  record,  and  forbore  prosecuting  and  stayed  all  proceedings 
in  the  said  action  until  the  said  14th  of  December,  and  since  then 
continually  hitherto,  excepting  the  taxing  of  said  costs  and  charges, 
and  the  obtaining  of  said  order;  that  on  the  11th  of  said  December 
the  said  costs  and  charges  were  duly  taxed  at  81?.  1*.  10d.,  whereof  the 
defendant  then  had  notice  ;  and  that  although  the  said  14th  of  Decem- 
ber had  elapsed  before  the  commencement  of  this  suit,  yet  the  defend- 
ant, though  often  requested,  had  not  as  yet  paid  the  plaintiff  the  said 
sums  of  13001.  and  700Z.  with  interest,  and  the  said  costs  and  charges 
so  taxed  as  aforesaid,  or  either  of  them,  or  any  part  thereof,  and  the 
same  remained  wholly  due  and  unpaid ;  that  from  and  after  the  said 
14th  of  December,  and  thenceforward,  the  defendant  had  wholly  hin- 
dered and  prevented  the  plaintiff  from  signing  judgment  in  the  said 
action  ;  that  on  the  27th  of  January,  1845,  the  defendant  obtained  a  rule 
and  order  of  said  Court  of  Exchequer  for  setting  aside  a  certain  order 
made  by  Alderson,  B.,  on  said  6th  of  December,  pursuant  to  said  prom- 
ise ;  and  that  by  means  of  the  premises  the  plaintiff  had  been  delayed  in 
and  hindered  and  prevented  from  recovering  the  said  sums  and  moneys 
so  promised  by  the  defendant  to  be  paid  as  aforesaid.1 

There  was  also  a  count  upon  an  account  stated. 

Fourth  plea,  to  the  first  count :  That  the  plaintiff  never  had  any  cause 
of  action  against  the  defendant  in  respect  of  the  subject-matter  of  the 
action  in  the  Court  of  Exchequer  in  that  count  mentioned ;  which  he  the 
plaintiff,  at  the  time  of  the  commencement  of  the  action,  and  thence 
until  and  at  the  time  of  the  making  of  the  promise  in  the  said  first  count 
mentioned,  well  knew.     Verification.2  .  .  . 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes,  that  it  does 
not  confess  and  avoid,  or  traverse,  or  deny,  any  of  the  matters  in  the 
first  count  alleged ;  that  the  matter  pleaded  affords  no  defence  to  the 
cause  of  action  in  that  count  mentioned  ;  that  the  plea  sets  up  as  a  de- 

1  See  supra,  p.  225,  note  1.  —  Ed. 

2  The  original  report  contains  a  seventh  plea  to  both  counts,  and  a  special  demur- 
rer thereto  ;  but  as  they  do  not  relate  at  all  to  the  question  of  "  Consideration,"  they 
are  here  omitted,  as  well  as  the  arguments  and  decision  upon  them.  —  Ed. 


SECT.   V.J  "WADE  V.   SIMEON.  267 

fence  immaterial  matter  ;  that  the  plea  does  not  allege  or  shew  that  the 
defendant,  before  or  at  the  time  of  the  making  of  the  promise,  was  not 
aware  that  the  plaintiff  had  no  cause  for  the  said  action,  nor  does  it 
allege  or  shew  that  the  plaintiff  concealed  any  thing  from  the  defendant ; 
that  it  is  ambiguous  and  uncertain  what  is  meant  by  the  allegation  in 
the  plea  that  the  plaintiff  never  had  any  cause  of  action  against  the  de- 
fendant in  respect  of  the  subject-matter  of  the  said  action ;  that  the 
plea  does  not  exclude  all  other  consideration  for  the  promise  in  the  said 
count  mentioned  ;  that  it  is  ambiguous  and  uncertain  from  the  plea  what 
is  the  real  defence  the  defendant  intends  setting  up  thereby ;  and  that 
the  plea  should  have  concluded  to  the  country.  .  .  . 

The  defendant  joined  in  demurrer. 

Channel!,  Serjt.,  in  support  of  the  demurrer.  The  promise  alleged  in 
the  declaration  consists  of  four  parts :  first,  that  the  defendant  would 
pay  to  the  plaintiff  1300?.  and  700Z.,  with  interest  and  costs,  on  the  14th 
of  December,  1844  ;  secondly,  that  in  the  event  of  his  not  paying  the 
same  he  would  suffer  judgment ;  thirdly,  that  a  judge's  order  should  be 
obtained  by  consent ;  fourthly,  that  the  motion  in  chancery,  of  which 
notice  had  been  given,  should  be  abandoned.  The  breach  assigned  in 
the  first  count  is  the  non-payment  of  the  money  and  costs  on  the  day 
appointed.  To  this  the  fourth  plea  affords  no  answer.  In  Longridge  v. 
Dorville  it  was  held  that  the  giving  up  of  a  suit  instituted  to  try  a  ques- 
tion respecting  which  the  law  was  doubtful  was  a  good  consideration  for 
a  promise  to  pay  a  stipulated  sum.1  .  .  .  [Tindal,  C.  J.  That  was  the 
case  of  a  relinquishment  of  a  doubtful  claim.  The  present  case  is  more 
like  that  put  in  1  Eol.  Abr.  fo.  26,  pi.  39  :  "  Si  A.  fait  un  void  assump- 
sit k  B.,  et  puis  un  estranger  vient  al  B.,  et  en  consideration  que  B.  re- 
linquera  l'assumpsit  fait  a  luy  per  A.,  il  assume  a  paier  a  luy  10?,  ceo 
n'est  bon  consideracion  a  luy  charger,  pur  ceo  que  le  primer  assumpsit 
fuit  void."]  The  plea  does  not  allege  that  the  defendant  knew  [mc]  at 
the  time  he  made  the  promise  that  the  plaintiff  had  no  cause  of  action ; 
and  there  is  no  allegation  of  fraud.  [Tindal,  C.  J.  It  states  that  there 
never  was  any  cause  of  action,  and  that  the  plaintiff  knew  it.]  At  all 
events  the  defendant  was  relieved  from  the  threatened  proceedings  in 
chancery.  The  plea  does  not  in  distinct  terms  negative  any  other 
consideration  for  the  promise.  It  is  in  effect  an  informal  plea  of  non 
assumpsit.  [Tindal,  C.  J.  That  is  not  pointed  out  as  a  ground  of 
demurrer.]  .  .  . 

Kinglake,  Serjt.  (with  whom  was  Barstow),  contra.  The  fourth  plea 
is  good.  Under  no  circumstances  can  the  forbearance  to  pursue  an 
unfounded  claim  be  a  good  consideration  to  support  an  assumpsit.  In 
Com.  Dig.,  Action  upon  the  Case  upon  Assumpsit  (B.  1),  it  is  said: 
"  The  consideration  upon  which  an  assumpsit  shall  be  founded  must  be 
for  the  benefit  of  the  defendant,  or  to  the  trouble  or  prejudice  of  the 
plaintiff.     And  therefore  a  promise  in  consideration  of  the  forbearance 

1  The  learned  counsel  here  stated  that  case.  —  Ed. 
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of  a  suit  is  good ;  for  that  is  for  the  benefit  of  the  defendant,  though 
the  action  is  not  discharged ;  for  forbearance  for  a  reasonable  time  is 
sufficient."  But  "a  promise  in  consideration  of  forbearance  is  not 
good,  where  there  was  originally  no  cause  of  action ;  as  if  a  note  is 
given  by  a  feme  covert."  In  Atkinson  v.  Settree  it  was  held  that,  if 
A.  be  illegally  arrested  by  B.  for  a  debt,  a  promise  by  C.  to  pay  the 
debt  claimed  by  B.,  in  consideration  of  B.'s  releasing  A.  out  of  custody, 
is  void.1  .  .  .  Longridge  v.  Dorville  was  the  case  of  a  forbearance  of  a 
doubtful  claim  :  2  The  defendants  obtained  the  release  of  their  ship,  and 
the  plaintiffs  relinquished  a  security  the  law  gave  them :  there  was 
therefore  abundant  consideration  for  the  promise.  [Maule,  J.  That 
decision  is  hardly  consistent  with  some  of  the  cases,  wherein  it  has  been 
laid  down  that  no  law  is  doubtful.  Jones  v.  Randall8  is  the  earliest 
case  in  which  a  question  of  law  is  admitted  to  be  of  doubtful  issue.] 
In  Edwards  v.  Baugh  the  declaration  alleged  that  disputes  and  con- 
troversies were  pending  between  the  plaintiff  and  defendant  respecting 
a  sum  of  money,  and  that  the  defendant  promised,  in  consideration  of 
the  plaintiff's  forbearing  to  sue,  to  pay  him  100/.  ;  and  it  was  held  bad, 
for  want  of  averment  that  any  debt  was  originally  due  from  the  defend- 
ant to  the  plaintiff.  So,  in  Herring  v.  Dorell,  a  plaintiff  having  dis- 
charged one  of  two  joint  debtors,  a  promise  by  a  third  person  to  pay 
the  debt,  in  order  to  obtain  the  discharge  of  the  other  from  custody, 
was  held  to  be  void  for  want  of  consideration.  Forbearance  of  an 
unfounded  suit  is  in  law  no  forbearance  at  all.  To  avoid  the  difficulty 
suggested  in  Smith  v.  Monteith,  this  plea  distinctly  alleges  that  there 
never  was  any  cause  of  action  in  the  former  suit,  and  that  the  plaintiff 
knew  it.   .  .   . 

Ckannett,  Serjt.,  in  reply.  In  nearly  all  the  cases  cited  the  alleged 
consideration  was  forbearing  to  sue,  no  action  having  been  commenced  ; 
here  the  consideration  is  forbearing  further  to  proceed  with  a  suit 
already  instituted.  This  distinction  is  recognized  by  Lord  Abinger, 
C.  B.,  in  Edwards  v.  Baugh,  where  he  says :  "  A  man  may  threaten  to 
bring  an  action  against  any  stranger  he  may  happen  to  meet  in  the 
street.  Where  an  action  is  depending,  the  forbearing  to  prosecute  it  is 
a  sufficient  consideration  for  a  promise  to  pay  a  certain  sum  of  money ; 
for,  besides  other  advantages,  the  part}-  promising  would  save  the  extra 
costs,  which  he  would  have  to  pay  even  if  he  were  successful."  i.  .  .  Here, 
the  plea  does  not  allege  that  the  defendant  did  not  know  he  had  no  [sic] 

1  The  learned  counsel  here  stated  the  case  of  Jones  v.  Ashbumham,  4  East, 
455.  —  Ed. 

1  There,  the  matter  in  dispute  was  about  to  be  decided  in  a  tribunal  goTerned  by 
the  civil  law,  with  which  the  judges,  a  fortiori  the  lay  parties  to  the  compromise,  might 
be  presumed  to  be  unacquainted. 

8  Cowp.  37.  See  Rex  v.  Grosvenor,  2  Stra.  1193.  And  see  Rex  v.  Justices  of 
Buckinghamshire,  1  B.  &  C.  485.  In  Doe  v.  Avis,  Chitty's  Statutes,  964,  Lord  Ten- 
terden  is  reported  to  have  said  at  nisi  prius:  "  The  words  of  the  (stamp)  act  are  so 
ambiguous  that  the  party  objecting  ought  to  make  out  the  affirmative." 

4  The  learned  counsel  here  states  the  case  of  Smith  v.  Monteith.  —  Ed. 
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defence  to  the  original  action.  If  good,  it  can  only  be  so  on  the  ground 
that  it  shows  an  entire  absence  of  consideration,  which  it  clearly  does 
not ;  but  if  it  does,  it  amounts  to  non  assumpsit.  [Tindal,  C.  J. 
That  is  not  pointed  out  as  a  cause  of  demurrer.]  One  ground  of 
demurrer  assigned  is  ambiguity,  which  lets  in  this  objection.  [Maule, 
J.  The  better  course  probably  will  be  to  allow  the  defendant  to 
amend  the  fourth  plea,  by  alleging  that  the  plaintiff  never  had  any 
available  cause  of  action ;  upon  which  the  plaintiff  may  take  issue.  I 
incline  to  think  the  plea  bad,  but  it  is  doubtful  whether  the  blot  is  hit 
by  any  of  the  causes  of  demurrer  assigned.] 

Kinglalce,  Serjt.,  for  the  defendant,  declined  to  amend. 

Tindal,  C.  J.  The  only  question  now  remaining  is  upon  the  demur- 
rer to  the  fourth  plea.  I  am  of  opinion  that  the  fourth  plea  is  a  good 
and  valid  plea  on  general  demurrer.  The  declaration  alleges  that  the 
plaintiff  had  commenced  an  action  against  the  defendant  in  the  Ex- 
chequer, to  recover  two  sums  of  18001.  and  7001.  respectively,  which 
action  was  about  to  be  tried  ;  and  that,  in  consideration  that  the  plain- 
tiff would  forbear  proceeding  in  that  action  until  the  14th  of  Decem- 
ber then  next,  the  defendant  promised  the  plaintiff  that  he  would  on 
that  day  pay  the  money,  with  interest  and  costs ;  that  the  plaintiff, 
confiding  in  the  defendant's  promise,  forbore  prosecuting  the  action, 
and  stayed  the  proceedings  until  the  day  named,  but  that  the  defendant 
did  not  pay  the  money  or  the  costs.  The  fourth  plea  states  that  the 
plaintiff  never  had  any  cause  of  action  against  the  defendant  in  respect 
of  the  subject-matter  of  the  action  in  the  Court  of  Exchequer,  which  he 
the  plaintiff,  at  the  time  of  the  commencement  of  the  said  action,  and 
thence  until  the  time  of  the  making  of  the  promise  in  the  first  count 
mentioned,  well  knew.  By  demurring  to  that  plea  the  plaintiff  admits 
that  he  had  no  cause  of  action  against  the  defendant  in  the  action 
therein  mentioned,  and  that  he  knew  it.  It  appears  to  me,  therefore, 
that  he  is  estopped  from  saying  that  there  was  any  valid  consideration 
for  the  defendant's  promise.  It  is  almost  contra  bonos  mores,  and 
certainly  contrary  to  all  the  principles  of  natural  justice,  that  a  man 
should  institute  proceedings  against  another,  when  he  is  conscious  that 
he  has  no  good  cause  of  action.  In  order  to  constitute  a  bind- 
ing promise,  the  plaintiff  must  show  a  good  consideration,  some- 
thing beneficial  to  the  defendant  or  detrimental  to  the  plaintiff. 
Detrimental  to  the  plaintiff  it  cannot  be,  if  he  has  no  cause  of  action ; 
and  beneficial  to  the  defendant  it  cannot  be,  for,  in  contemplation  of 
law,  the  defence  upon  such  an  admitted  state  of  facts  must  be  success- 
ful, and  the  defendant  will  recover  costs ;  which  must  be  assumed  to 
be  a  full  compensation  for  all  the  legal  damage  he  may  sustain.  The 
consideration  therefore  altogether  fails.  On  the  part  of  the  plain- 
tiff it  has  been  urged  that  the  cases  cited  for  the  defendant  were 
not  cases  where  actions  had  already  been  brought,  but  only  cases  of 
promises  to  forbear  commencing  proceedings.  I  must  however  con- 
fess that,  if  that  were   so,  I  do  not  see  that  it  would  make   any 
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substantial  difference.  The  older  cases,  and  some  of  the  modern  ones 
too,  do  not  afford  any  countenance  to  that  distinction.  In  Tooley  v. 
Windham  1  it  is  stated  that  the  plaintiff  had  purchased  a  writ  out  of 
chancery  against  the  defendant,  to  the  intent  to  exhibit  a  bill  against 
him.  Upon  the  return  of  the  writ,  which  was  for  the  profits  of  certain 
lands  which  the  father  of  the  defendant  had  taken  in  his  lifetime,  the 
defendant,  in  consideration  he  would  surcease  his  suit,  promised  to 
him  that,  if  he  could  prove  that  his  father  had  taken  the  profits  or  had 
the  possession  of  the  land  under  the  title  of  the  father  of  the  plaintiff, 
he  would  pay  him  for  the  profits  of  the  land ;  and  the  court  held  that 
the  promise  was  without  consideration  and  void.  There  the  suit  was 
in  existence  at  the  time  of  the  making  of  the  promise.  So,  in  Atkin- 
son v.  Settree,  an  action  had  been  commenced  at  the  time  the  promise 
was  made.  These  cases  seem  to  me  to  establish  the  principle  upon 
which  our  present  judgment  rests  ;  and  I  am  not  aware  that  it  is  at  all 
opposed  by  Longridge  v.  Dorville.  It  may  be  that  the  peculiar  circum- 
stances of  that  case  took  it  out  of  the  general  rule.  The  ship  was 
under  detention  by  virtue  of  process  from  the  Admiralty  Court.  The 
event  of  the  suit  in  that  court  was  uncertain ;  neither  party  could 
foresee  the  result ;  and  therefore  the  relinquishment  by  the  plaintiff  of 
his  hold  upon  the  ship  might  well  be  a  good  consideration  for  the 
promise  declared  on.  Here,  however,  there  was  no  uncertainty :  the 
defendant  asserts,  and  the  plaintiff  admits,  that  there  never  was  any 
cause  of  action  in  the  original  suit,  and  that  the  plaintiff  knew  it.  I 
therefore  think  the  fourth  plea  affords  a  very  good  answer,  and  that 
the  defendant  is  entitled  to  judgment  thereon. 

Maule,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  on  the  fourth  plea,  though  I  think  it  extremely  questionable 
whether  that  plea  is  not  open  to  objection,  provided  it  were  rightly 
taken.  Forbearance  to  prosecute  a  suit  in  which  the  plaintiff  has  no 
cause  of  action  (and  in  which,  as  the  Lord  Chief  Justice  properly  adds, 
he  must  eventually  fail),  according  to  the  authorities,  is  no  considera- 
tion. It  is  no  benefit  to  the  defendant,  and  no  detriment  to  the  plain- 
tiff. Costs  are  considered  by  the  law  a  sufficient  indemnification  for  a 
defendant  who  is  sued,  where  there  exists  no  cause  of  action  ;  conse- 
quently the  defendant,  in  contemplation  of  law,  derives  no  benefit 
from  a  stay  of  the  proceedings.  In  Smith  v.  Monteith  it  seems  to 
have  been  considered  that  the  allegation  in  the  plea,  —  that  the  plain- 
tiff had  not  any  claim  or  demand  or  cause  of  action  against  the  original 
defendant,  in  respect  whereof  the  plaintiff  was  entitled  to  recover  the 
sum  which  the  defendant  promised  to  paj*,  —  did  not  sufficiently 
show  that  the  plaintiff  must  necessarily  have  failed  in  the  original 
action ;  and  it  may  be  doubted  whether  the  fourth  plea  here  does 
sufficiently  show  that  there  was  no  consideration  for  the  defendant's 
promise,  by  reason  of  the  plaintiff  having  no  cause  of  action  in  the 

1  Cro.  Eliz.  206  (more  fully  reported,  2  Leon.  105). 
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former  suit,  and  that  therefore  he  must  necessarily  have  failed  in  that 
suit.  That  objection  would,  I  think,  have  shown  the  fourth  plea  pleaded 
in  this  case  to  be  bad,  provided  the  objection  had  been  properly  pointed 
out  as  a  cause  of  demurrer.  But,  on  general  demurrer,  I  think  the 
plea  must  be  taken  impliedly  to  allege  that  the  plaintiff  must  necessa- 
rily have  failed,  and  is  therefore  sufficient,  the  absence  of  a  direct 
allegation  to  that  effect  being  only  ground  of  special  demurrer.  It 
has  been  contended  that  this  objection  is  specially  pointed  out  by  that 
part  of  the  demurrer  which  objects  to  the  plea  on  the  ground  that  it  is 
ambiguous.  That,  however,  is  not,  in  my  opinion,  a  sufficient  assign- 
ment of  this  cause  of  demurrer,  within  the  statute.  Though  I  feel 
bound  to  state  my  opinion,  I  confess  I  should  not  he  much  surprised 
if  a  court  of  error  should  come  to  a  different  conclusion  upon  the 
doubt  suggested. 

Cresswell,  J.  The  declaration  in  this  case  is  founded  upon  a 
promise  by  the  defendant  to  pay  certain  moneys,  in  consideration  of 
the  plaintiff's  forbearing  to  proceed  with  an  action  pending  in  the 
Court  of  Exchequer.  The  answer  set  up  by  the  fourth  plea  is,  that 
the  plaintiff  never  had  any  cause  of  action  against  the  defendant  in 
respect  to  the  subject-matter  of  that  suit,  which  the  plaintiff  well 
knew.  It  has  been  surmised,  in  the  course  of  the  argument,  that  there 
is  a  distinction  between  abstaining  from  commencing  an  action,  and 
forbearing  to  prosecute  one  ahead}'  commenced.  In  the  older  cases  I 
find  no  such  distinction.  Lord  Coke  lays  it  down  broadly,  that  the 
staying  of  an  action  that  has  been  unjustly  brought  is  no  consideration 
for  a  promise  to  pay  money.  I  cannot  help  thinking,  on  general  prin- 
ciples, that  the  staying  proceedings  in  an  action  brought  without  any 
cause  is  no  good  consideration  for  a  promise  such  as  is  relied  on  here. 
The  plea  in  plain  terms  avers  that  the  plaintiff  never  had  any  cause  of 
action,  and  that  he  well  knew  it.  Are  we  to  assume  that  the  defendant 
might,  by  some  slip  in  pleading,  have  failed  in  his  defence  to  that  action 
if  it  had  proceeded?  I  think  not.  On  general  demurrer  the  plea 
appears  to  me  to  be  sufficient ;  and  none  of  the  causes  of  demurrer 
specialty  assigned  in  my  judgment  hits  the  point  made  by  my  brother 
Channell. 

Ekle,  J.  It  appears  to  me  also  that  the  fourth  plea  is  sufficient. 
The  declaration  states  that  the  plaintiff  had  commenced  an  action 
against  the  defendant  in  the  Court  of  Exchequer  to  recover  certain 
monej's  ;  that  the  defendant  had  pleaded  various  pleas  on  which  issues 
in  fact  had  been  joined,  which  were  about  to  be  tried ;  and  that,  in 
consideration  that  the  plaintiff  would  forbear  proceeding  in  that  action 
until  a  certain  day,  the  defendant  promised  to  pay.  The  issues  joined 
on  that  record  therefore  were  perfectly  well  known  and  ascertained. 
The  defendant  pleads  that  the  plaintiff  never  had  any  cause  of  action 
against  him  in  respect  of  the  subject-matter  of  the  action  in  the 
Exchequer,  which  he,  the  plaintiff,  at  the  time  of  the  commencement  of 
the  action,  and  thence  until  the  time  of  the  promise,  well  knew.     I 
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think  the  plea  must  be  read  as  importing  a  distinct  allegation  that, 
upon  the  issues  joined  in  that  action,  whether  of  fact  or  of  law,  the 
plaintiff  must  have  failed.  Construing  the  plea  in  this  way,  I  think  it 
is  a  good  plea,  at  least  on  general  demurrer,  and  that  the  defendant  is 
entitled  to  judgment  thereon. 

Judgment  for  the  defendant  on  the  fourth  plea. 


SEMPLE  v.  PINK. 
In  the  Exchequer,  June  3,  1847. 

[Reported  in  1  Exchequer  Reports,  74.] 

The  declaration  stated  that  one  J.  Leigh  made  his  promissory  note 
in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  prom- 
ised to  pay  to  the  plaintiff  or  his  order  200/.,  for  value  received,  three 
months  after  the  date  thereof,  which  period  had  elapsed  before  the 
making  of  the  promise  of  the  defendant  hereinafter  next  mentioned ; 
but  the  said  J.  Leigh  did  not  pajr  the  amount  of  the  said  note  when  the 
same  became  due,  and  the  amount  of  the  said  promissory  note  being 
wholly  unpaid  to  the  plaintiff,  and  the  said  note  being  then  in  the 
plaintiff's  hands  overdue  and  unpaid,  thereupon,  heretofore,  to  wit,  on 
the  2d  of  November,  1844,  in  consideration  of  the  premises,  and  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  hold  over  the  said 
promissory  note,  and  would  forbear  and  give  time  to  the  said  J.  Leigh 
for  the  payment  of  the  said  moneys  in  and  by  said  promissory  note 
payable,  to  wit,  for  a  reasonable  time  then  next  following,  the  defendant 
then  guaranteed  and  promised  the  plaintiff  to  be  answerable  to  him,  the 
plaintiff,  for  the  payment  of  the  said  moneys  due  and  payable  upon  and 
by  virtue  of  the  said  promissory  note,  and  to  pay  him  the  same,  in  case 
the  said  J.  Leigh  should  make  default  in  paying  the  same.  Averment : 
that  although  more  than  a  reasonable  time  for  the  plaintiff's  forbearing 
and  holding  over  the  said  note  had  elapsed  before  the  commencement 
of  this  suit,  and  although  the  plaintiff,  confiding  in  the  promise  of  the 
defendant,  did  then,  to  wit,  on,  &c. ,  hold  over  the  promissory  note,  and 
forbear  and  give  time  to  J.  Leigh  for  the  payment  of  the  said  sum  of 
money,  and  hath  thence,  and  for  more  than  a  reasonable  time  in  that 
behalf,  to  wit,  from  thence  hitherto,  held  over  the  said  note,  and  for- 
borne and  given  time  for  payment  of  the  said  note  :  yet  J.  Leigh  hath 
not  paid  the  moneys  in  and  by  the  said  promissory  note  due  and  pay- 
able, whereof  the  defendant  had  notice,  and  was  requested  by  the 
plaintiff  to  pay  him,  but  the  defendant  hath  not  paid  the  same  or  any 
part  thereof. 

Plea :  non  assumpsit. 

At  the  trial  before  Eolfe,  B.,  at  the  Middlesex  Sittings  in  last 
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Hilary  Term,  the  following  facts  appeared :  In  July,  1844,  the  plaintiff 
agreed  to  discount  a  promissory  note  for  200£.  for  J.  Leigh,  if  the 
defendant  would  guarantee  payment  of  the  same  when  due  ;  the  defend- 
ant having  agreed  to  do  so,  the  note  set  out  in  the  declaration  was 
made,  upon  the  back  of  which  the  defendant  wrote  the  following 
words  :  "  I  do  hereby  guarantee  the  payment  of  the  within  promissory 
note  by  James  Leigh,  the  maker,  for  the  second  day  of  November  next. 
John  Pink."  The  note  became  due  on  the  2d  of  November,  and  was 
dishonored ;  and  whilst  the  plaintiff  was  the  holder  of  it,  the  defendant 
signed  the  following  memorandum,  addressed  to  the  plaintiff:  — 

Blomfield  Road,  Maida  Hill,  Nov.  2,  1844. 
I  request  you  will  hold  over  the  promissory  note  in  your  favor  of  Mr.  James 
Leigh,  dated  31st  July,  1844,  for  20(W.  at  three  months;  and  in  consideration  of 
your  so  doing,  I  undertake  to  continue  in  all  respects  my  guaranty  of  the  same. 

I  am,  Sir,  yours  truly,  John  Pink. 

Mb.  A.  Semple,  Jr. 

It  was  objected,  on  the  part  of  the  defendant,  that  there  was  no  evi- 
dence of  the  guaranty  set  out  in  the  declaration,  and  that  the  plaintiff 
ought  to  be  nonsuited.  The  learned  judge  was  of  that  opinion  and 
directed  a  nonsuit,  reserving  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  for  the  amount  of  the  note. 

Miller  having  obtained  a  rule  nisi  accordingly, 

Ogle  shewed  cause.  The  plaintiff  was  properly  nonsuited.  The 
plea  of  non  assumpsit  puts  in  issue  not  only  the  promise,  but  also  the 
consideration  on  which  it  is  founded.  The  consideration  stated  in  this 
declaration  is  forbearance  for  a  reasonable  time  ;  but  there  is  no  evidence 
of  such  consideration.  The  memorandum  of  the  2d  of  November  men- 
tions no  time  for  which  the  plaintiff  was  to  hold  over  the  note,  and  the 
pleader  is  not  warranted  in  treating  it  as  a  contract  to  forbear  for  a 
reasonable  time.  Even  if  the  memorandum  be  read  together  with  the 
indorsement  on  the  back  of  the  note,  the  two  documents  will  not  sup- 
port the  declaration ;  for  the  latter  is  merely  an  undertaking  to  pay  the 
note  when  due,  and  the  former  an  agreement  to  continue  a  guaranty 
not  founded  on  any  consideration.  Mere  forbearance  is  not  a  sufficient 
consideration  to  support  a  promise  to  pay  the  debt  of  another ;  but 
there  must  be  a  forbearance  for  a  certain  or  reasonable  time.  Chitty 
on  Contracts,  p.  30  ;  Cole  v .  D3Ter.1  The  law  will  not  imply  any  such 
consideration  from  the  terms  of  these  instruments. 

Miller,  in  support  of  the  rule.  The  memorandum  of  the  2d  of 
November  supports  the  declaration.  It  is  a  rule  of  law  that,  where  no 
time  is  mentioned  in  a  contract,  the  law  implies  a  reasonable  time. 
Where  a  party  undertakes  to  deduce  title  to  an  estate,  he  has  a  reason- 
able time  for  that  purpose.  [Alderson,  B.  Making  out  a  title  is  an 
act  which  necessarily  requires  some  time  ;  but  suppose  in  this  case  the 

i  1  C.  &  J.  461. 
18 
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plaintiff  had  brought  his  action  the  next  minute,  would  that  be  a  for- 
bearance ?  In  a  case  like  the  present,  what  definite  idea  can  you  attach 
to  forbearance  for  a  reasonable  time  ?  The  meaning  of  the  words  may- 
depend  upon  the  character  of  the  party, — whether  he  is  litigious,  or 
whether  he  is  mild  and  somnolent.  It  will  be  found  that  the  cases  in 
which  the  law  implies  a  reasonable  time  are  those  in  which  the  partic- 
ular act  requires  some  time  to  do  it.  Rolfe,  B.  The  declaration 
seems  to  be  bad.  Alderson,  B.  The  guaranty  itself  is  defective.] 
Pee  Curiam.     The  rule  must  be  discharged. 

Rule  discharged. 


MARIA  OLDERSHAW  and  ROBERT  MUSKET,  Executrix 
and  Executor  of  Robert  Oldershaw,  v.  WILLIAM  THOMAS 
KING. 

In  the  Exchequer,  Mat  23,  1857. — Ik  the  Exchequer  Chamber, 
June  22,  23,  1857. 

{Reported  in  2  Hurktone  8f  Norman,  399,  517.] 

This  was  a  special  case  stated  for  the  opinion  of  the  Court. 

The  action  was  brought  by  the  plaintiffs,  as  executrix  and  executoi 
of  Robert  Oldershaw,  to  recover  the  sum  of  731/.  9s.  3d.  upon  the 
defendant's  guaranty. 

In  August,  1848,  John  and  Joseph  Francis  King  being  indebted  to 
the  testator,  Robert  Oldershaw,  who  was  their  attorney,  in  a  consider- 
able sum  of  money,  applied  to  him  for  further  advances,  which  he 
declined  to  make  unless  he  had  the  defendant's  guaranty.  The  defend- 
ant, after  some  correspondence,  signed  the  following  memorandum :  — ■ 

21  Manchester  Terrace,  August  24,  1848. 
Dear  Sir,  —  I  am  aware  that  my  uncles  J.  and  J.  F.  King  stand  considera- 
bly indebted  to  you  for  professional  business,  and  for  cash  lent  and  advanced 
to  them,  and  that  it  is  not  in  their  power  to  pay  you  at  present;  and  as  in  all 
probability  they  will  become  still  further  indebted  to  you,  though  I  by  no  means 
intend  that  this  letter  shall  create  or  imply  any  obligation  on  your  part  to  in- 
crease your  claim  against  them,  I  am  willing  to  bear  you  harmless  against  any 
loss  arising  out  of  the  past  or  future  transactions  between  you  and  my  said 
uncles  to  a  certain  extent;  and  therefore,  in  consideration  of  your  forbearing 
to  press  them  for  the  immediate  payment  of  the  debt  now  due  to  you,  I  hereby 
engage  and  agree  to  guarantee  you  the  payment  of  any  sum  they  may  be  in- 
debted to  you  upon  the  balance  of  accounts  between  you  at  any  time  during 
the  next  six  years,  to  the  extent  of  1000?.,  whenever  called  upon  by  you  to 
pay  the  same,  and  after  twelve  calendar  months'  previous  notice. 

I  remain,  &c,  William  Thomas  King. 

To  Kobert  Oldershaw,  Esq. 

The  above  guaranty  was  handed  to  the  testator,  Robert  Oldershaw, 
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on  the  twenty-fifth  day  of  August,  1848,  on  which  day  he  advanced  to 
John  and  Joseph  Francis  King  170?.  Previously  thereto  he  had 
advanced  to  them  513?.  in  money.  After  the  25th  of  August,  1848,  he 
paid  to  John  and  Joseph  Francis  King  various  sums,  amounting  in  the 
whole  to  520?.  The  transactions  went  on  till  the  10th  of  July,  1849, 
when  John  and  Joseph  Francis  King  became  bankrupts.  At  the  date 
of  the  fiat  there  was  due  from  the  said  John  and  J.  F.  King  to  the  tes- 
tator, Robert  Oldershaw,  2184?.  16*.  id. 

After  the  realization  of  the  securities  in  the  hands  of  the  testator, 
and  the  receipt  of  a  dividend  under  the  estate  of  John  and  J.  F.  King, 
there  remained  due  to  the  plaintiffs,  as  executrix  and  executor  of  the 
said  Robert  Oldershaw,  who  died  in  May,  1851,  the  sum  of  731/.  9s.  3d  ; 
and  on  the  6th  of  June,  1854,  the  plaintiffs  gave  notice  to  the  defend- 
ant that  the  said  sum  of  731?.  9s.  3d.  was  due  and  owing,  and  requested 
him,  under  the  terms  of  his  guaranty,  to  pay  the  amount  of  the  same 
to  them. 

It  is  agreed  between  the  parties  that  all  things  necessary  to  be  done, 
and  all  conditions  precedent,  have  been  performed  and  fulfilled,  and 
all  times  have  elapsed  necessary  to  enable  the  plaintiffs  to  recover  the 
said  sum  of  731?.  9s.  3d.,  provided  the  Court  shall  be  of  opinion  that  the 
defendant,  under  said  memorandum  and  facts  stated,  is  liable  to  pay 
the  same. 

The  questions  for  the  opinion  of  the  Court  are ;  first,  whether  on 
the  above  facts  the  defendant  is  liable  or  not ;  and,  secondly,  to  what 
extent. 

Knowles  (with  whom  was  W.  M.  Cooke)  argued  for  the  plaintiffs  in 
last  Michaelmas  Term  (No.  10). x  .  .  .  The  forbearing  to  press  for 
immediate  payment  of  the  debt  is  a  sufficient  consideration  to  support 
the  promise.  A  reasonable  construction  must  be  put  upon  the  words. 
It  is  a  question  of  fact  whether  the  testator  did  press  for  immediate 
payment.  Waiting  for  a  very  short  time,  such  as  an  hour,  might  be  an 
illusory  forbearance.  But  the  Court  will  not  entertain  any  question  as 
to  the  adequacy  of  the  consideration.  Indeed,  forbearance  for  a  day, 
or  even  a  less  time,  might  be  a  matter  of  importance  to  the  parties. 
The  word  ' '  immediate "  need  not  be  construed  literally.  Page  v. 
Pearce.2  [Aldehson,  B.  "  Pleading  immediately  "  means  pleading  in 
twenty-four  hours.]  In  Mapes  v.  Sidney8  a  promise  in  consideration 
that  the  plaintiff  would  forbear,  with  an  allegation  that  the  plaintiff  did 
forbear  per  magnum  tempus,  was  held  good.  [Alderson,  B.  Here  the 
word  "  immediate  "  shows  that  the  forbearance  is  not  to  be  perpetual.] 
It  is  enough  if  it  amounts  to  an  agreement  to  suspend  the  remedy. 
In  Payne  v.  Wilson  an  agreement  to  pay  a  sum  of  30?.  on  the  1st  of 
April,  in  consideration  that  the  plaintiff  would  "  suspend  proceedings," 
was  held  to  be  binding. 

1  Only  so  much  of  the  case  is  here  given  as  relates  to  the  question  of  "  Forbear- 
ance."—  Ed. 

2  8  M.  &  W.  677.  »  Cro.  Jac.  683. 
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Petersdorff,  for  the  defendant.  .  .  .  Forbearance  for  a  long  or  a  short 
or  for  some  time  is  not  a  good  consideration  to  support  a  promise ;  it 
must  be  an  absolute  forbearance,  or  for  a  definite  time.  Com.  Dig., 
Action  upon  the  Case  upon  Assumpsit  (B.  1).  In  Mapes  v.  Sidney  the 
consideration  was  forbearance  to  sue  for  a  debt,  and  that  was  held 
good,  two  of  the  judges  being  of  opinion  that  it  should  be  intended  a 
total  and  absolute  forbearance.  Semple  v.  Pink  shows  that  forbear- 
ance generally,  or  for  a  reasonable  time,  is  not  a  sufficient  considera- 
tion.    Bell  v.  Welch  :  is  also  an  authority  in  the  defendant's  favor.  .  .  . 

Knowles,  in  reply.  Forbearance  to  press  for  immediate  payment  is 
a  good  consideration.  In  Payne  v.  Wilson  it  was  held  that  a  consent 
to  stay  proceedings  on  a  cognovit  was  a  sufficient  consideration  to  sup- 
port a  promise  to  pay  the  debt.  Littledale,  J.,  there  said,  that  after 
verdict  it  must  be  taken  that  the  proceedings  were  suspended  absolutely, 
or  for  a  reasonable  time.  .  .  .  Cur.  adv.  vult. 

The  Court  having  differed  in  opinion,  the  following  judgments  were 
delivered  :  — 

Bramwell,  B.  My  brother  Watson  and  myself  are  of  opinion  that 
the  defendant  is  entitled  to  judgment.  The  consideration  mentioned 
for  the  defendant's  promise  is  forbearing  to  press  for  the  immediate 
payment  of  the  debt  now  due ;  and  this  in  our  judgment  is  void  for 
uncertainty.  The  authorities  which  have  been  referred  to  show  that  a 
guaranty  in  consideration  of  forbearance  "  for  some  time,"  or  "  a  little 
time,"  is  void.  In  the  present  case  the  word  is  "immediate."  That 
cannot  mean  "instantaneous,"  and  any  thing  beyond  is  uncertain.  It 
was  argued  that,  no  time  being  named,  it  was  to  be  taken  to  be  that  a 
reasonable  time  was  intended.  That  is  not  so,  as  it  is  to  "  forbear  to 
press  for  immediate  payment,"  not  forbear  for  a  reasonable  time.  How- 
ever, assuming  it  were  so,  that  is  equally  vague  and  uncertain.  In 
the  result,  one  may  be  able  to  say  in  each  particular  case  if  the  creditor 
has  waited  a  reasonable  time  ;  but  it  is  impossible  to  lay  down  a  rule  as 
to  what  does  or  does  not  constitute  such  a  time  between  a  debtor  and 
creditor  ;  and  accordingly  it  was  so  held  in  Semple  v.  Pink,  where  the 
reasoning  of  Baron  Alderson  and  the  remark  of  Baron  Rolfe  are  to 
the  effect  that  such  a  guaranty  as  stated  in  the  declaration  in  that 
case,  is  void  for  uncertainty.  Then,  whether  this  consideration  be  read 
to  be  to  forbear  for  a  reasonable  time,  or  to  forbear  to  press  for  imme- 
diate payment,  it  is  void.  Mapes  v.  Sidney  will  not  help  the  plaintiffs 
on  either  ground  of  its  decision,  for  here  the  agreement  to  forbear  is 
not  absolute  ;  nor  is  Lord  Hobart's  reason  applicable,  as  the  considera- 
tion for  the  agreement  must  now  be  in  writing.   .   .  . 

■  We  are  of  opinion,  therefore,  that  the  plaintiffs  are  not  entitled  to 
recover  ;  and  we  cannot  help  adding  that,  though  we  doubt  not  that  the 
intention  of  the  testator  was  perfectly  fair,  as  indeed  is  shown  by  the 

i  9  C.  B.  154. 
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indulgence  he  gave,  and  that  he  desired  not  to  tie  himself  up  only 
because  of  the  loss  which  might  thereby  accrue,  still  that  he  did 
endeavor  to  get  a  binding  promise  without  giving  any  consideration  for 
it,  and  in  reality  fails  in  consequence.  What  the  defendant  substantially 
bargained  for  was  forbearance  to  the  principal  debtor,  and  to  this  he 
never  had  a  right,  though  it  was  granted  in  fact.1 

Judgment  for  the  defendant. 

Error  on  the  foregoing  judgment. 

Cockburn,  C.  J.  .  .  .  Supposing  that  the  sole  consideration  was  the 
forbearing  to  press  for  immediate  payment,  I  should  not  be  prepared  to 
assent  to  the  doctrine  laid  down  in  Semple  v.  Pink.  There  are  author- 
ities for  saying  that  an  agreement  to  forbear  for  a  short  time,  or  a  little 
time,  is  too  indefinite  to  constitute  a  consideration  for  a  contract ;  but 
I  am  not  at  all  prepared  to  assent  to  the  proposition  that  an  agreement  to 
forbear  for  a  reasonable  time  would  not  be  sufficient.  I  see  no  reason 
why  the  question  as  to  what  is  reasonable  time  should  not  be  considered 
and  determined  with  reference  to  the  circumstances  of  the  case  by  a 
jury.  As,  however,  in  the  view  I  take  of  this  case,  the  contract  dis- 
closes a  sufficient  consideration  independently  of  such  forbearance,  it  is 
not  necessary  to  go  the  length  of  overruling  Semple  v.  Pink. 

Erle,  J.  .  .  .  Looking  at  the  whole  letter,  and  the  circumstances 
under  which  it  was  written,  and  considering  the  importance  of  further 
advances,  I  come  to  the  conclusion  that  the  consideration  contemplated 
was  that  further  advance  should  be  made,  and  time  given  by  the  cred- 
itor before  he  would  press  for  the  payment  of  the  existing  debt.  Though 
the  contract  did  not  bind  the  creditor  to  make  further  advances,  or  to 
give  time  unless  he  chose  to  do  so,  it  is  clear  that  if  he  did  make  the 
advances,  and  did  give  time,  that  which  was  contingent  at  the  time  when 
the  instrument  was  written  became  an  absolute  and  binding  contract. 
I  am  also  of  opinion  that,  although  the  amount  of  further  advances  and 
of  the  time  to  be  given  is  not  defined,  still,  if  time  is  given  and  advances 
are  made,  it  is  enough.  These  undefined  terms  ought  to  receive  a  con- 
struction in  reference  to  the  facts  given  in  evidence  ut  res  magis  valeat 
quam  pereat.  If  the  guarantor  has  had  the  advantage  he  bargained  for, 
we  must  hold  him  to  his  promise.  That  suffices  for  the  judgment  of 
reversal  in  the  present  case.  I  concur  with  the  Lord  Chief  Justice 
with  respect  to  the  case  of  Semple  v.  Pink.  I  do  not  assent  to  the 
doctrine  that  a  guaranty  in  consideration  of  an  agreement  to  give  time 
is  void  unless  the  time  to  be  given  is  defined  in  the  contract.  But  it  is 
not  necessary  to  decide  that  point. 

Ckompton,  J.  .  .  .  The  consideration  was  that  Oldershaw  should 
not  press  for  immediate  payment,  and  I  think  that  the  giving  a  reason- 
able time  is  a  sufficient  consideration.  In  the  old  authorities  mentioned 
in  Comyns  it  is  said  to  be  sufficient  if  there  is  an  agreement  for  for- 

1  Pollock,  C.  B.,  delivered  a  dissenting  opinion ;  but  as  it  does  not  relate  materially 
to  the  question  of  "  Forbearance,"  it  is  here  omitted,  —  Ed. 
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bearance  for  a  definite  portion  of  time,  or  for  a  reasonable  time ;  and 
in  Paj'ne  v.  Wilson  Lord  Tenterden  rests  his  judgment  on  the  ground 
that  it  must  be  taken  that  the  plaintiff  had  suspended  proceedings  for 
a  "  definite  or  reasonable  time."  I  do  not  see  any  great  difficulty  in 
saying  that  what  is  a  reasonable  time  may  be  determined  at  nisi  prius. 
It  may  be  difficult  to  say  what  a  reasonable  time  is ;  but  the  difficulty 
is  not  greater  than  in  many  other  cases  where  there  is  a  promise  to  do 
a  thing  in  a  reasonable  time.  And  the  only  distinct  authority  against 
that  is  the  case  of  Semple  v.  Pink.  The  court,  however,  in  that  case 
had  really  to  decide  whether  there  was  a  variance  between  the  guaranty 
proved  and  that  set  out  in  the  declaration.  If  I  had  to  decide  that 
case  now,  I  should  be  inclined  to  say  that  a  reasonable  time  might  be 
implied,  because  no  time  was  mentioned  in  the  contract.  That  was  the 
point  before  the  Court. 

Willes,  J.  I  am  of  the  same  opinion.  Assuming  that  we  are  only 
to  look  to  the  words  of  the  document,  and  to  see  what  is  there  stated 
as  the  consideration  for  the  contract  without  regard  to  the  previous 
recital,  the  consideration  would  appear  to  be  "forbearing  to  press  for 
the  immediate  payment  of  the  debt  due."  There  are  many  authori- 
ties which  show  that  in  cases  like  the  present  the  word  ' '  immediate  " 
may  be  construed  to  mean  within  a  reasonable  time  to  do  the  act  in 
question.1  Accordingly,  I  think  that  forbearing  to  press  for  immediate 
payment  means  forbearance  for  a  reasonable  time.  Then  it  is  said 
that  that  is  not  a  sufficient  consideration,  because  of  the  indefinite- 
ness  of  the  word  "  reasonable  ;  "  and  because  it  might  be  competent  to 
the  person  who  enters  into  a  contract,  engaging  to  forbear  for  a  reason- 
able time,  to  sue  the  next  instant,  or  within  a  very  short  time.  Look- 
ing for  a  moment  to  the  mode  in  which  the  question  of  reasonable  or 
unreasonable  time  would  be  determined,  the  difficulty  vanishes.  The 
question  whether  the  creditor  had  forborne  for  a  reasonable  time  or 
not  would  be  determined  by  the  jury.  Now,  suppose  the  considera- 
tion expressed  had  been  forbearing  for  such  a  time  as  a  jury  who 
might  try  the  question  should  consider  reasonable,  there  can  be  no 
doubt  but  that  it  would  be  a  perfectly  good  contract,  and  for  a  good 
consideration.  That  is  what  is  tacitly  expressed  in  this  instrument. 
There  are  many  cases  in  which,  the  reasonableness  of  the  time  in  which 
to  do  a  thing  not  being  fixed  by  legal  decisions,  as  in  the  case  of  the 
dishonor  of  a  bill  of  exchange,  it  is  left  to  the  jury  as  a  question  of 
fact  with  reference  to  the  circumstances  of  the  particular  case.  I  do 
not  see  on  what  principle  an  agreement  to  forbear  for  a  time  stipulated 
for  by  the  parties  should  not  constitute  a  good  consideration.  There 
are  authorities  to  that  effect :  Com.  Dig.,  Action  on  the  Case  on  Assump- 
sit (B.  1).  In  Payne  v.  Wilson,  Lord  Tenterden  seems  to  treat  it  as 
clear  that  the  forbearance  for  a  reasonable  time  would  be  a  sufficient 

1  See  Thompson  v.  Gibson,  8  M.  &  W.  281;  Page  v.  Pearce,  8  M.  &  W.  677. 
The  learned  judge  referred  also  to  Regina  v.  Brownlow,  11  A.  &  E.  119. 
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consideration.  No  doubt  there  are  authorities  on  the  other  side ;  but 
if  we  are  to  choose  between  authorities,  one  class  of  which  tends  to 
defeat,  and  the  other  class  to  uphold  the  intention  of  the  parlies,  I 
should  have  no  difficulty  in  adhering  to  the  latter  class.  .  .  . 

Judgment  reversed.^ 


THE  ALLIANCE  BANK  LIMITED  v.   BROOM. 

In  Chancery,  November  14,  21,  1864. 
[Reported  in  2  Drewry  fr  Smale,  289.] 

This  case  came  on  upon  a  demurrer. 

It  appeared  from  the  bill  that,  in  June,  1864,  the  Alliance  Bank 
opened  a  loan-account  with  the  defendants,  who  are  merchants  at  Liver- 
pool, and  that  such  loan-account  was  continued  down  to  the  19th  of 
September,  1864,  when  there  was  a  balance  due  from  the  defendants  to 
the  bank  on  such  loan-account  to  the  amount  of  22,205/.  15s.  Id. 

On  the  19th  of  September,  1864,  the  plaintiffs  requested  the  defend- 
ants, Messrs.  Broom,  to  give  them  some  security  for  the  amount  so 
due  ;  and  the  defendants,  who  stated  that  they  were  entitled  to  certain 
goods,  wrote  to  the  manager  of  the  bank  the  following  letter :  — 

Liverpool,  19th  Sept.,  1864. 
Dear  Sir,  —  We  hand  you  the  following  particulars  of  produce,  which  we 
propose  to  hypothecate  against  our  loan-account,  and  at  the  same  time  undertake 
to  pay  the  proceeds,  as  we  receive  them,  to  the  credit  of  the  said  account. 

The  letter  then  contained  a  list  of  goods  and  their  values,  and  was 
signed  by  Messrs.  Broom. 

In  pursuance  of  this  letter  the  plaintiffs,  on  the  20th  of  September, 
1864,  applied  to  the  defendants  for  the  warrants  for  delivery  of  the 
goods  mentioned  in  the  letter,  and  the  defendants  promised  to  deliver 
the  warrants  to  the  plaintiffs  as  soon  as  they  could  obtain  them  from 
the  warehouses. 

The  bill  stated  that  the  defendants  refused  to  deliver  the  warrants, 
or  other  documents  relating  to  the  goods,  to  the  plaintiffs,  and  threat- 
ened and  intended  to  deliver  them  to  other  persons ;  and  the  bill 
charged  that  the  plaintiffs  were  entitled  to  a  lien  or  charge  upon  the 
goods  mentioned  in  the  letter  by  virtue  of  the  agreement,  and  prayed 
for  a  declaration  to  that  effect.  The  bill  also  prayed  that  the  defend- 
ants might  be  ordered  to  deliver  to  the  plaintiffs  the  warrants  and  other 
documents  relating  to  the  title  of  said  goods,  and  cause  the  said  goods 
to  be  delivered  to  the  plaintiffs,  by  way  of  security  for  the  amount  due 

'  See  Wynne  v.  Hughes,  21  Weekly  Rep.  628.  — Ed. 
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to  them  on  the  loan-account.  The  bill  also  prayed  an  injunction  to 
restrain  the  defendants  from  dealing  with  the  warrants  or  goods  in  the 
mean  time. 

To  this  bill  the  defendants  filed  a  demurrer,  on  the  ground  that  the 
agreement  contained  in  the  letter  was  without  consideration  ;  and  there- 
fore one  which  the  Court  would  not  enforce. 

Mr.  Daniel  and  Mr.  J.  iV.  Higgins,  for  the  defendants,  in  support  of 
the  demurrer,  contended  that  the  agreement  contained  in  the  letter  was 
executory  ;  being  also  without  consideration,  the  Court  would  not  enforce 
it.  The  existence  of  a  debt  was  no  sufficient  consideration  to  support 
the  agreement.  There  was  a  distinction  between  a  motive  and  a  con- 
sideration, —  what  might  be  good  as  a  motive  might  be  bad  as  a  con- 
sideration ;  and  that  was  so  in  this  case.  And  therefore  the  bill,  which 
sought  the  specific  performance  of  such  an  agreement,  could  not  be  sus- 
tained. Thej'  referred  to  Eastwood  v.  Kenyon,  Thomas  v.  Thomas, 
Hopkins  v.  Logan,  Kaye  v.  Dutton,  Smith  on  Contracts,1  Addison  on 
Contracts.2 

Mr.  Bevir,  for  the  plaintiffs,  in  support  of  the  bill,  submitted  that 
there  was  a  good  consideration  for  the  agreement ;  namely,  forbearance 
on  the  part  of  the  plaintiffs  from  calling  in  their  money.  Twyne's 
Case.3 

Mr.  Daniel,  in  reply. 

The  Vice-Chancellor  reserved  judgment. 

November  21. 

The  Vice-Chancellor,4  after  stating  the  facts,  said  :  — 

The  defendant  demurs  to  the  plaintiff's  bill  in  this  case,  on  the 
ground  that  the  promise  to  give  security,  which  the  plaintiff  seeks  to 
enforce,  was  without  any  consideration,  —  that  it  is  in  fact  a  nudum 
pactum,  which  the  court  will  not  enforce  ;  and  in  support  of  this  propo- 
sition it  is  argued  that  the  plaintiffs,  so  far  from  giving  any  considera- 
tion for  the  promise,  could  at  any  time  have  brought  an  action  for 
the  payment  of  the  debt ;  and  that  they  could  have  done  so  is  perfectly 
true. 

Now,  according  to  the  facts  stated  in  the  bill,  a  demand  was  made  by 
the  creditor  for  security  ;  and  upon  that  demand  a  promise  and  agree- 
ment was  made  by  the  debtor  that  he  would  give  such  security,  and  that, 
although  it  might  take  some  time  to  get  the  warrants,  he  would  hand 
them  over  to  the  creditor  when  he  obtained  them. 

It  appears  to  me,  that  when  the  plaintiffs  demanded  payment  of  their 
debt,  and  in  consequence  of  that  application  the  defendant  agreed  to 
give  certain  securit3r,  although  there  was  no  promise  on  the  part  of  the 
plaintiffs  to  abstain  for  any  certain  time  from  suing  for  the  debt,  the 
effect  was,  that  the  plaintiffs  did  in  effect  give,  and  the  defendant  re- 
ceived, the  benefit  of  some  degree  of  forbearance,  not  indeed  for  any 
1  p.  89.  2  pp.  e  and  296. 

8  3  Coke,  806.  «  Sir  E.  T.  Kindersley.  —  Ed. 
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definite  time,  but  at  all  events  some  extent  of  forbearance.  If,  on  the 
application  for  security  being  made,  the  defendant  had  refused  to  give 
any  security  at  all,  the  consequence  certainly  would  have  been  that  the 
creditor  would  have  demanded  payment  of  the  debt,  and  have  taken 
steps  to  enforce  it.  It  is  very  true  that,  at  any  time  after  the  promise, 
the  creditor  might  have  insisted  on  payment  of  his  debt,  and  have 
brought  an  action ;  but  the  circumstances  necessarily  involve  the  benefit 
to  the  debtor  of  a  certain  amount  of  forbearance,  which  he  would  not 
have  derived  if  he  had  not  made  the  agreement. 
On  this  ground  the  demurrer  must  be  overruled.1 


CALLISHER  v.  BISCHOFFSHEIM. 
In  the  Queen's  Bench,  June  6,  1870. 

[Reported  in  Law  Reports,  5  Queen's  Bench,  449.] 

Declaration  that  the  plaintiff  had  alleged  that  certain  moneys  were 
due  and  owing  to  him,  to  wit,  from  the  government  of  Honduras,  and 
from  Don  Carlos  Guttierez  and  others,  and  had  threatened  and  was 
about  to  take  legal  proceedings  against  the  said  government  and  persons 
to  enforce  payment  of  the  same  ;  and  thereupon,  in  consideration  that 
the  plaintiff  would  forbear  from  taking  such  proceedings  for  an  agreed 
time,  the  defendant  promised  to  deliver  to  the  plaintiff  certain  securities, 
to  wit,  bonds  or  debentures,  called  Honduras  Railway  Loan  Bonds,  for 
sums  to  the  amount  of  600L  immediately  the  bonds  should  be  printed. 
Averment :  that  the  plaintiff  did  not  take  any  proceedings  during  the 
agreed  period  or  at  all ;  and  that  all  conditions  had  been  fulfilled  neces- 
sary to  entitle  him  to  sue  in  respect  of  the  matters  before  stated. 
Breach  :  that  the  defendant  had  not  delivered  to  the  plaintiff  the  bonds 
or  any  of  them. 

Plea :  That  at  the  time  of  making  the  alleged  agreement  no  moneys 
were  due  and  owing  to  the  plaintiff  from  the  government  and  other 
persons. 

Demurrer  and  joinder. 

James,  Q.  C.  (Rose  with  him),  in  support  of  the  demurrer.  The 
plea  is  bad,  and  affords  no  answer  to  the  declaration,  which  dis- 
closes a  good  cause  of  action.  The  consideration  for  the  defend- 
ant's promise  or  contract  is  sufficient ;  it  is  sufficient  if  the  contractor, 
or  some  third  person,  avoids  some  detriment  or  injury ;  here  the  annoy- 
ance and  expense  of  an  action  are  avoided.  In  Llewellyn  v.  Llewellyn 
the  declaration  alleged  that  there  were  disputes  concerning  accounts 
between  the  plaintiff  and  defendant,  and  in  consideration  that  the 
plaintiff  would  relinquish  all  claims  the  defendant  promised  he  would 

1  See  Boyd  v.  Freize,  5  Gray,  553. 
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pay  the  plaintiff  an  annuity.  There  was  no  allegation  that  any  sum 
was  due  to  the  plaintiff;  it  might  be  that  the  plaintiff's  claim  could  not 
be  sustained  ;  but  it  was  held  that  the  declaration  disclosed  a  sufficient 
consideration.  [Blackburn,  J.  "We  must  assume,  on  this  record,  that 
the  plaintiff  believed  that  he  had  a  valid  claim  against  the  Honduras 
government.]  Cook  v.  Wright  is  in  point.  There  the  defendant  knew 
he  was  not  liable  to  satisfy  the  claim  made  by  the  plaintiff ;  but  the  plain- 
tiff, bona  fide  believing  him  to  be  personally  liable,  threatened  to  take 
proceedings,  and  a  forbearing  to  take  those  proceedings  was  held  a  good 
consideration  for  the  defendant  compromising  the  claim  by  giving  prom- 
issory notes.  In  Wade  v.  Simeon  it  was  expressly  averred  in  the  plea 
that  the  plaintiff  knew  he  had  no  cause  of  action,  and  it  was  therefore 
held  good.  The  plaintiff  has  fulfilled  his  part  of  the  contract,  he  has 
abstained  from  enforcing  his  claim  whether  good  or  bad,  and  the 
defendant  ought  not  to  be  allowed  to  say  he  will  not  fulfil  his  contract. 
The  position  of  the  parties  is  altered,  and  the  plaintiff  may  have  been 
put  to  expense  in  stopping  the  proceedings.  The  consideration  is  not 
an  abandonment  of  an  unfounded  claim,  but  a  postponement  of  the 
prosecution  of  the  suit. 

Pollock,  Q.  C.  (Joyce  with  him)  contra.  Forbearance  to  prosecute 
a  groundless  action  affords  no  consideration  capable  of  supporting  a 
promise.  It  is  admitted  on  the  record  that  no  money  was  due  to  the 
plaintiff  from  the  Honduras  government ;  and  if  the  declaration  and 
plea  are  read  together,  it  is  clear  that  a  cause  of  action  does  not  exist. 
All  the  cases  are  consistent  with  this  view  except  Cook  v.  Wright ; 
and  that  case  is  distinguishable.  There  the  question  was  not  whether  a 
sum  of  money  was  due  to  the  plaintiff,  but  whether  it  was  due  from 
the  defendant  or  another  person  ;  whereas  here  the  question,  before  the 
contract  declared  on  was  made,  was  whether  a  sum  of  money  was  due 
to  the  plaintiff  from  the  Honduras  government.  In  Edwards  v.  Baugh 
the  declaration  was  held  bad  because  there  was  not  an}*  allegation  that 
a  debt  was  due,  but  merely  that  a  dispute  existed  respecting  it ;  and  in 
Wade  v.  Simeon  it  was  held  that  forbearance  to  prosecute  a  ground- 
less claim  gave  no  benefit  to  the  promisor,  and  imposed  no  detriment 
on  the  promisee. 

James,  Q.  C,  replied. 

Cockbukn,  C.  J.  Our  judgment  must  be  for  the  plaintiff.  No  doubt 
it  must  be  taken  that  there  was  in  fact  no  claim  by  the  plaintiff 
against  the  Honduras  government  which  could  be  prosecuted  by  legal 
proceedings  to  a  successful  issue  ;  but  this  does  not  vitiate  the  contract 
and  destroy  the  validity  of  what  is  alleged  as  the  consideration.  The 
authorities  clearly  establish  that,  if  an  agreement  is  made  to  compromise 
a  disputed  claim,  forbearance  to  sue  in  respect  of  that  claim  is  a  good 
consideration  ;  and  whether  proceedings  to  enforce  the  disputed  claim 
have  or  have  not  been  instituted  makes  no  difference.  If  the  defend- 
ant's contention  were  adopted,  it  would  result  that  in  no  case  of  a 
doubtful  claim  could  a  compromise  be  enforced.     Every  day  a  compro- 
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mise  is  effected  on  the  ground  that  the  party  making  it  has  a  chance  of 
succeeding  in  it ;  and  if  he  bona  fide  believes  he  has  a  fair  chance  of 
success,  he  has  a  reasonable  ground  for  suing,  and  his  forbearance  to 
sue  will  constitute  a  good  consideration.  When  such  a  person  forbears 
to  sue  he  gives  up  what  he  believes  to  be  a  right  of  action,  and  the 
other  party  gets  an  advantage ;  and,  instead  of  being  annoyed  with  an 
action,  he  escapes  from  the  vexations  incident  to  it.  The  defendant's 
contention  is  unsupported  by  authority. 

It  would  be  another  matter  if  a  person  made  a  claim  which  he  knew 
to  be  unfounded,  and  by  a  compromise  derived  an  advantage  under 
it :  in  that  case  his  conduct  would  be  fraudulent.  If  the  plea  had 
alleged  that  the  plaintiff  knew  he  had  no  real  claim  against  the  Hon- 
duras government,  that  would  have  been  an  answer  to  the  action. 

Blackbtjen,  J.  I  am  of  the  same  opinion.  The  declaration,  as  it 
stands,  in  effect  states  that  the  plaintiff,  having  alleged  that  certain 
moneys  were  due  to  him  from  the  Honduras  government,  was  about  to 
enforce  pajment,  and  the  defendant  suggested  that  the  plaintiff's  claim, 
whether  good  or  bad,  should  stand  over.  So  far,  the  agreement  was  a 
reasonable  one.  The  plea,  however,  alleges  that  at  the  time  of  making 
the  agreement  no  money  was  due.  If  we  are  to  infer  that  the  plaintiff 
believed  that  some  money  was  due  to  him,  his  claim  was  honest,  and 
the  compromise  of  that  claim  would  be  binding,  and  would  form  a  good 
consideration,  although  the  plaintiff,  if  he  had  prosecuted  his  original 
claim,  would  have  been  defeated.  This  case  is  decided  by  Cook  v. 
Wright.  In  that  case  it  appeared  from  the  evidence  that  the  defend- 
ant knew  that  the  original  claim  of  the  plaintiff  was  invalid,  yet  he 
was  held  liable,  as  the  plaintiff  believed  his  claim  to  be  good.  The 
Court  say  that  "  the  real  consideration  depends  on  the  reality  of  the 
claim  made,  and  the  bona  fides  of  the  compromise."  If  the  plaintiff's 
claim  against  the  Honduras  government  was  not  bona  fide,  this  ought 
to  have  been  alleged  in  the  plea ;  but  no  such  allegation  appears. 

Mellor,  J.  I  am  of  the  same  opinion.  If  the  plaintiff's  claim 
against  the  Honduras  government  was  fraudulent,  the  defendant  ought 
to  have  alleged  it. 

Lush,  J.,  concurred.  Judgment  for  the  plaintiff.1 

1  Ockford  r.  Barelli,  25  Law  Times,  N.  s.  604,  accord. :  Graham  v.  Johnson,  L.  R 
8  Eq.  36,  contra.  —  Ed. 
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SECTION  VI. 

Compromise. 

ANONYMOUS. 

In  the  King's  Bench,  Hilary  Teem,  1661. 

[Reported  in  1  Siderfin,  31,  placitum  9.] 

Father  and  son  :  The  father  is  indebted  to  J.  S.  in  100L,  and  makes 
a  fraudulent  deed,  and  by  it  gives  all  his  property  to  the  son.  The 
father  dies ;  and  upon  discourse  had  of  the  fraudulent  deed  the  son 
promises  J.  S.,  in  consideration  that  he  will  deliver  the  obligation  to 
him,  and  make  to  him  an  acquittance  and  discharge  of  the  debt,  that  he 
will  pay  the  100£.  And  upon  this  an  action  was  brought ;  and  it  was 
now  moved  in  arrest  of  judgment  that  the  consideration  was  not 
good ;  because  it  does  not  appear  that  the  son  was  liable  to  the  pay- 
ment of  the  debt,  either  as  heir,  executor,  administrator,  or  executor 
de  son  tort ;  and  therefore  the  delivery  of  the  obligation  and  the  mak- 
ing of  the  acquittance  and  discharge  to  him  is  not  good. 

But  it  was  answered  and  resolved  that  the  consideration  was  good , 
and  it  shall  be  intended  that  he  was  liable,  or  at  least  that  the  dis- 
charge shall  be  made  to  the  party  who  was  liable  ;  for  he  promises  to 
make  a  discharge  of  the  debt,  and  this  shall  be  intended  to  the  party 
who  was  liable  to  the  payment  of  it,  or  else  it  would  be  no  discharge.1 

1  "  If  that  was  in  truth  a  fraudulent  deed  of  gift  of  the  goods  by  the  father  to 
the  son,  as  stated  in  the  case,  the  son,  after  his  father's  death,  would  be  chargeable 
for  this  debt  as  an  executor  of  his  own  wrong,  though  possession  of  the  goods  had 
been  delivered  to  him  at  the  time  of  the  deed.  For  it  is  holden  that  if  a  man  makes 
a  fraudulent  gift  of  his  goods  in  his  lifetime  to  oust  his  creditors,  of  their  debts,  the 
vendee  after  his  death  shall  be  charged  for  them.  1  Roll.  Abr.  549  (C),  pi.  3.  And 
the  only  way  in  which  he  can  he  so  charged  is  as  executor  of  his  own  wrong.  2  Leon. 
223,  Stanford's  Case;  Cro.  Jac.  271,  Hawes  v.  Leader;  Yelv.  197,  s.  c,  where  it  is 
said  that  the  goods  are  liable  to  the  creditors  in  the  hands  of  the  vendee,  as  an  execu- 
tor of  his  own  wrong,  if  the  deed  of  gift  be  fraudulent.  And  the  reason  is,  because 
every  intermeddling  without  authority  after  the  death  of  the  party  makes  the  person 
so  intermeddling  an  executor  of  his  own  wrong.  Dyer,  166  6,  Stoke's  Case.  And 
the  same  point  was  recognized  in  the  case  of  Edwards  i>.  Harben,  2  Term  Kep.  587, 
where  it  is  adjudged  that,  if  a  creditor  takes  an  absolute  bill  of  sale  of  the  goods  of 
his  debtor  which  is  fraudulent  against  creditors,  and  the  debtor  dies,  and  thereupon 
the  vendee  takes  and  sells  the  goods,  he  is  liable  to  be  sued  as  executor  of  his  own 
wrong  for  the  debts  of  the  deceased.  Hence  it  seems  to  follow  that  the  son  was  in 
the  case  in  1  Sid.  liable  to  the  payment  of  the  debt,  at  least  to  the  extent  of  the  value 
of  the  goods,  as  executor  of  his  own  wrong ;  and  therefore  the  delivering  of  the 
bond  to  him,  and  giving  him  an  acquittance,  appears  to  be  a  sufficient  consideration 
to  support  his  promise.  For  which  reason  that  case  seems  to  differ  materially  from 
the  principal  one."  Serjeant  Williams,  note  (2)  to  Barber  v.  Fox,  2  Wins.  Saund. 
136.  — Ed. 
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LONGRIDGE  and  Others  v.  DORVILLE  and  Another. 
In  the  King's  Bench,  October  29,  1821. 

[Reported  in  5  Barnewall  $•  Alderson,  117.] 

Declaration  alleged,  "that  before  the  making  of  the  promise,  &c, 
a  certain  ship  called,  the  Carolina  Matilda  had  then  lately  in  a  certain 
place,  to  wit,  in  the  river  Thames,  to  wit,  at,  &c,  run  foul  of  a  certain 
other  ship  called  the  Zenobia,  whereby  the  said  last-mentioned  ship 
had  received  great  damage.  And  the  said  last-mentioned  ship  having 
received  such  damage  in  consequence  of  being  so  run  foul  of  as  afore 

said,  the  plaintiffs  being  the  agents  in  that  behalf  of  one Symonds, 

the  owner  of  the  Zenobia,  and  the  defendants  being  the  agents  in 
that  behalf  of  the  owners  of  the  Carolina  Matilda,  the  former,  as  such 
agents,  detained  the  Carolina  Matilda  till  the  owners  of  the  said  last- 
mentioned  ship  should  have  made  good  to  them  the  damage  so  done 
to  the  Zenobia."  It  then  stated,  "  that  in  consequence  of  such  deten- 
tion, the  defendants  undertook  that  they  would,  on  the  plaintiffs' 
renouncing  all  claims  on  the  Carolina  Matilda,  and  on  proving  the 
amount  of  the  damages  sustained  by  the  Zenobia,  indemnify  the  plain- 
tiffs for  any  sum  not  exceeding  180Z.,  the  exact  amount  to  be  ascer- 
tained when  the  said  latter  ship  should  have  been  repaired  ;  "  and  then 
alleged  that,  in  consequence  of  such  undertaking,  the  plaintiffs  did 
renounce  all  claim  on  the  Carolina  Matilda,  and  did  permit  and  allow 
her  to  proceed  on  her  voyage,  and  that  the  Zenobia  had  been  repaired, 
and  that  the  amount  of  such  repairs  was  ascertained.  There  were  also 
the  common  counts,  and  the  defendants  pleaded  the  general  issue. 
The  cause  was  tried  before  Abbott,  C.  J.,  at  the  Sittings  after  Easter 
Term,  1820,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  upon  the  following  case  :  — 

The  Norwegian  ship,  called  the  Carolina  Matilda,  on  her  voyage  to 
Norway,  in  sailing  down  the  river  Thames  in  November  last,  ran  foul 
of  the  ship  called  the  Zenobia,  then  lying  at  anchor,  and  in  conse- 
quence of  which  the  latter  ship  sustained  considerable  damage.  The 
plaintiffs,  acting  as  the  agents  of  Mr.  R.  Symonds,  the  owner  of  the 
Zenobia,  instituted  a  proceeding  in  the  High  Court  of  Admiralty 
against  the  ship  Carolina  Matilda,  to  compel  her  owners  to  make  good 
the  damages  sustained  bj-  the  Zenobia  in  consequence  of  being  so  run 
foul  of.  Process  was  issued  against  the  Carolina  Matilda,  under  which 
she  was  arrested  at  Gravesend  on  the  22d  November  last,  and  on  the 
twenty-fourth  day  of  the  same  month  the  defendants  wrote  a  letter 
to  the  plaintiffs,  of  which  the  following  is  a  copy :  — 

Messks.  Longkidge,  Babnett,  and  Hodgson. 

Gentlemen, — In  consequence  of  your  having  detained  the  Norway  ship 
Carolina  Matilda  till  the  owners  make  good  to  you  the  damage  done  to  the 
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Zenobia,  bound  to  Smyrna,  we  hereby  engage,  on  your  renouncing  all  claims 
on  the  said  ship  Carolina  Matilda,  and  on  proving  the  amount  of  damages  sus- 
tained by  the  Zenobia,  to  indemnify  you  for  any  sum  not  exceeding  180?.,  the 
exact  amount  to  be  ascertained  when  the  Zenobia  is  repaired. 

The  defendants  were  the  agents  of  the  owners  of  the  Carolina 
Matilda  ;  and  upon  the  receipt  of  this  letter  the  plaintiffs  withdrew 
proceedings  in  the  Admiralty  Court,  and  the  officer,  then  in  possession 
of  the  Carolina  Matilda,  was  then  also  withdrawn,  and  such  possession 
delivered  up  to  the  defendants,  acting  on  behalf  of  her  owners.  The 
Zenobia  had  been  since  repaired,  and  the  amount  of  damages  sustained 
by  her  had  been  ascertained.  At  the  time  the  Carolina  Matilda  sailed, 
and  while  she  was  proceeeding  down  the  river  and  ran  foul  of  the 
Zenobia,  she  had  the  regular  Trinity  House  pilot  aboard,  who  had 
been  placed  there  by  the  defendants. 

Puller,  for  the  plaintiff.  It  is  not  necessary  to  consider  the  question 
whether  the  owners  of  the  Carolina  are  liable  for  the  damage  done  to 
the  Zenobia,  under  the  circumstances  of  the  case  ;  for  the  defendants 
have  made  themselves  liable  by  an  express  promise,  founded  upon  a 
good  consideration.  The  plaintiffs  agree  to  release  the  ship,  which 
they  might  otherwise  have  detained  until  bail  was  given ;  and  the 
defendants  agree  to  pay  a  stipulated  sum  by  way  of  damage  ;  waiving 
all  question  as  to  the  legal  liability  of  the  owners.  That  might  be 
considered  as  doubtful,  there  having  been  contradictory  decisions.1 
The  defendants,  or  their  principals,  therefore,  have  obtained  a  benefit 
by  the  immediate  release  of  the  ship  ;  and  that  constitutes  a  good  con- 
sideration for  the  promise  laid  in  the  declaration. 

F.  Pollock,  contra.  There  is  no  sufficient  consideration  for  the 
promise  in  the  declaration,  because  the  plaintiffs  had  no  ground  for 
instituting  the  suit  in  the  Admiralty  Court  against  the  Carolina.  The 
question  whether  the  defendants  are  liable  upon  their  undertaking 
must  depend  upon  this,  whether  the  owners  were  liable  for  the  injury, 
the  ship  at  the  time  having  on  board  a  pilot,  as  required  by  the  act  of 
parliament.  If  they  were  not  liable,  the  plaintiff  had  no  right  to  insti- 
tute the  suit  in  the  Admiralty  Court ;  and  the  forbearance  of  a  suit, 
where  a  party  is  not  liable,  is  not  a  good  consideration.  Tooley  v. 
Windham 2  and  King  v.  Hobbs 8  are  authorities  in  point. 

Abbott,  C.  J.  I  am  of  opinion  that  there  is  a  sufficient  considera- 
tion in  this  case  to  sustain  the  promise,  without  inquiring  whether  the 
owners  of  the  ship  are  liable  under  the  circumstances  of  the  case.  It 
appears  that  a  suit  had  been  instituted  by  the  plaintiffs  in  the  Court  of 
Admiralt}'  against  the  Carolina  Matilda,  to  compel  her  owners  to  make 
good  the  damage  done  by  her  running  foul  of  another  vessel.  The 
ship  might  have  been  redeemed  from  that  suit  by  the  defendants'  giv- 
ing bail  that  proper  care  should  be  taken  of  the  ship,  and  that  those 

1  Neptune  the  Second,  1  Dodson,  Adra.  R.  467 ;  Ritchie  v.  Bowsfleld,  7  Taunt.  309. 

2  Cro.  Eliz.  206.  8  yeiv.  25. 
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on  board  her  should  not  leave  the  kingdom  until  means  were  taken  to 
secure  that  evidence  which  would  enable  the  judge  to  decide  the  suit ; 
and  the  plaintiffs  might  have  insisted  on  such  bail.  The  defendants, 
as  agents  for  the  foreign  owners  of  the  ship,  write  a  letter,  in  which 
they  engage,  on  the  plaintiffs'  renouncing  all  claims  on  the  ship,  and 
on  proving  the  amount  of  damages  sustained  by  the  Zenobia,  to  indem- 
nify them  for  any  sum  not  exceeding  180/.,  the  exact  amount  to  be 
ascertained  when  the  Zenobia  is  repaired.  Now  the  plain  meaning  of 
that  engagement  appears  to  me  to  be  this :  Release  the  ship,  and  we 
will  waive  all  questions  of  law  and  fact,  except  the  amount  of  damage  ; 
we  will  pay  you  1801.,  if  the  damage  done  amounts  to  that  sum.  The 
plaintiffs,  by  not  insisting  upon  the  bail  required,  therefore  relin- 
quished a  benefit  which  they  might  have  had,  if  the  law  had  been  with 
them.  The  law  might  fairly  be  considered  as  doubtful,  for  there  had 
been  contradictory  decisions  on  the  subject ;  and  the  parties  agree  to 
put  an  end  to  all  doubts  on  the  law  and  the  fact,  on  the  defendants' 
engaging  to  pay  a  stipulated  sum.  I  am  of  opinion  that  this  case  is 
distinguishable  from  those  cited  in  argument,  inasmuch  as  in  this  case 
the  law  was  doubtful,  and  the  parties  agreed  to  waive  all  questions  of 
law  and  fact.  I  am  therefore  of  opinion  that  the  plaintiff  is  entitled 
to  recover. 

Batlet,  J.  I  am  of  the  same  opinion.  Where  a  cause  is  depending, 
it  is  competent  to  a  party  to  refer  the  questions  of  liability  and  dam- 
age jointly,  or  to  acknowledge  his  liability,  and  refer  the  question  of 
damage  only  ;  and  in  this  case,  I  think,  the  effect  of  the  agreement  is, 
that  they,  the  defendants,  acknowledge  the  liability  of  the  owners,  and, 
in  consideration  of  the  plaintiffs  releasing  the  ship,  they  agree  to  refer 
the  question  as  to  the  amount  of  damage,  and  pay  the  same,  provided 
it  does  not  exceed  1801.  If  it  had  appeared  in  this  case  that  the  own- 
ers of  the  Carolina  could  not  have  been  liable  at  all,  I  agree  that  the 
consideration  for  the  promise  would  have  failed.  But  the  facts  stated 
in  the  case  by  no  means  show  that  the  owners  would  not  have  been 
liable  ;  for  by  the  pilot  act  the  owners  are  only  protected  in  those  cases 
where  the  loss  arises  from  the  default,  neglect,  incapacity,  or  incompe- 
tency of  the  pilot.  Now  there  is  no  fact  in  this  case  which  shows  that 
the  misconduct  of  the  pilot  was  the  cause  of  the  injury. 

Holrotd,  J.  I  am  of  the  same  opinion.  If  a  person  is  about  to 
sue  another  for  a  debt,  for  which  the  latter  is  not  answerable,  the  mere 
consideration  of  forbearance  is  not  sufficient  to  render  him  liable  for 
that  debt.  Any  act  of  the  plaintiff,  however,  from  which  the  defendant 
derives  a  benefit  or  advantage,  or  any  labor,  detriment,  or  inconvenience 
sustained  by  the  plaintiff,  is  a  sufficient  consideration  to  support  a 
promise.  Now  the  consideration  of  forbearance  is  a  benefit  to  the 
defendant,  if  he  be  liable  ;  but  it  is  not  any  benefit  to  him,  if  he  be  not 
liable.  The  authorities  cited  proceed  on  that  ground.  This  case  differs 
materially  from  those  ;  for  here  a  suit  actually  commenced  is  given  up, 
and  a  suit  too  the  final  success  of  which  was  involved  in  some  doubt. 
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The  plaintiff  might  sustain  a  detriment  by  giving  up  all  claim  in  respect 
of  the  expenses  incurred,  and  the  defendant  might  derive  a  benefit  by 
having  that  suit  put  an  end  to,  without  further  trouble  or  investigation. 
Now  I  am  of  opinion  that  the  giving  up  of  a  suit  instituted  for  the  pur- 
pose of  trying  a  doubtful  question,  and  consenting  to  deliver  up  the 
ship,  which  might  otherwise  have  been  detained  until  the  security 
required  was  given,  is  a  good  consideration  to  support  a  promise  to 
pay  a  stipulated  sum  by  way  of  damage,  in  case  the  actual  damage 
amount  to  that  sum.  In  Com.  Dig.,  tit.  Action  upon  the  Case  upon 
Assumpsit  (F.  8) ,  it  is  laid  down  that  an  action  does  not  lie  if  a  party 
promise  in  consideration  of  a  surrender  of  a  lease  at  will,  for  the  lessor 
might  determine  it ;  unless  there  was  a  doubt  whether  it  was  a  lease  at 
will  or  for  years  >  and  1  Rol.  23,  1.  25,  35,  and  1  Brownlow,  6,  are 
cited.  That  is  an  authority  to  show  that  the  giving  up  of  a  question- 
able right  is  a  sufficient  consideration  to  support  a  promise.  Here, 
therefore,  the  giving  up  of  a  suit,  instituted  to  try  a  question  respecting 
which  the  law  is  doubtful,  is  a  good  consideration  to  support  a  promise. 
I  think,  therefore,  that  this  action  is  sustainable. 
Best,  J.,  concurred. 


SMAET  v.   CHELL. 
In  the  Queen's  Bench,  Trinity  Term,  1839. 

[Reported  in  7  Dowling's  Practice  Cases,  781.] 

Eyland  and  Knowles  showed  cause  against  a  rule,  obtained  by 
Petersdorff,  for  arresting  the  judgment  in  the  present  case,  on  the 
ground  that  a  sufficient  consideration  did  not  appear  on  the  face  of 
the  declaration  for  the  defendant's  promise.  The  declaration  stated 
that  on  the  first  clay  of  October,  1837,  the  plaintiffs  retained  and 
emploj-ed  the  defendant,  then  being  an  attorney  and  solicitor,  at  his 
request  and  on  his  solicitation,  as  such  attorney  and  solicitor,  to  prose- 
cute and  conduct  a  certain  action  on  their  behalf,  on  the  terms  and 
conditions  that,  in  the  event  of  his  not  getting  his  costs  and  charges 
in  said  action  from  the  defendant  therein,  he  would  only  charge  such 
sum  as  he  should  be  out  of  pocket  in  conducting  said  action  ;  and  the 
plaintiffs  averred  that  the  defendant,  on  the  same  day,  commenced  and 
prosecuted  said  action  on  the  terms  aforesaid ;  and  thereupon,  in  con- 
sideration of  the  premises,  and  that  the  plaintiffs  had  promised  the 
defendant,  at  his  request,  to  allow  him  to  receive,  take,  and  retain 
such  costs  and  charges  as  aforesaid  and  under  the  terms  aforesaid,  the 
defendant  promised  the  plaintiffs  to  use  due  and  proper  care,  diligence, 
and  skill,  as  such  attorney  in  prosecuting  and  conducting  said  action. 
The  plaintiffs  then  assigned  as  a  breach  that,  said  action  having  been 
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commenced  by  arresting  the  defendant  therein  on  a  writ  of  capias 
issued  out  of  the  Court  of  Exchequer,  no  correct  copy  of  said  writ  of 
capias  was  delivered  to  said  last-mentioned  defendant  upon  his  said 
arrest ;  by  reason  whereof  said  writ  of  capias  and  all  other  proceedings 
in  said  action  were  set  aside  by  a  rule  of  said  Court  of  Exchequer  on 
the  1st  of  November  following,  with  costs  to  be  paid  by  the  plaintiffs  ; 
whereupon  and  whereby  the  plaintiffs  were  forced  to  pay  and  did  pay 
to  the  defendant  in  said  action  the  sum  of  HI. ,  the  amount  of  said 
costs ;  "of  all  which  said  several  premises  the  defendant  then  had 
notice,  to  wit,  on  the  day  and  year  last  aforesaid,  and  then  in  consid- 
eration of  the  premises  promised  the  plaintiffs  to  pay  them  half  the 
said  costs,"  to  wit,  the  sum  of  71.,  on  request ;  yet  the  defendant  hath 
not  paid  said  sum  or  any  part  thereof,  though  requested  so  to  do.1 

On  the  face  of  this  pleading  sufficient  consideration  was  stated.  A 
detriment  to  the  plaintiff  was  alleged  in  consequence  of  the  defendant's 
negligence.  For  half  this  detriment  the  defendant  was  alleged  to 
have  agreed  to  pay  the  plaintiff.  Had  the  plaintiff  commenced  an 
action  for  the  negligence  against  the  defendant,  the  forbearance  of 
that  suit  would  be  sufficient  consideration  for  the  defendant's  promise. 
In  substance  the  consideration  alleged  here  was  such  a  forbearance. 
In  Longridge  and  Others  v.  Dorville  it  was  held  that,  if  a  party  gave 
up  a  suit  instituted  to  try  a  question  respecting  which  the  law  la 
doubtful,  it  is  a  good  consideration  for  a  promise  to  pay  a  stipulated 
sum.  Here  there  was  no  kind  of  doubt  as  to  the  right  of  the  plaintiff 
to  sue  the  defendant  for  his  negligence.  Under  these  circumstances 
the  present  rule  ought  to  be  discharged. 

Petersdorff,  in  support  of  the  rule,  contended  that  no  sufficient  con- 
sideration, moving  from  the  plaintiff  to  the  defendant,  was  alleged  on 
the  face  of  this  declaration.  Consistently  with  any  of  the  allegations 
here,  the  plaintiff  might  immediately  bring  his  action  to  recover  the 
remaining  11.  out  of  the  14/.,  which  was  the  amount  alleged  to  have 
been  paid  by  the  plaintiff  in  consequence  of  the  defendant's  negligence. 
The  case  might  have  been  different  if  it  had  been  alleged  that  [the 
defendant's  promise  was  made]  in  consideration  of  the  plaintiff  relin- 
quishing his  claim  for  the  remainder  of  the  14?.,  which  he  had  been 
obliged  to  pay  through  the  negligence  of  the  defendant,  or  in  consid- 
eration that  the  plaintiff  would  not  sue  him  for  his  negligence.  No 
such  allegation,  however,  was  introduced.  The  declaration  merely  sub- 
stituted one  remedy  for  another.  Cur.  adv.  vult. 

Coleridge,  J.  Several  points  were  raised  on  arguing  this  case,  but 
the  only  one  on  which  I  shall  give  an  opinion  is  that  in  arrest  of 
judgment.  The  declaration  is  singular.  It  is  in  assumpsit ;  and  it 
states  that  the  defendant  was  an  attorney,  and  that  he  agreed  to  con- 
duct certain  actions  on  certain  terms,  and  that  he  did  accordingly 

1  See  supra,  p.  225,  note  1.  —  Ed. 
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prosecute  an  action,  and  that  in  consideration  of  the  premises  he 
promised  the  plaintiffs  to  use  due  and  proper  care,  skill,  and  diligence, 
as  such  attorney,  in  conducting  the  action.  Here,  one  would  have 
thought,  was  a  sufficient  promise  alleged ;  and  the  declaration  goes  on 
and  assigns  a  breach,  and  specifies  what  the  exact  failure  was  in  prop- 
erly conducting  the  cause,  namely,  that  through  the  negligence  of  the 
defendant  the  writ  of  capias  was  set  aside  with  costs,  and  that  the 
plaintiff  was  thereby  forced  to  pay  HI.  for  those  costs.  Now  I  should 
have  thought  that  that  was  stated  by  waj-  of  special  damage  ;  but  the 
declaration  then  goes  on  to  state  another  promise,  that  in  considera- 
tion of  the  premises  the  defendant  promised  to  pay  half  the  amount  of 
those  costs,  and  alleged  a  breach  by  non-payment  of  the  71.  Now  no 
rule  is  more  clear  in  law  than  that  the  consideration  for  a  promise  must 
move  from  the  plaintiff :  then  I  must  see  what  this  plaintiff  has  done  or 
suffered,  or  what  the  defendant  has  gained  ;  the  detriment  to  the  plain- 
tiff must  be  the  immediate  consideration  for  the  promises  alleged. 
Suppose  an  assault  had  been  committed,  and  an  action  of  assumpsit 
was  brought  for  non-payment  of  a  sum  of  money  agreed  to  be  given  for 
the  injury  done,  and  the  declaration  did  not  state  a  release  of  action  for 
the  assault.  It  is  not  therefore  enough  that  there  should  be  a  collateral 
consideration  for  the  promise,  but  there  must  be  an  immediate  consid- 
eration. In  this  case  the  consideration  stated  is,  that  for  the  loss  of 
14?.  by  the  plaintiff,  through  the  defendant's  neglect,  the  defendant 
promised  to  pay  11.  ;  but  there  is  nothing  to  show  that  the  plaintiff 
may  not  sue  for  the  whole  14/.  the  very  next  day.  There  is  con- 
sequently no  sufficient  consideration  alleged,  and  the  judgment  must  be 
arrested.  Rule  absolute  accordingly. 


EDWAKDS  v.  BAUGH. 
In  the  Exchequer,  Mat  31,  1843. 

[Reported  in  11  Meeson  Sf  Wdsby,  611.] 

Assumpsit.  The  declaration  stated  that  before  and  at  the  time  of 
the  making  of  the  promise  by  the  defendant  hereinafter  in  this  count 
mentioned,  to  wit,  on,  &c,  certain  disputes  and  controversies  were 
pending  between  the  plaintiff  and  defendant,  as  to  whether  or  not  the 
defendant  was  indebted  to  the  plaintiff  in,  to  wit,  the  sum  of  \1U. 
2s.  Sol.,  for  money  before  then  lent  to  and  paid  for  the  defendant  by 
the  plaintiff,  at  his  request,  and  for  interest  upon  and  for  the  for- 
bearance by  the  plaintiff,  at  the  defendant's  request,  of  moneys  before 
due  and  owing  from  the  defendant  to  the  plaintiff  for  divers  long  spaces 
of  time  elapsed,  and  for  money  found  to  be  due  from  the  defendant  to 
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the  plaintiff  on  an  account  then  stated  between  them ;  and  thereupon 
heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  then  promise 
the  defendant  not  to  sue  the  defendant  at  any  time  thereafter  for  the 
recovery  of  the  said  sum  of,  to  wit,  173/.  2*.  3e?.,  so  in  dispute  between 
the  plaintiff  and  defendant  as  aforesaid,  or  any  part  thereof,  or  any 
damages  in  respect  thereof,  and  would  then  accept  of  and  from  the 
defendant  the  sum  of,  to  wit,  100/.  in  full  satisfaction  and  discharge  of 
the  same,  and  every  part  thereof,  and  all  damages  in  respect  thereof, 
he  the  defendant  then  promised  the  plaintiff  to  pay  him,  to  wit,  the 
sum  of  100/.,  within  a  reasonable  time  then  next  following,  in  such 
satisfaction  and  discharge  ;  and  the  plaintiff  avers  that  he,  confiding  in 
the  said  promise  of  the  defendant,  did  then  promise  the  defendant  not 
to  sue  the  defendant  at  any  time  thereafter  for  the  recovery  of  the  said 
sum  of,  to  wit,  173/.  2*.  3c?.,  so  in  dispute  between  the  plaintiff  and 
defendant  as  aforesaid,  or  any  part  thereof,  or  any  damages  in  respect 
thereof,  and  that  he  would  then  accept  of  and  from  the  defendant  the 
sum  of,  to  wit,  1001. ,  in  full  satisfaction  and  discharge  of  the  same  and 
every  part  thereof,  and  all  damages  in  respect  thereof :  and  although  a 
reasonable  time  from  the  time  of  the  making  of  the  promise  by  the  de- 
fendant, to  wit,  the  day  and  year  last  aforesaid,  had  elapsed  long  before 
the  commencement  of  this  suit,  to  wit,  on  the  day  and  j'ear  last  afore- 
said, of  which  the  defendant  then  had  notice  ;  and  although  the  plaintiff 
hath  at  all  times,  from  the  making  of  the  promise  by  the  defendant  in 
this  count  mentioned  to  the  commencement  of  this  suit,  been  ready  and 
willing  to  accept  the  said  sum  of,  to  wit,  100/.  of  and  from  the  defend- 
ant, in  such  full  satisfaction  and  discharge  as  aforesaid,  of  which  the 
defendant  hath  always  had  notice  ;  and  although  the  plaintiff  hath  not 
at  any  time  sued  the  defendant  for  or  in  respect  of  the  said  sum  of,  to 
wit,  173/.  2*.  3c?.,  or  any  part  thereof,  or  any  damages  in  respect  there- 
of, &c,  yet,  &c.  :  — [Breach  :  non-payment  by  the  defendant  of  the  said 
sum  of  100/.,  or  any  part  thereof.] 

General  demurrer,  and  joinder  in  demurrer. 

The  defendant's  points  marked  for  argument  were  :  That  there  is  no 
sufficient  consideration  for  the  defendant's  promise  ;  either,  first,  in 
respect  of  the  forbearance  to  sue,  because,  although  forbearance  to  sue 
when  there  is  a  well-founded  claim,  or  the  giving  up  of  a  suit  actually 
commenced  where  the  claim  is  fairly  litigable,  may  be  a  sufficient  con- 
sideration for  such  a  promise,  the  declaration  here  neither  shews  that 
there  was  a  debt  or  claim  which  could  have  been  enforced,  nor  that  the 
plaintiff  had  commenced  an  action,  or  taken  any  step  to  enforce  it,  or 
was  even  intending  to  do  so ;  nor,  secondly,  in  respect  of  the  promise 
of  the  plaintiff  to  take  100/.  in  satisfaction,  because  it  does  not  appear 
that  any  thing  was  owing  from  the  defendant  to  the  plaintiff,  much  less 
that  more  was  owing,  or  that  there  was  any  fair  or  reasonable  doubt 
whether  more  was  owing  or  not ;  that  there  was  consequently,  so  far  as 
appears,  neither  benefit  to  the  defendant  nor  detriment  to  the  plaintiff. 
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The  defendant  will  also  contend  that  the  promise  of  the  plaintiff  not  to 
sue  and  to  take  100Z.  in  satisfaction  was  not  binding  upon  him,  being  an 
agreement  to  accept  a  less  sum  in  satisfaction  of  a  greater. 

The  plaintiff's  points  were :  That  the  declaration  discloses  a  sufficient 
consideration  to  support  the  promise  laid  therein,  inasmuch  as  the  avoid- 
ing litigation  by  a  settlement  of  claims  of  right  in  controversy  is  a  suffi- 
cient consideration  to  support  a  promise  ;  and  that  it  makes  no  difference 
that  the  count  shows,  as  the  consideration  for  the  promise  of  the  defend- 
ant therein  laid,  a  promise  by  the  plaintiff  partly  executory,  as  a  promise 
binding  upon  a  plaintiff  is  in  law  a  sufficient  consideration  to  support  a 
promise  by  a  defendant. 

Kelly,  in  support  of  the  demurrer.  The  declaration  is  bad.  It  states 
no  sufficient  consideration  for  the  defendant's  promise  to  pay  the  100/.  ; 
for  it  does  not  show  that  any  debt  was  clue  from  the  defendant  to  the 
plaintiff,  or  that  any  suit  was  pending,  the  termination  of  which  would 
be  a  benefit  to  the  defendant  or  any  detriment  to  the  plaintiff.  An 
undertaking  not  to  sue,  or  forbearance  to  sue,  is  no  consideration, 
where  there  is  no  legal  demand  or  cause  of  action.  It  is  not  sufficient 
that  disputes  and  differences  existed  between  the  plaintiff  and  defend- 
ant, for  such  an  allegation  would  be  satisfied  by  proof  that  the  plaintiff 
made  an  unfounded  claim  which  the  defendant  wholly  denied.  There 
is  nothing  to  show  that  the  plaintiff  was  entitled  to  maintain  any  action 
whatever.  The  old  cases  establish  that  the  forbearance  of  a  suit,  where 
the  party  is  not  liable,  is  not  a  good  consideration.  Tooley  v.  Wind- 
ham,1 King  v.  Hobbs.2  That  doctrine  was  first  broken  in  upon  in 
Longridge  v.  Dorville,  where  it  was  held  that  the  giving  up  a  suit,  in- 
stituted to  trj-  a  question  respecting  which  the  law  is  doubtful,  is  a  good 
consideration  for  a  promise  to  pay  a  stipulated  sum.  But  that  case  is 
very  distinguishable ;  for  there  a  suit  had  been  actually  instituted  for 
the  purpose  of  faying  a  doubtful  question,  and  a  ship  had  been  delivered 
up  which  might  otherwise  have  been  detained.  But  Holroj-cl,  J.,  there 
says  :  "  If  a  person  is  about  to  sue  another  for  a  debt  for  which  he  is 
not  answerable,  the  mere  consideration  of  forbearance  is  not  sufficient 
to  render  him  liable."  Here  no  suit  has  been  instituted,  and  no  liability 
is  shewn.  It  is  not  even  stated  that  the  plaintiff  had  any  reason  at  all 
to  believe  that  he  had  a  cause  of  action  against  the  defendant.  Besides, 
the  acceptance  of  1001.  would  be  no  satisfaction  for  a  claim  of 
1731.  2s.  3d.,  if  that  were  really  due. 

J.  Henderson,  contra.  The  consideration  alleged  is  sufficient.  The 
circumstance  of  an  action  being  brought  or  not  makes  no  difference. 
If  there  be  a  honafide  claim,  which  is  forborne  to  be  put  in  suit  at  the 
request  of  the  defendant,  that  is  enough.  The  allegation  here  in  sub- 
stance is,  that  the  plaintiff  had  made  a  claim  against  the  defendant  for 
a  certain  amount,  which  the  latter  had  denied  to  be  due,  and  thus  a 
dispute  existed  between  them  ;  and  the  defendant  agreed,  in  considera- 

i  Cro.  Eliz.  206.  a  Yelv.  26. 
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tion  that  the  plaintiff  would  forego  his  claim  for  173Z.  2s.  3d.,  to  pay 
him  a  definite  sum  of  money  of  a  smaller  amount.  Had  the  declara- 
tion averred  that  the  defendant  was  actually  indebted  to  the  plaintiff 
in  1731.  2s.  3d.,  and  that  the  plaintiff  had  agreed  to  take  100?.  in  satis- 
faction of  that  larger  sum,  it  would  have  been  bad  on  the  face  of  it. 
The  abandonment  of  the  right  to  sue  for  the  unascertained  amount  is 
a  good  consideration  for  the  promise.  [Lord  Abinger,  C.  B.  That 
may  be  true  where  the  question  is  only  as  to  the  amount  of  a  debt ; 
but  must  not  the  existence  of  some  actual  debt  be  shown,  as  a  founda- 
tion for  the  promise?]  It  is  submitted  that,  there  being  a  claim,  and 
it  being  doubtful  what  is  the  amount  due,  or  even  whether  any  thing  is 
due,  that  is  enough.  In  Wilkinson  v.  Byers,  where  an  action  was 
pending  for  an  unliquidated  demand,  the  defendant's  agreeing  to  pay  a 
fixed  sum  in  lieu  of  the  plaintiff's  claim  was  held  a  good  consideration 
for  the  plaintiff  to  stay  proceedings  and  pay  his  own  costs.  [Lord 
Abinger,  C.  B.  There  an  action  had  been  brought,  and  there  was  a 
good  consideration  for  the  plaintiff's  agreeing  to  discontinue  it.  Kolfe, 
B.  Is  not  the  plaintiff  bound  to  show  that  there  are  at  least  reasonable 
grounds  for  believing  that  something  is  due  to  him  from  the  defendant  ?] 
The  parties  have  here  constituted  themselves  the  judges  whether  there 
was  any  thing  due  or  not,  and  the  legality  of  a  claim  to  some  amount  is 
admitted  by  their  agreement.  The  relinquishment  by  the  plaintiff  of 
his  right,  and  a  corresponding  benefit  derived  by  the  defendant  thereby, 
is  a  sufficient  consideration. 

Kelly,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  The  question  in  this  case  is,  whether  there  is 
on  the  face  of  this  declaration  a  good  consideration  for  the  promise 
alleged ;  and  I  am  of  opinion  that  there  is  not.  Mr.  Henderson  has 
treated  the  words  used  in  the  declaration  as  if  they  implied  that  a 
reasonable  doubt  existed  between  the  parties  as  to  the  existence  of  a 
debt  due  from  the  defendant  to  the  plaintiff;  but  the  declaration  does 
not  show,  either  expressly  or  by  implication,  any  thing  of  that  kind  ;  it 
only  alleges  that  certain  disputes  and  controversies  were  pending 
between  the  plaintiff  and  the  defendant,  whether  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  sum  of  money.  There  is  nothing 
in  the  use  of  the  word  ' '  controversy  "  to  render  this  a  good  allegation 
of  consideration.  The  controversy  merely  is,  that  the  plaintiff  claims 
the  debt,  and  the  other  denies  it.  The  case  might  have  been  different, 
if  the  declaration  had  said,  "whereas  the  defendant  was  indebted  to 
the  plaintiff  in  divers  sums  of  money  for  money  lent,  and  also  on  an 
account  stated ; "  that  a  dispute  arose  as  to  the  amount  of  the  debt  so 
due ;  and,  in  order  to  put  an  end  to  all  controversies  respecting  it,  it 
was  agreed  that  the  plaintiff,  in  consideration  of  receiving  100/.,  should 
not  sue  the  defendant  in  respect  of  his  original  claim.  In  that  case  the 
plaintiff  would  have  been  bound  to  prove  at  the  trial  the  existence  of 
a  debt  to  some  amount ;  he  might  not  indeed  be  bound  to  prove  the 
full  amount,  but  simply  to  show  such  a  claim  as  to  lay  a  reasonable 
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ground  for  the  defendant's  making  the  promise  ;  whereas,  in  the  present 
case,  he  would  not  have  to  prove  any  thing  beyond  the  fact  that  there 
had  been  a  dispute  between  himself  and  the  defendant  as  to  the  exist- 
ence of  a  debt.  A  man  may  threaten  to  bring  an  action  against  any 
stranger  he  may  happen  to  meet  in  the  street.  Where  an  action  is 
depending,  the  forbearing  to  prosecute  it  is  a  sufficient  consideration  for 
a  promise  to  pay  a  certain  sum  of  money ;  for,  besides  other  advan- 
tages, the  party  promising  would  save  the  extra  costs  which  he  would 
have  to  pay  even  if  he  were  successful. 

Gurnet,  B.,  concurred. 

Eolfe,  B.  I  am  of  the  same  opinion.  Mr.  Henderson  lays  down 
the  proposition  much  too  broadly,  —  that  if  a  party  forbears  to  do 
something  which  he  might  have  done,  that  forbearance  would  be  a  good 
consideration  for  a  promise ;  so  that,  if  it  had  appeared  on  the  face  of 
the  declaration  that  nothing  was  due  to  the  plaintiff,  his  forbearance  to 
sue  would  even  then  be  a  consideration.  I  cannot  subscribe  to  that. 
I  think  the  plaintiff  is  bound  to  show  a  consideration,  in  the  shape  of 
something  either  beneficial  to  the  opposite  party  or  detrimental  to  him- 
self. Judgment  for  the  defendant. 


LLEWELLYN  v.   LLEWELLYN. 
In  the  Queen's  Bench,  Michaelmas  Term,  1845. 

[Reported  in  3  Dowling  §•  Lowndes'  Practice  Cases,  318.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  whereas 
heretofore,  to  wit,  on  the  twenty-third  day  of  June,  in  the  year  of  our  Lord 
1837,  there  had  been  and  then  were  divers  accounts  between  the  plain- 
tiff and  the  defendant,  which  accounts  were  open  and  unsettled ;  and 
there  were  then  divers  disputes  between  the  plaintiff  and  the  defend- 
ant touching  and  concerning  the  said  accounts ;  and  the  plaintiff  then 
claimed  of  the  defendant  that  the  defendant  was  indebted  to  the  plain- 
tiff in  divers  large  sums  of  money,  amounting  together  to  the  sum  of, 
to  wit,  500Z.  ;  and  the  defendant  then  claimed  of  the  plaintiff,  that  he 
the  plaintiff  was  indebted  to  the  defendant ;  and  thereupon  it  was 
then  agreed,  by  and  between  the  plaintiff  and  defendant,  that  they 
should  respectively  give  up  their  respective  claims  each  upon  the 
other ;  and  thereupon,  in  consideration  thereof,  and  that  the  plaintiff 
at  the  request  of  the  defendant  would  give  up,  relinquish,  and  forbear 
to  prosecute,  to  and  against  him  the  defendant,  all  claims  and  demands 
whatsoever  which  he  the  plaintiff  then  had  upon  or  against  the  defend- 
ant, he  the  defendant  then  promised  the  plaintiff  to  pay  him,  the  plain- 
tiff, during  the  lifetime  of  him  the  said  plaintiff,  a  certain  yearly  sum  of, 
to  wit,  6/.,  at  and  upon,  to  wit,  the  twenty-third  day  of  June,  in  each  and 
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every  year  during  the  lifetime  of  him  the  said  plaintiff;  and  the  plain- 
tiff avers,  that  although  he  hath  performed  all  things  by  him  to  be 
done  in  pursuance  of  the  said  agreement  and  of  his  said  promise,  and 
hath  given  up,  relinquished,  and  ceased  and  forborne  to  prosecute 
against  the  defendant  the  said  claims  and  demands  of  him  the  plain- 
tiff in  that  behalf,  yet  the  defendant,  disregarding  his  said  promise, 
hath  not  paid  to  the  plaintiff  the  said  yearly  sum  of  61.  or  any  part 
thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do ;  and 
on  the  contrary  thereof,  a  large  sum  of  money,  to  wit,  the  sum  of  61. , 
of  the  said  yearly  sums  of  money  for  one  year  ending  on  a  certain  day, 
to  wit,  on  the  twenty-third  day  of  June,  in  the  year  of  our  Lord  1842, 
and  then  last  elapsed,  then  became  and  was  and  now  is  due  and  in 
arrear,  and  unpaid  from  the  defendant  to  the  plaintiff,  contrary  to  the 
said  promise. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  which  took  place  on  the  29th  of  last  April,  before  the 
under-sheriff  of  Breconshire,  a  verdict  was  returned  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the  ground 
that  there  was  no  such  [sufficient  ?]  consideration  stated  in  the 
declaration. 

A  rule  nisi  had  been  accordingly  obtained  to  arrest  the  judgment,  or 
for  a  nonsuit,  or  a  new  trial. 

Peacock  now  showed  cause.  It  is  submitted  that  this  declaration 
discloses  a  sufficient  consideration  for  the  defendant's  promise.  It  is 
stated  in  the  inducement,  which  is  admitted  on  the  record,  that  there 
had  been  and  then  were  divers  accounts  open  and  unsettled  between 
the  plaintiff  and  the  defendant,  and  that  the  plaintiff  claimed  divers 
sums  from  the  defendant,  and  that,  in  consideration  thereof,  and  that 
the  plaintiff  at  the  request  of  the  defendant  would  forbear  to  prose- 
cute against  the  defendant  these  claims,  the  defendant  made  the  prom- 
ise stated  in  the  declaration.  That  is  a  sufficient  consideration,  and 
the  case  differs  from  one  where  the  only  consideration  is  the  foregoing 
of  disputes  and  controversies  as  to  whether  any  sum  is  owing  between 
the  parties.  Here  it  appears  that  there  have  been  accounts  between 
the  parties  which  remain  unsettled,  and  that  the  plaintiff  claimed  cer- 
tain sums  from  the  defendant.  The  allegation  that  the  plaintiff  claimed 
certain  sums  from  the  defendant,  taken  in  conjunction  with  the  state- 
ment that  there  were  accounts  unsettled  between  the  parties,  is  equiv 
alent  to  an  allegation  by  the  plaintiff  that  a  debt  was  due  from  the 
defendant  to  him.  If  so,  then  the  giving  up  the  claim  in  respect  of 
that  debt  is  a  sufficient  consideration  for  the  promise. 

E.  V.  Williams,  in  support  of  the  rule.  Whatever  doubt  may  have 
formerly  existed  on  this  subject,  it  is  now  sufficiently  clear  that  the 
mere  giving  up  a  claim  to  a  debt,  without  showing  that  a  debt  exists, 
is  not  a  sufficient  consideration  on  which  to  found  an  assumpsit.  In 
Longridge  v.  Dorville  it  was  held  that  tne  giving  up  a  suit  instituted 
to  try  a  question  respecting  which  the  law  is  doubtful  is  a  good  con 
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sideration  for  a  promise  to  pay  a  stipulated  sum.  But  there  a  suit  was 
actually  pending,  and  the  plaintiff  might  have  sustained  some  detri- 
ment by  giving  up  all  claim  in  respect  of  the  expenses  incurred,  and 
the  defendant  have  derived  some  benefit  by  having  that  suit  put  an 
end  to  without  further  trouble  or  investigation.  Here,  however,  there 
is  no  allegation  of  the  existence  of  a  debt,  but  only  that  the  plaintiff 
"claimed"  a  debt  as  owing  to  him.  That  a  party  "claims"  a  debt, 
raises  no  presumption  that  the  money  is  owing  to  him.  Tbe  claim 
may  be  perfectly  unfounded.  It  is  true  that  it  is  alleged  that  there 
were  accounts  open  and  unsettled  between  the  parties,  but  it  does  not 
say  which  party  was  debtor.  The  plaintiff  therefore  may  have  been 
the  debtor  to  the  defendant ;  and  if  so,  his  claim  against  the  defend- 
ant could  not  be  rested  on  the  state  of  the  accounts  between  the  par- 
ties. There  is,  however,  a  case  which  is  very  much  in  point  with  the 
present.  In  Edwards  v.  Baugh  the  declaration  alleged  that  certain 
disputes  and  controversies  were  pending  between  the  plaintiff  and  the 
defendant,  whether  the  defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum  of  money  ;  and  it  was  held  upon  demurrer,  that  it  disclosed 
no  sufficient  consideration  on  which  to  maintain  the  action  ;  and  Lord 
Abinger,  C.  B.,  in  delivering  judgment,  drew  the  distinction  between 
foregoing  a  dispute  as  to  the  existence  of  a  debt,  and  foregoing  a 
dispute  as  to  the  amount  of  it.  The  true  rule  is,  as  is  laid  down  by 
Bolfe,  B.,  in  the  same  case,  that  "  the  plaintiff  is  bound  to  shew  a  con- 
sideration, in  the  shape  of  something  either  beneficial  to  the  opposite 
party  or  detrimental  to  himself."  Here  there  is  nothing  beneficial  to 
the  defendant,  for  the  claim  may  have  been  unfounded  ;  nothing  detri- 
mental to  the  plaintiff,  for  the  giving  up  an  unfounded  claim  could  have 
been  no  injury  to  him. 

Peacock  referred  to  the  case  of  Smith  v.  Monteith. 

Cur.  adv.  vult. 

Patteson,  J.  This  case  appears  to  me  to  be  very  distinguishable 
from  that  of  Edwards  v.  Baugh,  upon  the  authority  of  which  the 
learned  counsel  for  the  defendant  relied.  There  the  declaration  merely 
stated  that  disputes  existed  between  the  plaintiff  and  defendant 
whether  the  defendant  was  indebted  to  the  plaintiff;  which  might  be 
true,  although  they  might  have  been  entire  strangers  to  each  other, 
and  never  have  had  any  transactions  together.  If  so,  the  ending  of 
such  disputes  could  neither  be  detrimental  to  the  plaintiff  nor  benefi- 
cial to  the  defendant.  Here,  on  the  contrary,  the  declaration  states  as 
a  substantive  fact,  which  might  have  been  traversed  by  the  defendant, 
that  there  had  been  and  were  mutual  accounts  between  the  plaintiff 
and  defendant,  which  were  open  and  unsettled.  It  then  states  in  sub- 
stance that  each  party  claimed  the  balance,  and  that  it  was  agreed  that 
each  party  should  withdraw  his  claim,  and  that  the  defendant  should 
pay  the  plaintiff  an  annuity  of  61.  for  his  life.  It  then  states  that,  in 
consideration  that  the  plaintiff  would  withdraw  his  claim,  the  defend- 
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ant  promised  to  pay  the  annuity.  Here  is  a  plain  detriment  to  the 
plaintiff  in  foregoing  his  claim  to  the  balance  ;  a  claim  which  was  not 
made  against  a  stranger,  but  which  had  a  probable  foundation  arising 
from  mutual  accounts  between  the  parties,  which  are  admitted  to  have 
been  open  and  unsettled. 

Under  these  circumstances  I  am  of  opinion  that  a  valid  considera- 
tion for  the  defendant's  promise  appears  on  the  face  of  this  declaration, 
and  that  the  rule  obtained  in  this  case  must  be  discharged. 

Rule  discharged 


SMYTH  v.  HOLMES. 
In  the  Exchequer,  November  12  and  17,  1846. 
[Reported  in  10  Jurist,  862.] 

Assumpsit.  The  declaration  set  forth  an  indenture  made  between 
the  plaintiff  and  defendant,  by  which  certain  matters  in  difference 
between  them  were  referred  to  an  arbitrator  ;  the  indenture  providing, 
inter  alia,  that  the  costs  incident  to  said  reference  and  to  the  prepara- 
tion of  said  indenture,  and  of  all  proceedings  relative  to  the  same,  should 
be  in  the  discretion  of  the  arbitrator.  The  declaration  then  averred 
that  the  arbitrator  took  upon  himself  the  burden  of  the  arbitration, 
and  having  been  attended  on  the  11th  of  February,  1845,  by  the 
respective  solicitors  of  the  parties,  and  having  heard  the  said  solicitors 
as  well  as  the  respective  counsel  of  the  said  parties,  it  was  thereupon, 
with  the  approbation  of  the  said  arbitrator,  agreed  by  and  between 
the  plaintiff  and  defendant  in  manner  following :  that  is  to  say,  that 
the  sum  of  200/.  should  forthwith  be  paid  by  the  defendant  to  and 
accepted  by  the  plaintiff,  in  full  satisfaction  of  all  claims  and  demands 
of  the  plaintiff  in  respect  to  the  several  matters  so  referred,  &c.  ;  and 
that  each  of  them,  the  plaintiff  and  defendant,  should  abide  by  and  pay 
his  own  costs  of  the  reference,  &c,  and  of  the  said  indenture,  and  of  all 
the  proceedings  under  the  same.  The  declaration  then  averred  mutual 
promises  to  fulfil  the  last-mentioned  agreement,  and  alleged  as  a  breach 
the  non-performance  of  it  by  the  defendant.     General  demurrer.1 

Martin,  in  support  of  the  demurrer.  The  declaration  discloses  no 
cause  of  action  against  the  defendant.  It  shows  in  substance  that 
certain  matters  in  difference  between  the  plaintiff  and  defendant  having 
been  referred  to  arbitration,  the  parties,  in  the  presence  of  the  arbi- 
trator, agreed  that  a  sum  of  200/.  should  be  paid  by  the  defendant  to 
the  plaintiff  in  satisfaction  of  his  claim  against  him,  and  that  each  party 
should  pay  his  own  costs  of  the  reference.     Now,  that  is  a  mere  accord ; 


1  See,  supra,  p.  225,  note  1.  —  Ed. 
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and  it  is  an  established  principle  that  an  action  will  not  lie  on  an 
accord  unless  satisfaction  be  shown.  Peytoe's  Case,  9  Co.  77  4; 
Allen  v.  Harris,  1  Ld.  Eaym.  122  ;  1  Eol.  Abr.  128,  tit.  Accord ; 
Case  v.  Barber,  T.  Jones,  158  ;  Vin.  Abr.,  Accord  (A.),  pi.  11  ;  Lynn  v. 
Bruce,  2  H.  Black.  317  ;  James  v.  David,  5  T.  E.  143,  per  Grose,  J. 
Edwards  v.  Baugh,  11  Mee.  &  W.  641,  comes  very  near  the  present 
case.  [Pollock,  C.  B.  In  that  case  Lord  Abinger  says  :  "  Where  an 
action  is  depending,  the  forbearance  to  prosecute  it  is  a  sufficient  con- 
sideration for  a  promise  to  pay  a  certain,  sum  of  money ;  for,  besides 
other  advantages,  the  party  promising  would  save  the  extra  costs  which 
he  would  have  to  pa}'  even  if  he  were  successful."]  That  was  an  extra- 
judicial opinion.  [Parke,  B.  There,  there  was  no  new  consideration, 
but  merely  an  agreement  to  do  something  in  discharge  of  an  existing 
debt ;  here  part  of  the  consideration  is,  that  the  parties  will  abandon  a 
previous  unexecuted  agreement,  by  putting  an  end  to  which  each  of 
them  gets  some  immediate  advantage.]  There  is  no  real  distinction 
between  the  present  benefit  of  putting  a  stop  to  the  proceedings  before 
an  arbitrator,  and  the  paying  down  a  sum  of  moLey.  [He  also  cited 
Wilkinson  v.  Byers,  1  Adol.  &  Ell.  106  ;  and  Pollock,  C.  B.,  referred 
to  the  judgment  of  Holroyd,  J.,  in  Longridge  v.  Dorville,  5  B.  &  A. 
117.] 

Cowling,  who  appeared  to  support  the  declaration,  was  stopped  by 
the  Court. 

Pollock,  C.  B.  This  is  an  action  brought  to  recover  a  sum  of  money 
which  the  defendant  promised  to  pay  to  the  plaintiff.  There  had  been 
an  agreement  to  refer  certain  matters  in  difference  ;  and  if  the  doctrine 
of  accord  and  satisfaction  applied  to  this  case  at  all,  some  doubt  might 
have  arisen  in  consequence  of  the  observation  of  Lord  Abinger  in 
Edwards  v.  Baugh,  11  Mee.  &  W.  G41.  But  the  present  is  a  case 
where  parties  agree  to  abandon  a  reference,  and  so  far  is  distinguish- 
able from  a  mere  action  brought  by  A.  against  B.  When  before  the  ar- 
bitrator, they  entered  into  a  mutual  agreement  to  abandon  the  reference 
and  the  contingent  right  to  the  costs  of  it,  and  agreed  that  one  should 
pay  to  the  other  a  sum  of  mone}-  in  satisfaction  of  his  claim.  It  is  very 
difficult  to  distinguish  an  agreement  that  one  shall  pay  a  sum  of  money 
on  such  a  consideration  as  this  from  an}'  other  consideration  that  is 
good  in  law.  Here  was  an  agreement  to  refer  certain  matters  to  arbi- 
tration, and  that  arbitration,  if  proceeded  with,  might  have  ended  more 
disadvantageously  for  the  defendant  than  the  agreement ;  as,  for  exam- 
ple, the  award  might  be  that  he  should  pay  the  costs  of  the  reference. 
The  plaintiff,  in  consideration  of  the  defendant  promising  to  pay  a  sum 
of  money,  agrees  to  forego  his  right  to  the  chance  of  an  award  that  the 
defendant  should  pay  those  costs  ;  and  the  defendant,  on  entering  into 
such  a  bargain,  agrees  to  pay  money  on  a  consideration  which  is  good 
in  law.     Our  judgment  therefore  must  be  for  the  plaintiff. 

Parke,  B.  I  am  of  the  same  opinion.  If  this  had  been  an  action 
brought  on  an  accord  only,  the  authorities  cited  by  Mr.  Martin,  namely, 
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1  Eol.  Abr.  128,  L3'nn  v.  Bruce,  in  the  Court  of  Common  Pleas,  and 
the  rest,  would  be  decisive  on  the  point,  that  no  action  can  be  supported 
on  a  mere  accord.  But  here  we  have  more  than  a  mere  accord,  for 
there  is  an  agreement  between  these  parties  to  discharge  each  other 
from  an  agreement  of  reference  ;  and  such  an  agreement  before  breach 
of  the  original  agreement  is  binding.  Here  then  the  plaintiff  agrees  to 
abandon  the  reference,  and  discharge  the  defendant  from  his  promise 
to  refer  the  matter  originally  in  difference.  That  is  enough  to  show 
this  action  maintainable,  for  an  action  will  lie  on  mutual  promises ;  and 
this  is  such  an  action,  and  not  an  action  on  an  accord. 
Alderson  and  Bolfe,  BB.,  concurred. 

Judgment  for  the  plaintiff".1 


HENDERSON    and    Others,     Official    Managers    of   the    North    of 
England  Joint-Stock  Banking   Company,  v.  STOBART. 

In  the  Exchequer,  February  9,  1850. 

[Reported  in  6  Exchequer  Reports,  99.] 

Assumpsit  by  the  official  managers  of  the  North  of  England  Joint- 
Stock  Banking  Company  for  winding  up  the  said  company.  The 
declaration  stated  that  before  the  making  of  the  promise,  &c,  one  G. 
Burdis  had  been  public  officer  of  the  said  company ;  and  that  an  action 
had  been  commenced  by  Burdis  against  one  F.  Todd  and  W.  Todd  for 
the  recovery  of  the  amount  of  a  bill  of  exchange  drawn  by  F.  Todd 
and  W.  Todd  upon  the  owners  of  the  Trindon  Colliery,  and  accepted 
by  the  defendant  for  himself  and  the  other  owners  of  the  colliery,  for 
1,250Z.,  and  indorsed  to  the  Banking  Company ;  that,  whilst  the  action 
was  so  pending,  it  was  agreed  between  the  Banking  Company,  W. 
Todd,  F.  Todd,  and  the  defendant,  that  the  action  should  be  settled  as 
follows  :  2501.  by  the  promissory  note  of  W.  Todd  and  F.  Todd ;  5001. 
by  the  promissory  note  of  W.  Todd  and  F.  Todd ;  and  500Z.  to  be  paid 
b}r  the  defendant's  promissory  note  of  5001.  at  twelve  months ;  the 
defendant  consenting  to  the  North  of  England  Banking  Company 
appropriating  the  securities  held  by  them  to  the  payment  of  such 
balance,  and  the  defendant  agreeing  to  give  them  a  power  to  sell  the 
properties  mentioned  in  the  securities ;  the  company  to  forego  all 
interest  on  receiving  the  three  notes,  and  to  guarantee  to  give  up  the 
bill  sued  on,  and  the  1,000Z.  bill  received  on  account  of  the  said  bill. 
The  declaration  then  stated  mutual  promises,  and  averred  that,  although 
the  Banking  Company  had  performed  all  things  in  the  said  agreement 
on  their  part  to  be  performed,  and  had  always  been  ready  and  willing 

i  See  Davis  v.  Spencer,  24  N.  Y.  386,  390.  — Ed. 
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to  settle  the  said  action,  and  to  forego  all  interest  on  receiving  the 
three  notes,  and  to  guarantee  to  give  up  the  bill  sued  on,  and  the 
1,000Z.  bill  received  on  account  of  the  said  bill,  yet  the  defendant  did 
not  nor  would  give  to  the  Banking  Company  such  promissory  note 
for  500?.,  nor  such  power  of  sale,  &c. 

Pleas :  First,  non  assumpsit ;  Secondly,  that  it  was  not  agreed 
between  the  Banking  Company,  W.  Todd,  F.  Todd,  and  the  defendant, 
modo  et  forma} 

A  rule  nisi  having  been  obtained  to  arrest  the  judgment  on  a  verdict 
in  favor  of  the  plaintiffs, 

Martin  and  Hugh  Hill  showed  cause.  ...  It  is  conceded  that  no 
action  will  lie  upon  an  accord  unexecuted.  Lynn  v.  Bruce,  Reniger 
v.  Fogossa.2  But  this  declaration  does  not  state  that  which  merely 
amounts  to  an  accord,  for  the  company  are  to  give  up  something 
besides  the  action.  An  accord  is  an  agreement  between  the  parties  to 
the  original  contract,  but  here  the  defendant  was  no  party  to  the  action. 
This  is  a  new  agreement,  which,  if  carried  out,  would  prevent  the  com- 
pany from  proceeding  with  the  action.  The  general  averment  of 
performance  by  the  company  of  their  promises  is  good  after  verdict. 
Varley  v.  Manton,3  Kemble  v.  Mills.4  Mere  forbearance  is  a  sufficient 
consideration  to  support  an  agreement.  In  Com.  Dig.,  Action  upon 
the  Case  upon  Assumpsit  (B.  2),  in  treating  of  what  will  be  a  good 
consideration,  it  is  said,  "  So  in  consideration  of  surceasing  his  suit,  for 
that  is  a  benefit  to  the  defendant,  and  a  prejudice  to  the  plaintiff, 
though  the  action  is  not  discharged."  This  is  tantamount  to  an  agree- 
ment by  the  company  to  forbear  their  suit,  which  they  have  done  on 
the  faith  of  the  defendant  being  a  party  to  the  agreement.  The  other 
debtors  signed  the  agreement  as  well  as  the  defendant,  and  it  would 
be  a  fraud  on  them,  if  he  were  not  bound  by  it.  Good  v.  Cheesman5 
shows  that  an  accord  with  mutual  promises  is  binding,  though  unex- 
ecuted. In  Wilkinson  v.  Byers  it  was  held  that  the  payment  by  the 
defendant  of  an  agreed  sum,  in  discharge  of  an  action  for  an  unliquidated 
demand,  was  a  good  consideration  for  a  promise  by  the  plaintiff  to  stay 
proceedings  and  pay  his  own  costs;  and  Littledale,  J.,  expressed  an 
opinion  that  such  an  agreement  would  be  binding,  even  in  the  case  of 
a  liquidated  demand,  on  the  authority  of  Reynolds  v.  Pilihowe. 
[Parke,  B.  That  was  in  effect  an  accord  executed.]  This  is  not  like 
the  cases  of  Tattersall  v.  Parkinson "  and  Down  v.  Hatcher,'  where  the 
defence  set  up  was  the  payment  of  a  less  sum  in  satisfaction  of  a  greater  ; 
but  it  comes  within  the  principle  of  the  decision  in  Sibree  v.  Tripp.8 
[They  also  referred  to  Smyth  v.  Holmes.] 

Knowes  and    Unthank,  in  support  of  the  rule.     This  agreement  is  a 

1  A  third  plea  and  other  parts  of  the  ease,  having  no  reference  to  the  question  of 
"  Consideration,"  have  been  omitted.  —  Ed. 

2  Plowd.  6.  8  9  Bing.  303.  M  M.  &  G.  757. 
'2B.4  Ad.  328.  «  16  M.  &  W.  752.  ?  10  A.  &  E.  121. 
8  15  M  &  W.  23. 


SECT.   VI.J  CROWTHEB   V.   FAEBEB.  301 

mere  accord,  and  had  no  effect  in  putting  an  end  to  the  original  action. 
Good  v.  Cheesman  proceeded  on  the  ground  that  the  agreement 
amounted  to  a  valid  new  contract  between  the  other  creditors  and  the 
debtor,  capable  of  being  immediately  enforced.  The  test  in  these  cases 
is,  whether  the  parties  intended  to  accept  the  agreement  as  a  satisfac- 
tion, or  the  performance  of  it.  This  declaration  in  terms  alleges  a 
performance,  but  is  accompanied  with  language  which  shows  that  the 
agreement  has  not  been  performed  ;  for  it  is  averred  that  the  company 
were  "  ready  and  willing  to  settle  the  action,"  &c.  It  is  plain,  therefore, 
that  the  parties  did  not  rely  upon  the  agreement,  but  upon  the  per- 
formance of  it ;  and  that  distinguishes  the  case  from  those  cited,  and 
brings  it  within  the  rule  that  an  accord  unexecuted  is  no  satisfaction. 
Carter  v.  Wormald.1  This  agreement  could  not  have  been  pleaded  in 
bar  of  the  original  action,  if  it  had  been  proceeded  with.  Flockton  v. 
Hall,2  Bayley  v.  Homan.8  [Parke,  B.  There  is  a  new  party  to  the 
agreement ;  it  is  as  if  the  company  had  said  to  the  defendant,  "  If  you 
will  become  a  party,  and  pay  us  500?.,  we  will  agree  to  stay  proceedings 
in  the  action."]  Ford  v.  Beech  *  decided  that  there  can  be  no  suspen- 
sion of  a  right  of  action.   .   .  . 

Pakke,  B.  The  rule  must  be  discharged.  We  are  satisfied  that  this 
is  an  agreement  which  would  have  been  broken  if  the  company  had 
gone  on  with  the  original  action ;  for,  a  new  person  being  made  a  party 
to  the  contract,  it  becomes  a  binding  engagement,  and  not  a  mere 
accord.  .  .   . 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


CEOWTHEE  and  Others  v.  FAEEER. 
In  the  Queen's  Bench,  June  10,  1850. 

[Reported  in  15  Queen's  Bench  Reports,  677.] 

Assumpsit.  The  declaration  stated  that  at  the  time  of  the  making 
of  the  promise  two  actions,  one  in  trover  and  the  other  in  trespass, 
both  at  the  suit  of  the  present  plaintiffs  against  the  present  defendant, 
were  pending  in  the  Queen's  Bench ;  and  thereupon  it  was  agreed  by 
and  between  the  plaintiffs  and  the  defendant  in  manner  following, 
that  is  to  say  :  that  the  said  actions  should  be  settled,  and  all  proceed- 
ings therein  stayed,  and  that  the  defendant  should  pay  to  the  plaintiffs 
40/.  in  respect  of  the  costs  of  the  said  two  actions,  and  also  236/.  9s. 
in  part  of  damages  ;  and  that  the  plaintiffs  should  receive  from  certain 
other  persons,  to  wit,  J.  B.  and  J.  P.,  263L  lis. ;  but  in  the  event  of  J. 

i  1  Exch.  81.  2  19  L.  J.,  Q.  B.,  1. 

»  3  Bing.  N.  C.  915.  *  11  Q.  B.  852. 
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B.  and  J.  P.  neglecting  or  refusing  to  pay  to  the  plaintiffs  that  amount, 
or  in  the  event  of  J.  B.  and  J.  P.  giving  up  their  contract  with  the 
defendant,1  then,  and  in  either  of  such  cases,  the  defendant  should  pay 
to  the  plaintiffs  what  might  remain  unpaid  to  them  of  such  sum  of 
263/.  11*.,  in  which  case  the  defendant  should  be  entitled  to  get  the 
1,506  square  yards  of  stone1  in  the  said  agreement  mentioned,  or  to 
sell  it  as  he  might  think  proper,  in  the  same  manner  as  though  a  cer- 
tain agreement  of  1835  had  never  been  made.1  Averment  of  mutual 
promises  :  "  and,  although  the  plaintiffs  have  always  performed  the  said 
agreement  on  their  part,  and  although  they,  confiding  in  the  said  prom- 
ise of  the  defendant,  did  then,  to  wit,  upon  the  making  of  the  said 
promise,  wholly  cease  to  prosecute  the  said  actions  and  each  of  them, 
and  have  thence  continually  hitherto  stayed  all  proceedings  therein, 
and  although  a  reasonable  time  for  the  defendant  to  pay  the  said  sums 
of  40/.  and  236L  9s.  had  elapsed  long  before  the  commencement  of  this 
suit."  Breach :  non-payment  of  these  sums,  or  either  of  them,  or  any 
part  thereof. 

Plea  :  Non  assumpsit.     Issue  thereon. 

On  the  trial  before  Patteson,  J.,  at  the  York  Summer  Assizes,  1849, 
it  appeared  that  a  contract  to  the  effect  set  out  in  the  count  was  made 
between  the  plaintiffs  and  the  attorneys  of  the  defendant.  The  main 
contest  was,  whether  or  not  there  was  sufficient  evidence  of  authority 
on  their  part  to  bind  the  defendant.  The  learned  judge  reserved  leave 
to  move  to  enter  a  nonsuit  if  there  was  no  such  evidence,  and  left  the 
case  to  the  jury.     Verdict  for  plaintiffs. 

Knowles,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  pursuant  to  the  leave  reserved,  or  to  arrest  the  judgment.  On 
this  day  cause  was  shown. 

It  appeared,  by  the  judge's  notes,  that  there  was  evidence  of  an 
express  ratification  of  the  contract  by  the  defendant ;  and  the  rule  to 
enter  a  nonsuit  was  discharged  on  that  ground.  The  argument  relating 
to  that  portion  of  the  rule  is  omitted. 

Martin  and  Hugh  Hill,  as  to  the  rule  for  arresting  judgment.  The 
rule  has  been  obtained  on  the  supposition  that  this  is  an  action  on  a 
mere  accord.  But  it  is  an  action  on  an  agreement  in  consideration  of 
forbearance  of  suit,  which  is  more  than  a  mere  accord  unexecuted. 
The  reason  why  an  action  shall  not  lie  on  a  mere  executory  accord  (or, 
as  it  is  there  called,  concord) ,  is  fully  explained  in  Reniger  v.  Fogossa.2 
The  mere  executory  concord  which  does  not  prevent  the  plaintiff  from 
proceeding  with  his  action  is  without  consideration.  But,  when  there 
is  consideration  for  the  agreement,  an  action  will  lie,  though  the  agree- 
ment is  an  accord.  In  Com.  Dig.,  Action  on  the  Case  upon  Assumpsit 
(B.  1) ,  it  is  said  :  "A  promise  in  consideration  of  the  forbearance  of  a 
suit  is  good ;  for  that  is  for  the  benefit  of  the  defendant,  though  the 

1  The  declaration  did  not  state  any  thing  further  on  this  subject. 

2  Plowden,  1,  5,  6. 
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action  is  not  discharged."  In  the  present  case  there  is  much  more  con- 
sideration than  in  that  put  by  Comyns ;  for  the  actions  are  by  the 
agreement  actually  settled,  so  that  the  plaintiffs  could  not  afterwards 
have  proceeded  with  them.  Cartwright  v.  Cooke,1  Wilkinson  v.  Byers. 
It  is  sufficient,  however,  that  there  should  be  any  consideration.  Hen- 
derson v.  Stobart  is  much  in  point. 

Knowles  and  Tomlinson,  contra.  [Lokd  Campbell,  C.  J.  If  the 
plaintiffs,  at  the  request  of  the  defendant,  made  a  contract  which  they 
would  break  if  they  proceeded  with  the  actions,  is  not  that  alone  a 
consideration  to  support  the  defendant's  promise?]  Such  is  not  the 
meaning  of  the  agreement ;  the  plaintiffs  do  not  agree  to  stay  the 
actions  unless  they  are  paid  the  money  :  it  is  a  mere  accord.  And,  if 
the  construction  of  the  agreement  was  that  the  actions  should  be  stayed 
by  a  binding  release  on  the  plaintiffs'  part,  there  is  no  averment  of  per- 
formance. 

Lord  Campbell,  C.  J.  The  motion  in  arrest  of  judgment  is  made 
on  two  grounds :  first,  that  the  declaration  discloses  no  consideration 
for  the  defendant's  promise ;  secondly,  that  there  are  not  proper  aver- 
ments of  performance  of  conditions  precedent.  Now,  as  to  the  first 
objection,  the  count  states  that  it  was  agreed  between  the  plaintiffs  and 
defendant  that  the  two  actions  should  be  settled,  and  all  proceedings 
therein  stayed.  The  question  is  not  what  would  form  a  good  plea  in 
bar  to  the  further  maintenance  of  these  actions,  but  whether  this  is  a 
good  consideration  for  the  defendant's  agreement.  Is  it  not  an  advan- 
tage to  the  promisor,  and  a  disadvantage  to  the  promisee,  that  two 
actions  against  the  one  at  the  suit  of  the  other  should  be  settled,  and 
no  proceedings  taken  therein  ?  Then  there  is  a  general  averment  of 
performance,  which  after  verdict  is  abundantly  sufficient,  though  it 
might  be  bad  on  special  demurrer ;  but  the  count  goes  farther,  and 
alleges  performance  more  particularly.  I  think,  however,  that  the 
agreement  does  not  contemplate  that  any  further  act  should  be  done 
to  settle  these  actions.  It  appears  that,  by  those  who  framed  the 
agreement,  they  were  considered  as  settled  by  the  agreement  itself; 
and,  I  think,  rightly ;  for  they  were  so  settled.  I  cannot  entertain  any 
doubt  that,  if,  after  such  an  agreement,  an  attempt  were  made  to  pro- 
ceed in  the  actions,  the  court  would  interfere  summarily  if  the  defend- 
ant was  not  in  default. 

Patteson,  J.  The  question  is  raised,  whether  on  the  face  of  this 
declaration  there  is  any  thing  more  than  an  accord.  Now  I  own  I 
think  the  meaning  of  what  is.  stated  in  the  declaration  is  that  the 
actions  are  actually  gone  by  the  agreement,  and  that  the  plaintiff  could 
not  have  gone  on  with  them ;  but,  even  if  it  was  no  more  than  an 
agreement  on  the  part  of  the  plaintiffs  to  refrain  from  going  on,  I  think 
that  was  a  sufficient .  consideration  to  support  the  promise  of  the 
defendant. 

»  3  B.  &  Ad.  701. 
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Coleridge,  J.  It  seems  to  me  that  the  declaration  discloses  a 
mutual  agreement,  binding  each  party  to  the  other,  supposing  that 
other  to  have  performed  his  own  part.  I  had  more  doubt  as  to  the 
sufficiency  of  the  averment  of  performance.  Perhaps  on  a  special 
demurrer  it  might  not  be  sufficient :  but  this  is  after  verdict ;  and  then 
it  is  enough  that  there  is  an  averment  of  the  plaintiffs  having  always 
performed  the  agreement  on  their  part. 

Erle,  J.  I  shall  only  add  one  word  as  to  the  averment  of  perform- 
ance. I  take  it  that,  when  the  plaintiffs  and  the  defendant  agree  that 
the  actions  are  settled,  the  very  agreement  puts  an  end  to  the  actions  ; 
that  the  court  would  interfere  if  they  were  afterwards  proceeded  with  ; 
and  that  consequently  no  further  performance  of  the  agreement  is 
required.  Rule  discharged. 


NASH,  Administrator  with  the  Will  annexed  of  Jobs  Beatson,  deceased, 
v.  ARMSTRONG. 

In  the  Common  Pleas,  Mat  11,  1861. 

\Reporied  in  10  Common  Bench  Reports,  New  Series,  259.] 

The  declaration  stated  that,  by  deed  dated  the  29th  of  February, 
1860,  the  said  John  Beatson,  being  then  possessed  thereof  for  a  term 
which  had  not  yet  expired,  let  to  the  defendant  certain  rooms,  part  of  a 
house  of  the  said  John  Beatson,  therein  described,  from  the  1st  of 
March  in  that  year  to  the  24th  of  June  in  that  year,  at  rent  to  be 
ascertained  by  two  valuers,  one  on  the  part  of  the  said  John  Beatson, 
and  one  on  the  part  of  the  defendant,  or  an  umpire  to  be  agreed  on  by 
the  said  two  valuers,  such  rent  to  include  the  use  of  the  fixtures  and 
fittings  then  in  and  upon  the  said  demised  premises,  and  which  then 
belonged  to  the  said  John  Beatson,  the  expense  of  the  valuer  to  be 
employed  by  the  said  John  Beatson  to  be  paid  in  the  first  instance  by 
the  defendant,  and  retained  by  him  out  of  the  rent  for  the  said  demised 
premises  accruing  due  from  him  on  the  said  24th  of  June,  1860  ;  and 
afterwards  the  said  valuers  were  respectively  accordingly  duly  ap- 
pointed, but  did  not,  without  any  default  of  the  said  John  Beatson  or 
the  plaintiff  in  that  behalf,  ascertain  the  rent  so  to  be  paid  as  aforesaid, 
or  appoint  any  umpire  ;  and  the  defendant  nevertheless,  at  his  request, 
occupied  the  said  rooms  under  the  said  demise  until  the  said  24th  of 
June,  and  afterwards  as  tenant  thereof  to  the  plaintiff  as  administrator 
as  aforesaid,  for  a  long  time,  to  wit,  until  the  1st  of  September,  1860, 
the  said  John  Beatson  having  previously  died ;  that  afterwards,  and 
whilst  the  amount  of  rent  to  be  paid  by  the  defendant  for  and  in 
respect  of  his  said  occupation  of  the  said  rooms  to  the  said  24th  of 
June,  and  thence  to  the  said  1st  of  September,  was  and  remained 
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unascertained  and  not  agreed  upon,  and  unpaid,  it  was,  at  the  defend- 
ant's request,  mutually  agreed  between  the  plaintiff  as  administrator 
as  aforesaid  and  the  defendant,  that,  if  the  plaintiff  as  administrator 
as  aforesaid  would  not  insist  upon  such  valuation  as  aforesaid,  and 
would  not  require  that  the  said  valuers  should  be  called  upon  to 
appoint  an  umpire  to  ascertain  the  amount  of  the  said  rent  to  be  paid 
for  the  defendant's  said  occupation  until  the  said  24th  of  June,  and 
the  said  valuers  should  be  instructed  not  to  appoint  such  umpire  as 
aforesaid,  the  defendant  would  pay  to  the  plaintiff  as  administrator  as 
aforesaid,  for  and  in  respect  of  his  occupation  of  the  said  rooms  under 
the  said  deed,  and  for  and  in  respect  of  the  said  subsequent  occupation 
thereof  as  tenant  to  the  plaintiff  as  administrator  as  aforesaid,  a  reason- 
able sum  in  that  behalf,  to  wit,  the  sum  of  70/.  ;  and  that  neither  the 
plaintiff  as  administrator  as  aforesaid,  nor  the  defendant,  should  ever 
call  upon  the  other  of  them  to  carry  out  or  perform  or  fulfil  the  terms 
of  the  said  deed.  Averment :  that  the  plaintiff  did  every  thing,  and 
every  thing  existed  and  had  before  suit  happened  to  entitle  the  plain- 
tiff, as  administrator  as  aforesaid,  to  payment  of  the  said  sum  of  money 
last  mentioned,  to  wit,  70/.  Breach :  that  no  part  thereof  had  been 
paid. 

To  this  count  the  defendant  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being,  ' '  that  a  contract  under  seal  cannot  be 
varied  or  discharged  by  a  parol  agreement."     Joinder. 

-ft.  G.  Williams,  in  support  of  the  demurrer.1  There  is  no  valid 
consideration  for  the  promise  stated  in  the  declaration.  [Williams,  J. 
Why  is  it  not  a  good  consideration  in  assumpsit  that  the  plaintiff  fore- 
goes his  rights  under  the  deed  ?]  It  is  varjing  by  parol  the  terms  of 
a  deed.  [Williams,  J.  That  is  not  so.]  By  the  parol  agreement,  the 
defendant  is  to  pay  the  rent  ascertained  in  a  way  different  from  that 
provided  by  the  deed.  [Williams,  J.  The  plaintiff  is  seeking  to 
enforce  an  agreement  founded  upon  a  consideration  that  the  plain- 
tiff will  not  put  in  force  his  rights  under  the  deed.]  A  deed  can 
only  be  varied  bjr  deed.  Would  a  recovery  in  this  action  be  plead- 
able in  bar  to   an   action  upon  the   deed?     [Willes,  J.     I  should 

1  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows :  — 

"  1.  That  the  plaintiff  by  the  first  count  is  seeking  to  recover  upon  a  deed  as 
varied  by  a  parol  agreement,  whereas  a  deed  can  only  be  varied  by  a  deed  ; 

"  2.  That  the  alleged  agreement  could  be  carried  out  by  deed  only,  and  there  is 
no  allegation  of  the  execution  of  any  such  deed ; 

"  3.  That  the  matters  alleged  in  the  first  count  disclose  a  claim  which  can  be 
enforced  only  in  equity,  and  not  at  law ; 

"  i.  That  there  is  no  consideration  for  the  alleged  agreement,  if  it  is  to  be  consid- 
ered as  independent  of  the  deed ; 

"  5.  That  the  alleged  agreement  would  afford  no  answer  to  an  action  upon  the 
deed,  or  prevent  the  plaintiff  from  calling  upon  the  valuers  to  appoint  an  umpire,  or 
upon  the  defendant  to  carry  out  the  terms  of  the  deed,  and  the  consideration  for  it 
is  wholly  nugatory ; 

"  6.  That  the  alleged  agreement  is  in  the  nature  of  an  accord  only,  and  cannot  be 
enforced  or  sued  upon." 

20 
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have  thought  it  a  good  answer  by  way  of  equitable  plea.  The  pay- 
ment of  the  7(W.  under  the  agreement  would  surely  be  ground  for 
an  unconditional  perpetual  injunction  against  proceeding  upon  the 
deed.]  The  declaration,  it  is  submitted,  must  be  treated  as  it  would 
have  been  before  equitable  pleas  were  known.  Most  of  the  cases  upon 
this  subject  are  cases  where  the  parol  agreement  is  set  up  as  an  answer 
to  an  action  on  the  deed ;  but  the  grounds  of  the  decision  in  White  v. 
Parkin,  12  East,  578,  are  strongly  in  favor  of  the  proposition  contended 
for  here.1  ...  In  the  present  case,  it  cannot  be  contended  that  the 
parol  agreement  does  not  conflict  with  the  deed.  There  is  an  utter 
repugnance  between  the  two  instruments.  In  the  course  of  the  argu- 
ment in  White  v.  Parkin,  a  case  of  Leslie  v.  De  la  Torre  was  cited, 
where  Lord  Kenyon  ruled  that,  the  agreement  by  charter-party  being 
under  seal,  the  plaintiff  could  not  set  up  a  parol  agreement  inconsist- 
ent with  it,  and  which  in  effect  was  meant  in  a  certain  extent  to  alter 
it.  [Williams,  J.  The  difficulty  in  your  way  is,  that  there  is  here  an 
undertaking  on  the  plaintiff's  part  to  forbear  from  enforcing  the  pajr- 
ment  of  rent  under  the  deed.]  A  rent  would  be  paj'able  under  the 
deed,  to  which  this  agreement  would  be  no  answer.  White  v.  Parkin2 
was  cited  and  approved  of  in  Thompson  v.  Brown,  7  Taunt.  656,  672. 8 
....  A  deed  cannot  be  varied  in  any  waj'  by  parol ;  and  no  action  can 
be  maintained  on  a  parol  agreement  which  varies  the  deed.  In  the 
case  of  a  contract  for  the  sale  of  goods  within  the  17th  section  of 
the  Statute  of  Frauds,  where  another  day  for  payment  has  been  by 
parol  substituted  for  that  originally  fixed  by  the  contract,  it  has  been 
held  that  the  subsequent  parol  agreement  cannot  be  made  the  founda- 
tion of  an  action.  Marshall  v.  Lynn,  6  M.  &  W.  109  ;  Mechelen  v.  Wal- 
lace, 7  Ad.  &  E.  49,  2  N.  &  P.  224  ;  Stead  v.  Dawber,  10  Ad.  &  E.  57. 
In  Chitty  on  Contracts,  6th  edit.  55,  it  is  said  :  "  If  there  be  an  entire 
consideration  for  the  defendant's  promise,  made  up  of  several  particu- 
lars, and  one  of  these  consist  of  an  agreement  by  the  defendant  which 
the  Statute  of  Frauds  requires  to  be  in  writing,  and  which  for  want  of 
such  writing  is  void,  the  whole  consideration  is  void,  and  the  promise 
cannot  be  supported."  Here,  there  would  be  nothing  to  prevent  the 
plaintiff  from  bringing  an  action  upon  the  deed,  even  after  the  money 
was  paid  under  the  agreement.  To  allow  this  declaration  to  be  good 
would  be  promoting  circuity  of  action. 

Raymond,  for  the  plaintiff,  was  not  called  upon.4 

1  The  learned  counsel  here  stated  that  case.  —  Ed. 

2  Leslie  v.  De  la  Torre  1 

3  The  learned  counsel  here  stated  the  case  of  Gwynne  v.  Davy,  1  M.  &  6.  857, 
2  Scott,  N.  R.  29,  9  Dowl.  P.  C.  1.  —  Ed. 

4  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  :  — 
"1.  That  the  contract  disclosed  by  the  first  count  does  not  infringe  upon  the  rule 

that  a  contract  under  seal  cannot  be  varied  by  parol  agreement ; 

"2.  That,  although  a  contract  under  seal  cannot  be  varied  by  parol,  yet  it  is  com- 
petent to  the  parties  to  enter  into  a  fresh  agreement  by  parol,  and  for  a  good  consid- 
eration, not  to  put  in  force  the  original  contract ; 
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"Williams,  J.  I  am  of  opinion  that  there  should  be  judgment  for 
the  plaintiff  on  this  demurrer.  I  do  not  think  it  necessary  to  dispute 
the  correctness  of  many  of  the  doctrines  contended  for  in  the  argu- 
ment ;  for  I  do  not  consider  that  the  conclusion  we  have  arrived  at  in 
any  degree  conflicts  with  any  of  the  rules  of  law  adverted  to.  On  the 
face  of  this  declaration  there  is  an  admitted  promise  by  the  defendant 
to  pay  a  certain  sum  of  money  at  a  stipulated  time,  and  an  admitted 
breach  of  that  promise.  That  is  a  perfectly  good  promise  if  founded 
upon  a  sufficient  legal  consideration ;  and  the  simple  question  is, 
whether  there  is  a  sufficient  legal  consideration  disclosed  on  the  decla 
ration.  I  am  of  opinion  that  there  is.  It  appears  upon  the  face  of  the 
declaration  that  the  plaintiff,  as  the  personal  representative  of  the  orig- 
inal contracting  party,  being  in  a  condition  to  bring  an  action  upon  the 
original  contract,  or  other-wise  to  put  it  in  force,  in  consideration  of  his 
abstaining  from  enforcing  the  rights  conferred  on  him  by  that  contract, 
the  defendant  promised  to  pay  in  respect  of  the  occupation  of  the 
premises  under  the  deed  referred  to,  and  in  respect  of  his  subsequent 
occupation  thereof  as  tenant  to  the  plaintiff  as  administrator,  a  reason- 
able sum.  It  was  not  necessary,  in  order  to  make  that  a  good  consid- 
eration, that  the  mutual  promises  should  amount  to  a  release  of  the 
right  of  action  flowing  from  the  original  contract.  The  plaintiff,  hav- 
ing a  right  to  enforce  the  benefits  conferred  on  him  by  the  contract, 
enters  into  an  agreement  not  to  do  so,  whereby  he  changes  his  situa- 
tion to  this  extent,  that,  whereas  before  he  had  a  right  to  sue  upon  the 
deed,  if  he  now  exercises  that  right  he  renders  himself  liable  to  an 
action.  He  has  therefore  plainly  given  a  good  consideration  for  the 
defendant's  promise,  and  there  is  a  complete  cause  of  action  disclosed 
on  the  face  of  the  declaration.  Upon  principle,  this  is  in  truth  nothing 
more  than  the  ordinary  case  to  be  found  in  the  old  books,  of  an  action 
against  an  heir  whose  ancestor  has  made  a  bond  binding  himself  and 
his  heirs,  and  who  has  assets  by  descent ;  if  he  contracts  with  the 
obligee  of  the  bond  that,  if  the  latter  will  forbear  to  put  the  bond  in 
suit,  he  will  pay  the  sum  secured  by  a  given  day,  —  that  is  a  good 
assumpsit,  and  the  forbearance  till  the  day  named  is  a  good  considera- 
tion to  support  the  promise.  The  bond  is  not  released  by  that.  The 
only  result  is,  to  subject  the  obligee  to  an  action  if  he  puts  the  bond  in 
suit  before  the  expiration  of  the  time  agreed  on.  To  that  extent  the 
terms  of  the  bond  are  varied,  and  yet  the  bond  remains  unreleased ; 
nevertheless,  the  consideration  which  flows  from  the  agreement  of  the 
obligee  not  to  put  the  bond  in  suit  is  good,  and  furnishes  a  ground  of 
action  if  it  be  broken.     That  principle  is  applicable  here. 

Willes,  J.     I  am  entirely  of  the  same  opinion.     It  appears  to  me 

"  3.  That  the  contract  declared  on  is  collateral  to  that  entered  into  hy  the  deed, 
and  leaves  the  force  of  the  deed  itself  intact,  and  amounts  merely  to  an  agreement 
not  to  enforce  the  performance  of  the  original  contract  under  seal ; 

"  4.  That  such  new  contract  is  founded  upon  a  good  consideration,  and  is  therefore 
valid." 
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that  this  declaration  is  neither  open  to  the  objection  that  it  is  an 
attempt  to  vary  by  parol  the  terms  of  a  deed,  nor  to  the  objection  that 
it  is  an  action  upon  an  accord. 

Btles,  J.  I  had  at  first  some  doubt  whether  the  maxim  unumquod- 
que  dissolvitur  eodem  ligamine  quo  ligatur  was  not  applicable  here ; 
for,  till  satisfaction,  the  plaintiff  might  always  have  an  action  upon  the 
deed,  and  one  cannot  but  see  that  this  would  lead  to  circuity  of  action. 
Further,  whatever  may  be  the  value  of  the  decision  in  Leslie  v.  De  la 
Torre,  the  reported  observations  of  Lord  Kenyon  are  very  much  in 
favor  of  Mr.  "Williams's  argument.  But  Gwynne  v.  Davy  is  not  so. 
Three  of  the  judges  there  intimate  an  opinion  that  an  action  might  be 
maintained  on  the  parol  agreement.  And  no  other  authorities  have 
been  cited  to  show  that  the  rule  is  applicable  to  a  cross-action,  and  is 
not  confined  to  an  action  on  the  deed. 

Keating,  J.  I  concur  with  the  rest  of  the  Court  in  thinking  that 
the  declaration  discloses  a  promise  founded  on  a  good  consideration, 
and  that  it  is  not  open  to  the  objection  that  the  plaintiff  is  seeking  by 
parol  to  vary  the  terms  of  an  instrument  under  seal. 

Judgment  for  the  plaintiff. 


COOK  and  Others  v.  WRIGHT. 
In  the  Queen's  Bench,  July  9,  1861. 

[Reported  in  1  Best  Sr  Smith,  559.] 

Declaration  by  the  plaintiffs,  as  payees,  against  the  defendant,  as 
maker  of  two  promissory  notes,  dated  the  7th  February,  1856.  The 
first  count  was  upon  a  note  for  10/.  10s.,  payable  twelve  months  after 
date  ;  the  second  was  upon  a  note  for  11?. ,  payable  twenty-four  months 
after  date.  There  was  also  a  count  upon  an  account  stated.  Claim, 
50/.1 

First  plea,  to  the  whole,  declaration :  That,  after  the  passing  and 
coming  into  operation  of  the  Whitechapel  Improvement  Act,  1853,  and 
after  the  passing  and  coming  into  operation  of  The  Metropolis  Local 
Management  Act,  1855,  the  defendant  made  the  several  promissory 
notes  in  the  said  first  and  second  counts  mentioned  at  the  request  of  the 
plaintiffs  ;  and  that,  at  the  time  of  making  the  said  promissory  notes, 
the  plaintiffs  asserted  and  represented  to  the  defendant,  and  the  defend- 
ant believed  such  assertion  and  representation  to  be  true,  that  there 
was  then  due  and  owing  and  payable  from  him,  the  defendant,  as  the 
owner  of  certain  lands  and  buildings  in  certain  streets  called  Finch 

1  The  suit  was  commenced  in  the  Whitechapel  County  Court  of  Middlesex,  and 
was  removed  by  certiorari  into  this  court. 
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Street,  John  Street,  and  Dowson's  Place,  situate  within  the  parish  of 
St.  Mary,  Whitechapel,  to  the  trustees  of  the  parish  of  St.  Mary,  White- 
chapel,  under  the  provisions  of  The  Whitechapel  Improvement  Act, 
1853,  divers  large  sums  of  money  in  respect  of  paving  the  streets  front- 
ing, adjoining,  and  abutting  on  such  lands  and  buildings.  And  the 
defendant  says  that,  at  the  time  of  making  the  said  promissory  notes,  no 
sum  of  money  whatsoever  was  due,  or  owing,  or  payable,  from  the  de- 
fendant as  such  owner  to  the  said  trustees,  nor  was  the  defendant  such 
owner  as  aforesaid ;  and  that  there  never  was  any  consideration  or 
value  for  the  defendant's  making  the  said  promissory  notes  in  the  first 
and  second  counts  mentioned,  or  either  of  them,  or  for  his  paying  the 
same,  or  any  part  thereof ;  and  the  plaintiffs  never  were,  nor  was  any 
person  ever  a  holder  of  the  said  notes  or  either  of  them  for  value  or 
consideration ;  and  that  the  account  stated,  in  the  declaration  men- 
tioned, was  stated  of  and  concerning  the  matters  and  things  in  this 
plea  mentioned,  and  not  of  or  concerning  any  other  matter  or  thing 
whatsoever. 

Second  plea,  to  the  first  and  second  counts  :  That  the  defendant  was 
induced  to  make,  and  did  make,  the  promissorjr  notes  in  those  counts 
mentioned,  and  each  of  them,  by  the  fraud,  covin,  and  misrepresentation 
of  the  plaintiffs  and  others  in  collusion  with  them. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  London  during 
Easter  Term,  1860,  it  appeared  that  the  plaintiffs  were  four  of  the 
commissioners  or  trustees  acting  under  and  incorporated  by  §  27  of 
The  Whitechapel  Improvement  Act,  1853,  16  &  17  Vict.  c.  cxli.  ;  and 
the  action  was  brought  to  recover  the  amount  of  the  two  notes  men- 
tioned in  the  declaration.  The  evidence  as  to  what  took  place  at  the 
time  of  the  giving  of  the  notes  was  as  follows :  Mitchell,  the  clerk  to 
the  trustees,  said  that,  certain  parts  of  the  district  not  being  in  repair 
in  1854,  notices  to  do  repairs  were  sent  or  left  addressed  to  the  own- 
ers ;  and  in  October,  1855,  he  wrote  a  letter  to  the  defendant,  demand- 
ing 70Z.  for  expenses  incurred  by  the  trustees  in  doing  paving  works  in 
front  of  houses,  of  which  the  defendant  was  the  owner  or  occupier, 
situate  in  and  abutting  on  public  highways  within  the  district  of  The 
Whitechapel  Improvement  Act.  The  defendant  complained  that  the 
works  done  by  the  trustees  had  seriously  injured  the  property,  and  that 
the  tenants  were  dissatisfied,  and  requested  him  to  get  an  abatement 
made.  He  informed  the  defendant  that  the  trustees  assented,  and  the 
balance  to  be  paid  by  the  defendant  was  agreed  to  at  301.  ;  the  defend- 
ant then  requested  time,  and  time  was  given,  upon  condition  that  he 
paid  interest ;  and  three  promissory  notes  were  given  by  the  defendant, 
the  first  of  which  was  paid  by  him  under  protest.  The  defendant  was 
called,  and  stated  that  Mrs.  Bennett  was  owner  of  the  three  houses  in 
question,  and  that  he  was  tenant  of  one  of  them  at  a  rack-rent  under 
her,  and  collected  the  rents  of  the  others  for  her ;  that  he  paid  the 
paving  rate  of  the  house  which  he  occupied,  and  the  paving  rates  of 
the  other  houses  he  naid  for  Mrs.  Bennett  and  in  her  name  ;  that,  unon 
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receiving  the  notice  of  October,  1855,  he  went  before  the  Board  of 
Trustees  and  told  them  that  he  was  not  the  owner  of  the  property, 
and  showed  them  Mrs.  Bennett's  receipts  for  the  rent.  They  replied 
that,  as  he  paid  the  rates,  they  considered  he  was  the  owner  within  the 
meaning  of  The  Whitechapel  Improvement  Act,  1853,  and,  if  he  did 
not  give  notes,  they  would  serve  him  as  they  had  served  Goble,  which 
was  by  levying  an  execution  on  him  ;  that  there  was  another  case  in 
which  the  question  of  the  liability  of  the  inhabitants  was  to  be  tried, 
and,  if  decided  against  the  trustees,  he  should  not  be  called  on  to  pay. 
When  the  first  note  became  due  he  complained  to  Mitchell  that  the 
trustees  had  not  carried  out  their  promise  to  try  one  of  the  cases. 
Mitchell  said  that,  as  the  defendant  had  signed  the  notes,  he  must  pay 
them,  and  that  the  promised  trial  should  take  place  ;  thereupon  the 
defendant  paid  the  first  note.  The  defendant  was  afterwards  told  by 
Mrs.  Bennett  that  he  was  not  the  owner  within  the  meaning  of  the 
act,  and  he  thereupon  went  to  a  board  meeting  of  the  trustees  and 
told  them  that  he  would  not  pay  the  other  notes.  It  was  contended 
for  the  defendant  that  the  notes  were  given  without  consideration,  the 
defendant  not  being  an  "owner"  within  §  7  of  The  Whitechapel  Im- 
provement Act.  The  jury,  in  answer  to  questions  put  to  them  by 
the  learned  judge,  found  that  the  defendant  told  Mitchell  or  the  Board, 
before  he  gave  the  notes,  that  he  was  not  the  owner ;  that  the  defend- 
ant mentioned,  before  he  gave  the  notes,  that  Mrs.  Bennett  was  the 
owner  ;  and  that  Mitchell  or  some  member  of  the  Board  told  the 
defendant  in  the  board-room  that,  unless  he  gave  the  notes,  he  would 
be  served  as  Goble  had  been.  The  verdict  was  thereupon  entered  for 
the  defendant,  leave  being  reserved  to  move  to  enter  a  verdict  for  the 
plaintiffs.     In  the  same  Term,  May  4, 

Montagu  Chambers  obtained  a  rule  to  show  cause  accordingly,  on  the 
around  that  the  evidence  did  not  prove  want  of  consideration  for  giving 
the  notes,  and  that  upon  the  evidence  the  plaintiffs  were  entitled  to  a 
verdict. 

This  rule  was  argued  in  this  Term,  May  23d,  before  Cockbden,  C.  J., 
Wightman,  CuoMPTON,  and  Blackbukn,  JJ. 

Shee,  Serjt.,  and  Barnard  showed  cause.  There  was  no  considera- 
tion for  the  notes.  The  defendant  signed  them  upon  the  representation 
by  the  trustees  that  they  considered  him  the  owner  of  the  houses, 
because  he  collected  the  rents  and  was  liable  to  pay  the  rates.  But 
the  defendant  was  not  the  owner  within  §  7  of  Stat.  16  &  17  Vict.  c. 
cxli.,  by  which  "  the  word  '  owner,'  used  with  reference  to  any  lands  or 
buildings  in  respect  of  which  any  work  is  required  to  be  done,  or  any 
rate  to  be  paid  under  this  act,  shall  mean  the  person  for  the  time  being 
entitled  to  receive,  or  who,  if  such  lands  or  buildings  were  let  to  a 
tenant  at  rack-rent,  would  be  entitled  to  receive,  the  rack-rent  from  the 
occupier  thereof." 

The  existence  of  disputes  and  controversies  between  a  plaintiff  and 
defendant,  as  to  whether  the  defendant  is  indebted  to  the  plaintiff,  is 
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not  a  sufficient  consideration  for  a  promise :  there  must  be  a  debt  in 
existence.  Edwards  v.  Baugh.  These  notes  were  not  given  for  the  debt 
of  another  party :  the  trustees  did  not  profess  to  take  them  in  payment 
of  the  rates  due  from  Mrs.  Bennett.  [Crompton,  J.  Suppose  money 
had  been  paid  by  the  defendant,  could  he  have  recovered  it  back  ?  The 
maxim  quod  fieri  non  debet  factum  valet  seems  to  apply.  Wightman,  J., 
referred  to  Southall  v.  Rigg,  and  Forman  v.  Wright.1]  In  Addison  on 
Contracts,  p.  15,  4th  ed.,  it  is  said  :  "  So,  if  the  consideration  prove  to 
be  a  nullity,  the  promise  founded  upon  it  is  void,  as  if  the  consideration 
be  the  forbearance  of  a  suit  when  there  is  no  cause  of  action.  ...  or 
a  promise  to  pay  a  debt  which  never  had  an  existence  in  point  of  law." 

Hannen,  in  support  of  the  rule.  1.  The  plea  was  not  proved.  The 
defendant  did  not  believe  the  representation  of  the  trustees  that  he  was 
liable  as  owner  of  the  houses  under  the  provisions  of  The  Whitechapel 
Improvement  Act,  1853. 

2.  The  plea  is  not  good.  In  Edwards  v.  Baugh  the  defendant  might 
have  been  imposed  upon  as  to  there  being  a  debt  due  from  him  to  the 
plaintiff,  but  in  this  case  there  is  no  statement  that  the  defendant 
yielded  to  the  assertion  that  he  was  owner  of  the  houses ;  it  amounts 
to  no  more  than  that  he  thought  it  doubtful  whether  he  was  liable. 
[Crompton,  J.  Did  the  trustees  put  themselves  in  a  worse  position 
by  taking  the  notes?  Might  they  not  the  next  day  have  said,  "We 
have  mistaken  our  position,"  and  have  returned  the  notes  ?]  No.  In 
Baker  v.  Walker,2  Parke,  B.,  said  (p.  467),  "If  I  give  a  promissory 
note  for  the  debt  of  a  third  person,  I  am  bound  to  pay  it  when  due." 
[Crompton,  J.  The  defendant  gave  the  note  in  discharge  of  his  own 
liability  :  he  took  the  debt  upon  himself,  whosesoever  it  was,  if  the  trus- 
tees would  give  him  time.]  The  defendant  signed  the  notes  because 
the  trustees  threatened  to  sue  him,  not  because  he  believed  himself  to  be 
liable  ;  and  he  obtained  time  for  payment  of  the  debt  of  a  third  person, 
which  is  a  sufficient  consideration  for  giving  the  notes.  Sowerby  v. 
Butcher.8  Suppose  the  trustees  had  sued  Mrs.  Bennett  for  the  rates, 
she  might  have  pleaded  that  the  trustees  had  taken  notes  for  the  amount 
from  her  agent.  The  notes  were  given  for  the  debt  claimed  to  be  due 
in  respect  of  a  particular  property.  [Cockburn,  C.  J.  The  difficult}* 
which  I  feel  is  that  I  do  not  see  in  what  character  the  defendant  acted 
when  he  gave  the  notes.1  .  .  .]  Cur.  adv.  vult. 

Blackburn,  J.  (July  9th) ,  delivered  the  judgmentof  Cockburn,  C.  J., 
Wightman,  J.,  and  himself;  Crompton,  J.,  having  left  the  court  before 
the  argument  was  concluded. 

In  this  case  it  appeared  on  the  trial  that  the  defendant  was  agent  for 
a  Mrs.  Bennett,  who  was  a  non-resident  owner  of  houses  in  a  district 
subject  to  a  local  act.  Works  had  been  done  in  the  adjoining  street  by 
the    commissioners    for   executing  the   act,   the   expenses   of  which, 

i  11  C.  B.  481.  2  14  M.  &  W.  465.  8  2  Cr.  &  M.  368. 

1  Wightman,  J.,  here  read  from  16  &  17  Vict.  u.  cxli.  —  Ed. 
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under  the  provisions  of  their  act,  they  charged  on  the  owners  of  the 
adjoining  houses.  Notice  had  been  given  to  the  defendant,  as  if  he 
had  himself  been  owner  of  the  houses,  calling  on  him  to  pay  the  pro- 
portion chargeable  in  respect  of  them.  He  attended  at  a  board  meeting 
of  the  commissioners,  and  objected  both  to  the  amount  and  nature  of 
the  charge,  and  also  stated  that  he  was  not  the  owner  of  the  houses, 
and  that  Mrs.  Bennett  was.  He  was  told  that,  if  he  did  not  pay,  he 
would  be  treated  as  one  Goble  had  been.  It  appeared  that  Goble  had 
refused  to  pay  a  sum  charged  against  him  as  owner  of  some  houses, 
and  the  commissioners  had  taken  legal  proceedings  against  him,  and  he 
had  then  submitted  and  paid,  with  costs.  In  the  result  it  was  agreed 
between  the  commissioners  and  the  defendant  that  the  amount  charged 
upon  him  should  be  reduced,  and  that  time  should  be  given  to  pay  it 
in  three  instalments ;  he  gave  three  promissory  notes  for  the  three 
instalments  ;  the  first  was  duly  honored ;  the  others  were  not,  and 
were  the  subject  of  the  present  action.  At  the  trial  it  appeared 
that  the  defendant  was  not  in  fact  owner  of  the  houses.  As  agent  for 
the  owner  he  was  not  personally  liable  under  the  act.  In  point  of  law, 
therefore,  the  commissioners  were  not  entitled  to  claim  the  money 
from  him  ;  but  no  case  of  deceit  was  alleged  against  them.  It  must  be 
taken  that  the  commissioners  honestly  believed  that  the  defendant  was 
personally  liable,  and  really  intended  to  takri  legal  proceedings  against 
him,  as  they  had  done  against  Goble.  The  defendant,  according  to  his 
own  evidence,  never  believed  that  he  was  liable  in  law,  but  signed  the 
notes  in  order  to  avoid  being  sued  as  Goble  was.  Under  these  circum- 
stances the  substantial  question  reserved  (irrespective  of  the  form  of 
the  plea)  was  whether  there  was  any  consideration  for  the  notes.  We 
are  of  opinion  that  there  was. 

There  is  no  doubt  that  a  bill  or  note  given  in  consideration  of  what 
is  supposed  to  be  a  debt  is  without  consideration,  if  it  appears  that 
there  was  a  mistake  in  fact  as  to  the  existence  of  the  debt ;  Bell  v. 
Gardiner ; l  and,  according  to  the  cases  of  Southall  v.  Rigg  and  For- 
man  v.  Wright,  the  law  is  the  same  if  the  bill  or  note  is  given  in  con- 
sequence of  a  mistake  of  law  as  to  the  existence  of  the  debt.  But  here 
there  was  no  mistake  on  the  part  of  the  defendant  either  of  law  or  fact. 
What  he  did  was  not  merely  the  making  an  erroneous  account  stated, 
or  promising  to  pay  a  debt  for  which  he  mistakingly  believed  himself 
liable.  It  appeared  on  the  evidence  that  he  believed  himself  not  to 
be  liable  ;  but  he  knew  that  the  plaintiff's  thought  him  liable,  and 
would  sue  him  if  he  did  not  pay,  and  in  order  to  avoid  the  expense 
and  trouble  of  legal  proceedings  against  himself  he  agreed  to  compro- 
mise ;  and  the  question  is,  whether  a  person  who  has  given  a  note  as  a 
compromise  of  a  claim  honestly  made  on  him,  and  which  but  for  that 
compromise  would  have  been  at  once  brought  to  a  legal  decision,  can 
resist  the  payment  of  the  note  on  the  ground  that  the  original  claim 
thus  compromised  might  have  been  successfully  resisted. 

1  4  M.  &  Gr.  11. 
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If  the  suit  had  been  actually  commenced,  the  point  would  have  been 
concluded  by  authority.  In  Longridge  v.  Dorville  it  was  held  that 
the  compromise  of  a  suit  instituted  to  try  a  doubtful  question  of  law 
was  a  sufficient  consideration  for  a  promise.  In  Atlee  v.  Backhouse,1 
where  the  plaintiff's  goods  had  been  seized  by  the  excise,  and  he  had 
afterwards  entered  into  an  agreement  with  the  commissioners  of  excise 
that  all  proceedings  should  be  terminated,  the  goods  delivered  up  to 
the  plaintiff,  and  a  sum  of  money  paid  by  him  to  the  commissioners, 
Parke,  B.,  rests  his  judgment,  p.  650,  on  the  ground  that  this  agree- 
ment of  compromise  honestly  made  was  for  consideration,  and  binding. 
In  Cooper  v.  Parker 2  the  Court  of  Exchequer  Chamber  held  that  the 
withdrawal  of  an  untrue  defence  of  infancy  in  a  suit,  with  payment  of 
costs,  was  a  sufficient  consideration  for  a  promise  to  accept  a  smaller 
sum  in  satisfaction  of  a  larger. 

In  these  cases,  however,  litigation  had  been  actually  commenced ; 
and  it  was  argued  before  us  that  this  made  a  difference  in  point  of  law, 
and  that  though,  where  a  plaintiff  has  actually  issued  a  writ  against  a 
defendant,  a  compromise  honestly  made  is  binding,  yet  the  same  com- 
promise, if  made  before  the  writ  actually  issues,  though  the  litigation 
is  impending,  is  void.  Edwards  v.  Baugh  was  relied  upon  as  an  author- 
ity for  this  proposition.  But  in  that  case  Lord  Abinger  expressly  bases 
his  judgment  (pp.  645,  646)  on  the  assumption  that  the  declaration  did 
not,  either  expressly  or  impliedly,  show  that  a  reasonable  doubt  existed 
between  the  parties.  It  may  be  doubtful  whether  the  declaration  in 
that  case  ought  not  to  have  been  construed  as  disclosing  a  compromise 
of  a  real  bona  fide  claim,  but  it  does  not  appear  to  have  been  so  con- 
strued by  the  Court.  We  agree  that  unless  there  was  a  reasonable 
claim  on  the  one  side,  which  it  was  bona  fide  intended  to  pursue,  there 
would  be  no  ground  for  a  compromise ;  but  we  cannot  agree  that 
(except  as  a  test  of  the  reality  of  the  claim  in  fact)  the  issuing  of  a 
writ  is  essential  to  the  validity  of  the  compromise.  The  position  of 
the  parties  must  necessarily  be  altered  in  every  case  of  compromise,  so 
that,  if  the  question  is  afterwards  opened  up,  they  cannot  be  replaced 
as  they  were  before  the  compromise.  The  plaintiff  may  be  in  a  less 
favorable  position  for  renewing  his  litigation ;  he  must  be  at  an  addi- 
tional trouble  and  expense  in  again  getting  up  his  case,  and  he  may  no 
longer  be  able  to  produce  the  evidence  which  would  have  proved  it 
originally.  Besides,  though  he  may  not  in  point  of  law  be  bound  to 
refrain  from  enforcing  his  rights  against  third  persons  during  the  con- 
tinuance of  «the  compromise,  to  which  they  are  not  parties,  yet  practi- 
cally the  effect  of  the  compromise  must  be  to  prevent  his  doing  so. 
For  instance,  in  the  present  case,  there  can  be  no  doubt  that  the  prac- 
tical effect  of  the  compromise  must  have  been  to  induce  the  commis- 
sioners to  refrain  from  taking  proceedings  against  Mrs.  Bennett,  the 
real  owner  of  the  houses,  while  the  notes  given  by  the  defendant,  her 

l  3  M.  &  W.  633.  2  15  Com.  B.  822. 
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agent,  were  running ;  though  the  compromise  might  have  afforded  no 
ground  of  defence  had  such  proceedings  been  resorted  to. 

It  is  this  detriment  to  the  party  consenting  to  a  compromise  arising 
from  the  necessary  alteration  in  his  position  which,  in  our  opinion, 
forms  the  real  consideration  for  the  promise,  and  not  the  technical  and 
almost  illusory  consideration  arising  from  the  extra  costs  of  litigation. 
The  real  consideration  therefore  depends,  not  on  the  actual  commence- 
ment of  a  suit,  but  on  the  reality  of  the  claim  made  and  the  bona  jides 
of  the  compromise. 

In  the  present  case  we  think  there  was  sufficient  consideration  for 
the  notes  in  the  compromise  made  as  it  was. 

The  rule  to  enter  a  verdict  for  the  plaintiff  must  be  made  absolute. 

Rule  absolute} 


SECTION  VII. 

Moral  Consideration. 

EDMONDS'     CASE. 

In  the  Common  Pleas,  Michaelmas  Term,  1586. 

[Reported  in  3  Leonard,  164.] 

In  an  action  upon  the  case  against  Edmonds,  the  case  was,  that  the 
defendant,  being  within  age,  requested  the  plaintiff  to  be  bounden  for 
him  to  another  for  the  payment  of  30/.,  which  he  was  to  borrow  for 
his  own  use  ;  to  which  the  plaintiff  agreed,  and  was  bounden,  ut  supra. 
Afterwards  the  plaintiff  was  sued  for  the  said  debt,  and  paid  it.  And 
afterwards,  when  the  defendant  came  of  full  age,  the  plaintiff  put  him 
in  mind  of  the  matter  aforesaid,  and  prayed  that  he  might  not  be  dam- 
nified so  to  pay  30/.,  it  being  the  defendant's  debt:  whereupon  the 
defendant  promised  to  paj'  the  debt  again  to  the  plaintiff :  upon  which 
promise  the  action  was  brought.  And  it  was  holden  by  the  Court  that, 
although  here  was  no  present  consideration  upon  which  the  assumpsit 
could  arise,  yet  the  court  was  clear  that  upon  the  whole  matter  the 
action  did  lie  ;  and  judgment  was  given  for  the  plaintiff.2  * 

1  Compare  Oulds  v.  Harrison,  10  Exch.  572,  577,  per  Parke,  B.  —  Ed. 

2  In  the  report  of  the  same  ease  in  Godb.  138,  nom.  Barton  and  Edmonds'  Case,  it 
is  said :  "  But  if  a  feme  covert  and  another  at  her  request  had  been  bounden  in  such  a 
bond,  and  after  the  death  of  her  husband  she  had  assumed  to  have  saved  the  other 
harmless  against  such  bond,  such  assumpsit  should  not  have  bound  the  wife." — Ed. 
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TREWINIAN   v.   HOWELL. 

In  the  Queen's  Bench,  Hilary  Teem,  1588. 

[Reported  in  Croke  Elizabeth,  91.] 

Error  of  a  judgment  in  assumpsit  against  the  now  plaintiff,  as  ex- 
ecutor to  T.  Trewinian,  his  brother ;  in  which  Howell  declared  that, 
whereas  the  testator  was  indebted  to  him  in  a  certain  sum,  the  said 
Trewinian,  the  then  defendant,  did  assume,  that  if  he  had  goods  suffi- 
cient, that  he  would  pay  him,  and  alleged  that  he  had  goods  sufficient. 
Upon  non  assumpsit,  it  was  found  for  the  then  plaintiff,  who  had  judg- 
ment. Upon  this,  error  was  brought ;  and  the  principal  error  assigned 
was,  that  there  is  no  sufficient  consideration  alleged ;  for  the  having  of 
goods  was  no  consideration ;  but  in  consideration  he  would  forbear  to 
sue,  &c,  this  had  been  a  good  consideration.  But  it  was  said  of  the 
other  party  that,  he  being  executor,  his  promise  (he  having  assets)  doth 
bind  him,  for  he  is  in  duty  to  pay  it.  Daniel  said  it  was  adjudged  in 
one  Hudson's  Case,  that  a  promise  of  the  executor  to  pay  a  debt  is 
binding  if  he  hath  assets,  otherwise  not.  And  so  Coke  said  it  was 
adjudged  in  Sir  William  Cook's  Case  that  such  a  promise  is  good  with- 
out any  other  consideration,  if  he  hath  assets  of  the  testator  in  his 
hands,  otherwise  not ;  for  the  consideration  is  only  by  reason  of  the 
act  and  debt  of  the  testator ;  and,  therefore,  shall  bind  me  no  further 
than  the  goods  of  the  testator  amount.  Second  error :  that  the  judg- 
ment was  general,  and  not  de  bonis  testatoris,  as  it  ought  to'  be  ;  for  by 
such  a  general  judgment,  he  shall  be  charged  of  his  own  goods.  The 
Court  said  they  would  advise.  But  at  another  day  (absente  Wrat)  it 
was  adjudged  the  judgment  should  be  affirmed ;  for  it  was  a  good 
assumpsit,  and  he  shall  be  charged  de  bonis  propriis,  being  of  his  own 
promise. 


WATSON  v.   TURNER  et  al. 
In  the  Exchequer,  Trinity  Term,  1767. 

[Reported  in  Butler's  Nisi  Prius,  129.] 

An  action  was  brought  by  an  apothecary  against  the  overseers  of 
a  parish  for  the  cure  of  a  pauper,  who  boarded  with  her  son  out  of 
the  parish,  under  an  agreement  made  with  him  by  the  defendant  Tur- 
ner, who  was  the  only  acting  overseer  of  the  parish.  The  pauper  was 
suddenly  taken  ill,  and  her  son  called  in  the  plaintiff,  who  had  at- 
tended her  for  four  months,  and  cured  her.  After  the  cure  Turner  was 
applied  to,  and  promised  to  pay  the  plaintiff's  bill.     It  was  held,  that 
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though  there  was  no  precedent  request  from  the  overseers,  yet  the 
promise  was  good,  notwithstanding  the  Statute  of  Frauds  ;  for  over- 
seers are  under  a  moral  obligation  to  provide  for  the  poor.  Secondly, 
that  as  Turner  was  the  only  acting  overseer,  the  other  was  bound  by 
his  promise.1 


ATKINS   et  Uxob  v.   HILL. 
In  the  King's  Bench,  Easter  Term,  1775. 

[Reported  in  Cowper,  284.] 

In  assumpsit  the  plaintiffs  declared  against  Charles  Hill,  being  in  the 
custody,  &c.  :  For  that  whereas  James  Clarke,  &c,  by  his  last  will, 
&c,  did  give  and  bequeath  to  the  plaintiff's  wife  the  sum  of  60Z.,  &c, 
and  of  his  last  will  and  testament  made  the  said  Charles  Hill  sole 
executor,  &c,  and  the  said  Charles  Hill  took  upon  himself  the  burthen 
and  execution  of  the  said  will :  And  the  said  N.  and  A.  further  say 
that  divers  goods  and  chattels,  &c,  afterwards,  &c,  came  to  the  hands 
of  the  said  Charles  Hill  as  executor  of  the  said  J.  C,  which  said  goods 
and  chattels  were  more  than  sufficient  to  satisfy  and  pay  all  the  just 
debts  and  legacies  of  the  said  J.  C,  &c,  of  which  the  said  C.  H.  then 
and  there  had  notice :  B3'  reason  of  which  said  premises,  the  said 
Charles  Hill  became  liable  to  pa}-  to  the  said  N.  and  A.  the  said  sum 
of  60Z.  ;  and,  being  so  liable,  he,  the  said  C,  in  consideration  thereof, 
afterwards,  &c,  undertook  and  faithfully  promised  to  pay  to  them  the 
said  sum  of  60/.,  whenever,  etc. 

To  this  declaration  the  defendant  demurred  generally. 

Mr.  Le  Blanc,  in  support  of  the  demurrer.1' 

Mr.  Buller,  contra,  for  the  plaintiff.  The  question  is,  whether  the 
facts  stated  in  this  declaration,  namely,  that  the  defendant  was  execu- 
tor and  had  assets,  &c,  are  a  sufficient  consideration  for  a  promise. 
As  to  that  question,  it  is  a  settled  point  that,  wherever  an  express 
promise  is  made  upon  a  good  consideration,  an  action  lies.  And  the 
slightest  ground  is  sufficient  to  maintain  a  promise.  1  Vent.  40,  41, 
Wells  v.  Wells;  1  Lev.  273,  s.  c.  ;  Stone  v.  Withipool,  Latch,  21,  in 
which  latter  case  it  is  laid  down,  "  that  it  is  an  usual  allegation  for  a 
rule,  that  any  thing  which  is  a  ground  for  equity  is  a  sufficient  consid- 
eration." 

But  here  an  express  promise  is  made,  and  by  the  demurrer  admitted. 
It  is  objected,  however,  that  there  is  no  averment  that  the  funeral 
expenses  are  paid.  The  answer  is,  it  is  averred  that  he  had  assets  to 
pay,  which  is  alone  sufficient,  and  so  it  was  expressly  held  by  Lord 

1  See  Paynter  v.  Williams,  1  Cr.  &  M.  810.  — Ed. 

2  Only  so  much  of  the  arguments  and  decision  is  here  given  as  relates  to  the  ques- 
tion of  "  Consideration."  — Ed. 
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King,  in  the  case  of  Camden  v.  Turner,  Sittings  after  Tr.,  5  Geo.  I., 
C.  B.  ;  Select  Cases  of  Evidence  by  Sir  John  Strange. 

Lord  Mansfield.  This  is  a  case  in  which  the  declaration  particu- 
.arly  states  that  assets  have  been  received  by  the  defendant,  the  exec- 
utor, more  than  sufficient  to  pay  all  the  testator's  debts  and  legacies. 
If  so,  it  most  undoubtedly  must  be  taken  upon  the  pleadings  that  there 
was  sufficient  to  discharge  the  funeral  expenses,  because  they  are  pay- 
able first ;  consequently,  if  there  was  less  than  the  amount  of  them, 
there  could  not  be  sufficient  to  discharge  the  debts  and  legacies.  The 
declaration  then  goes  on  to  state  that,  in  consideration  of  there  being 
full  sufficient  assets  as  aforesaid,  the  defendant  undertook  and  promised 
to  pay  the  plaintiff  his  legacy.  No  doubt  then  but,  at  any  time  after 
an  executor  has  assented,  the  property  vests  ;  and  if  it  be  a  pecuniary 
legacy,  an  action  at  law  will  lie  for  the  recovery  of  it.  Formerly, 
upon  a  bill  being  filed  in  chancery  against  an  executor,  one  part  of  the 
prayer  of  it  was,  that  he  should  assent  to  the  bequests  in  his  testator's 
will.  If  he  had  assets,  he  was  bound  to  assent.  And  when  he  had 
assented,  the  legacy  became  a  demand  which  in  law  and  conscience  he 
was  liable  to  pay.  But,  in  the  present  case,  there  is  not  only  an  assent 
to  the  legacy,  but  an  actual  promise  and  undertaking  to  pay  it ;  and 
that  promise  founded  on  a  good  consideration  in  law,  as  appears  from 
the  cases  cited  by  Mr.  Buller,  particularly  the  case  of  Camden  v.  Tur- 
ner,1 where  acknowledgment  by  an  executor,  "  that  he  had  enough  to 
pay,"  was  held  a  sufficient  ground  to  support  an  assumpsit.  Here  the 
defendant,  by  his  demurrer,  admits  he  had  sufficient,  to  pay;  therefore 
this  is  not  the  case  that  Mr.  Le  Blanc  has  been  arguing  upon  ;  but  it  is 
the  case  of  a  promise  made  upon  a  good  and  valuable  consideration, 
which,  in  all  cases,  is  a  sufficient  ground  to  support  an  action.  It  is  so 
in  cases  of  obligations  which  would  otherwise  only  bind  a  man's  con- 
science, and  which,  without  such  promise,  he  could  not  be  compelled 
to  pay.  For  instance,  where  an  infant  contracts  debts  during  his 
minority ;  if  after  he  comes  of  age  he  consents  to  pay  them,  an  action 
lies.  So  a  conveyance  executed  by  an  infant,  which  he  was  compella- 
ble to  do  by  equity,  is  a  good  conveyance  at  law.  Co.  Lit.,  Attornment, 
315  a.  In  this  case  the  promise  is  grounded  upon  a  reasonable  and 
conscientious  consideration  ;  namely,  that  the  defendant  had  assets  to 
discharge  the  legacy.  If  so,  he  was  compellable  in  a  court  of  equity, 
or  in  the  ecclesiastical  court,  to  pay  it.  I  give  my  opinion  upon  this 
case  as  it  stands  ;  that  is,  that  it  is  an  express  promise  made  upon  a 
good  and  sufficient  consideration. 

The  three  other  judges  concurred. 

Per  Cur.     Judgment  for  the  plaintiff. 

Mr.  Le  Blanc  then  moved  for  liberty  to  withdraw  the  demurrer,  and 
plead  the  general  issue  ;  but  the  Court  refused  it. 

1  Sittings  after  Trinity  Term,  5  Geo.  I.,  C.  B.,  coram  King,  C.  J. 
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TRUEMAN  v.  FENTON. 

In  the  King's  Bench,  January  28,  1777. 

[Reported  in  Coivper,  544.] 

This  was  an  action  on  a  promissory  note,  bearing  date  the  11th 
February,  1775,  payable  to  one  Joseph  Trueman  (the  plaintiff's  brother) , 
three  months  after  date,  for  611.,  and  indorsed  by  him  to  the  plaintiff. 

The  declaration  contained  other  counts  for  goods  sold,  money  had 
and  reoeived,  and  on  an  account  stated.  The  defendant  pleaded,  first, 
non  assumpsit;  secondly,  "that  on  the  19th  January,  1775,  he  be- 
came bankrupt,  and  that  the  debt  for  which  the  said  note  was  given 
was  due  to  the  plaintiff  before  such  time  as  he,  the  defendant,  became 
bankrupt,  and  that  the  note  was  given  to  Joseph  Trueman  for  the  use 
of,  and  for  securing  to,  the  said  plaintiff  his  debt  so  due."  The  cause 
was  tried  before  Lord  Mansfield  at  the  Sittings  after  Michaelmas  Term, 
1776,  when  the  jury  found  a  verdict  for  the  plaintiff,  damages  721.  12s., 
costs  40s.,  subject  to  the  opinion  of  the  Court  upon  a  special  case,  stat- 
ing the  answer  of  the  plaintiff  in  this  action  to  a  bill  filed  against  him 
in  the  Exchequer  by  the  present  defendant  for  a  discovery  of  the  con- 
sideration of  the  note  ;  the  substance  of  which  was  as  follows:  "That 
on  the  15th  of  December,  1774,  the  defendant,  Fenton,  purchased  a 
quantity  of  linen  of  the  plaintiff,  Trueman  ;  and  it  being  usual  to  abate 
51.  per  cent  to  persons  of  the  defendant's  trade,  the  price,  after  such 
abatement  made,  amounted  to  126/.  18s.  That  at  the  time  of  the  sale 
it  was  agreed  that  one-half  of  the  purchase-money  should  be  paid  at 
the  end  of  six  weeks,  and  the  other  half  at  the  end  of  two  months : 
And  in  consideration  thereof,  the  plaintiff,  Trueman,  drew  two  notes  on 
the  defendant  for  63/.  9s.  each,  payable  to  his  own  order,  at  six  weeks 
and  two  months  respectively.  That  the  defendant  accepted  the  notes, 
and  thereupon  the  plaintiff  gave  him  a  discharge  for  the  sum.  He 
then  denied  that  he  had  proved  or  claimed  any  debt  or  sum  of  money 
under  the  commission  ;  but  set  forth  that  he  acquainted  the  defendant 
he  was  surprised  at  his  ungenerous  behavior  in  purchasing  so  large  a 
quantity  of  linen  of  him  at  the  eve  of  his  bankruptcy,  and  informed 
him  he  had  paid  away  the  above  two  notes  :  upon  which  the  defendant 
pressed  him  to  take  up  the  two  notes,  and  proposed  to  give  him  a 
security  for  part  of  the  debt.  That  afterwards,  on  the  11th  February, 
1775,  the  defendant  called  upon  the  plaintiff,  and  voluntarily  proposed 
to  secure  to  him  the  payment  of  67/.  in  satisfaction  of  his  debt,  if  he 
would  take  up  the  two  notes  and  cancel  or  deliver  them  up  to  the 
defendant.  That  the  plaintiff  agreed  to  accept  this  proposal  with  the 
approbation  of  his  attorney,  and  desired  the  note  to  be  made  payable 
to  his  brother,  Joseph  Trueman,  or  order,  three  months  after  date. 
That  he  took  up  the  two  acceptances  and  delivered  them  to  the  defend- 
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ant  to  be  cancelled,  and  accepted  the  above  note  for  671.  in  satisfaction 
and  discharge  thereof.  That  a  commission  of  bankruptcy  issued  against 
the  defendant  on  the  19th  of  January,  1775,  and  that  the  bankrupt 
obtained  his  certificate  on  the  17th  of  April  following."  The  question 
reserved  was,  Whether  the  facts  above  stated  supported  the  merits  of 
the  defendant's  plea?  If  they  did  not,  then  a  verdict  was  to  be  entered 
for  the  plaintiff  on  the  general  issue ;  but  if  the  merits  of  the  second 
plea  supported  the  defendant's  case,  then  a  verdict  was  to  be  entered 
for  the  defendant  on  that  plea. 

Mr.  Butter,  for  the  plaintiff,  argued  that  the  note,  though  given  after 
the  bankruptcy,  was  in  this  case  binding  upon  the  defendant,  and  there- 
fore the  certificate  was  no  bar  to  the  present  action.  First :  Because  the 
goods,  though  sold  before  the  bankruptcy,  were  sold  on  credit,  and  not 
to  be  paid  for  till  a  future  day.  Therefore,  if  no  security  at  all  had 
been  given,  the  debt  could  not  have  been  proved  under  the  commis- 
sion ;  because  such  a  case  does  not  fall  within  the  provisions  of  Stat. 
7  Geo.  I.,  c.  31.  If  not,  this  is  simply  the  case  of  a  sale  of  goods  on 
future  credit,  for  which  the  vendor  receives  a  note  after  the  vendee 
is  become  bankrupt ;  because  the  two  drafts  drawn  by  the  plaintiff 
on  the  defendant  at  the  time  of  the  sale,  and  accepted  by  the 
defendant,  could  not  vary  the  agreement.  It  was  still  a  sale  on 
future  credit,  and  no  debt  due  till  after  the  bankruptcy.  Besides, 
the}"-  were  afterwards  delivered  up.  If  no  debt  was  due  at  the 
time  of  the  bankruptcy,  the  merits  of  the  plea  are  clearly  not 
proved ;  for  the  merits  are,  that  the  debt  was  then  due.  Now  it 
clearly  was  not  due,  and  therefore  the  certificate  was  no  bar  to  the 
demand.  Secondly:  Supposing  it  could  be  contended  that  there  was 
any  thing  like  a  debt  due  before  the  bankruptcy,  yet  the  plaintiff  upon 
the  facts  stated  is  still  entitled  to  recover  upon  the  note  in  question. 
The  consideration  was  for  a  fair  bona  fide  debt,  without  any  mixture 
of  fraud  or  pretence  of  undue  advantage  by  the  plaintiff.  On  the 
contrary,  there  was  a  gross  fraud  on  the  part  of  the  defendant,  in 
obtaining  the  goods  upon  the  eve  of  his  becoming  bankrupt ;  and  the 
conviction  of  such  his  misconduct  was  the  inducement  with  him  to 
offer  the  security  now  in  dispute.  If  he  were  to  discharge  the  whole 
original  debt,  it  would  not  be  more  than  was  due,  and  what  in  con- 
science he  ought  to  pay.  But  here  the  plaintiff  has  agreed  to  accept 
much  less  than  in  conscience  was  due  to  him.  If  so,  like  every  other 
debt  which  a  man  is  bound  in  conscience  to  discharge,  it  is  a  good 
ground  for  raising  an  assumpsit.  The  slightest  acknowledgment  is 
sufficient  to  revive  a  debt  barred  by  the  Statute  of  Limitations.  So, 
where  a  man  after  he  comes  of  age  promises  to  pay  a  debt  contracted 
during  his  minority,  assumpsit  lies.  As  to  the  case  of  a  promise  by  a 
bankrupt  to  pay  a  debt  in  consideration  of  a  creditor's  signing  his  cer- 
tificate, that  is  made  void  by  the  Stat.  5  Geo.  II.,  c.  30,  sect.  11.  But 
even  that  would  have  been  a  good  ground  of  action  before  the  statute ; 
and  it  is  the  only  exception  made.     The  certificate,  no  doubt,  is  a  pro- 
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vision  for  the  benefit  of  the  bankrupt.  But  he  may  waive  it ;  and  here 
he  has  waived  it  for  a  good  and  valuable  consideration.  If  so,  he  is 
bound  by  the  contract.  In  addition  to  this  general  reasoning,  he  cited 
the  case  of  Lewis  v.  Chase,  1  P.  Wms.  620,  and  Barnardiston  v.  Cope- 
land,  argued  in  the  Common  Pleas,  in  Hilary  and  Easter  Terms,  1761, 
MSS. 

Mr.  Davenport,  contra,  for  the  defendant,  contended  that  the  plain- 
tiff had  no  other  remedy  for  his  debt,  but  by  resorting  with  the  rest  of 
the  creditors  to  the  commission.  That  the  transaction,  though  colored 
over,  was  clearly  intended  as  an  evasion  of  the  bankrupt  laws,  and 
therefore  manifestly  illegal.  That  the  plaintiffs  taking  up  the  two 
drafts,  and  accepting  another  security  short  of  his  real  debt,  could  in 
no  respect  be  a  new  consideration  to  the  defendant ;  because  he  was  at 
all  events  discharged  from  them  by  his  certificate.  And  as  to  the 
objection  that  the  original  debt  itself  was  not  within  the  Stat.  7  Geo. 
I.,  c.  31,  and  therefore  could  not  have  been  proved  under  the  commis- 
sion, it  clearly  might,  allowing  a  rebate  of  interest  for  the  time  of  the 
credit  given.  That  the  question  depended  solely  upon  the  construc- 
tion of  the  bankrupt  laws,  and  particularly  the  Stat.  5  Geo.  II.,  c.  30, 
by  which  it  was  clear  that,  where  such  a  promise  or  undertaking  is 
made  by  a  bankrupt  before  his  certificate  obtained,  it  is  void.  That 
any  other  construction  would  open  a  door  to  that  collusion  respecting 
the  certificate  which  the  statute  meant  to  avoid,  and  at  the  same  time 
be  highly  injurious  to  the  bankrupt.  Therefore  he  prayed  judgment 
might  be  entered  for  the  defendant. 

Lord  Mansfield.  The  plea  put  in,  in  this  case,  is  that  the  debt 
was  due  at  the  time  of  the  act  of  bankruptcy  committed ;  and  on  that 
plea,  in  point  of  form,  there  was  a  strong  objection  made  at  the  trial 
that  the  allegation  was  not  strictly  true ;  because  at  the  time  of  the 
sale,  credit  was  given  to  a  future  day ;  which  day,  as  it  appeared  in 
evidence,  was  subsequent  to  the  act  of  bankruptcy  committed.  To  be 
sure,  on  the  form  of  the  plea,  the  defendant  must  fail.  But  I  never 
like  to  entangle  justice  in  matters  of  form,  and  to  turn  parties  round 
upon  frivolous  objections  where  I  can  avoid  it.  It  only  tends  to  the 
ruin  and  destruction  of  both.  I  put  it  therefore  to  the  counsel  on  the 
part  of  the  plaintiff  to  give  up  the  objection  in  point  of  form,  and  to 
take  the  opinion  of  the  Court,  whether,  according  to  the  facts  and  truth 
of  the  case,  the  defendant  could  have  pleaded  his  certificate  in  bar  of 
the  debt  in  question  ;  and  in  case  they  had  refused  to  do  so,  I  should 
have  left  it  to  the  jury  upon  the  merits.  The  counsel  for  the  plaintiff 
very  properly  gave  up  the  point  of  form.  The  question,  therefore, 
upon  the  case  reserved,  is  worded  thus  :  Whether  the  facts  support  the 
merits  of  the  defendant's  plea?  That  is,  "Whether,  on  the  merits  of  the 
case,  properly  pleaded,  the  certificate  of  the  defendant  would  have  been 
a  bar  to  the  plaintiff's  action  ?  Now,  in  this  case  there  is  no  fraud,  no 
oppression,  no  scheme  whatsoever  on  the  part  of  the  plaintiff  to  deceive 
or  impose  on  the  defendant ;  and  as  to  collusion  with  respect  to  the  cer- 
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tiflcate,  where  a  creditor  exacts  terms  of  his  debtor  as  the  consideration 
for  signing  his  certificate,  and  obtains  money  or  a  part  of  his  debt  for 
so  doing,  the  assignees  may  recover  it  back  in  an  action.  But  that  is 
not  the  case  here.  So  far  from  it,  the  transaction  itself  excluded  the 
plaintiff  from  having  any  thing  to  do  with  the  certificate.  No  man 
can  vote  for  or  against  the  certificate  till  he  has  proved  his  debt.  Here 
the  plaintiff  delivers  up  the  two  drafts  bearing  date  prior  to  the  act  of 
bankruptcy,  and  by  agreement  accepts  one  for  little  more  than  half 
their  amount,  bearing  date  after  the  commission  of  bankruptcy  sued 
out.  Most  clearly,  therefore,  he  could  not  have  proved  that  note  under 
the  commission  ;  and  if  not,  he  could  have  nothing  to  do  with  the  cer- 
tificate. That  brings  it  to  the  general  question,  Whether  a  bankrupt, 
after  a  commission  of  bankruptcy  sued  out,  may  not,  in  consideration 
of  a  debt  due  before  the  bankruptcy,  and  for  which  the  creditor  agrees 
to  accept  no  dividend  or  benefit  under  the  commission,  make  such 
creditor  a  satisfaction  in  part  or  for  the  whole  of  his  debt,  by  a  new 
undertaking  and  agreement?  A  bankrupt  may  undoubtedly  contract 
new  debts ;  therefore,  if  there  is  an  objection  to  his  reviving  an  old 
debt  by  a  new  promise,  it  must  be  founded  upon  the  ground  of  its 
being  nudum  pactum.  As  to  that,  all  the  debts  of  a  bankrupt  are  due 
in  conscience,  notwithstanding  he  has  obtained  his  certificate ;  and 
there  is  no  honest  man  who  does  not  discharge  them,  if  he  afterwards 
has  it  in  his  power  to  do  so.  Though  all  legal  remedy  may  be  gone, 
the  debts  are  clearly  not  extinguished  in  conscience.  How  far  have 
the  courts  of  equity  gone  upon  these  principles?  "Where  a  man 
devises  his  estate  for  pa3'ment  of  his  debts,  a  court  of  equity  says 
(and  a  court  of  law  in  a  case  properly  before  them  would  say  the 
same)  :  All  debts  barred  by  the  Statute  of  Limitations  shall  come  in 
and  share  the  benefit  of  the  devise,  because  they  are  due  in  con- 
science. Therefore,  though  barred  by  law,  they  shall  be  held  to  be 
revived  and  charged  by  the  bequest.  What  was  said  in  the  argument 
relative  to  the  reviving  a  promise  at  law,  so  as  to  take  it  out  of  the 
Statute  of  Limitations,  is  very  true.  The  slightest  acknowledgment 
has  been  held  sufficient;  as  saying,  "Prove  your  debt,  and  I  will  pay 
you,"  —  "I  am  ready  to  account,  but  nothing  is  due  to  you.''  And 
much  slighter  acknowledgments  than  these  will  take  a  debt  out  of  the 
statute.  So  in  the  case  of  a  man,  who  after  he  comes  of  age  prom- 
ises to  pay  for  goods  or  other  things,  which  during  his  minoritj'  one 
cannot  say  he  has  contracted  for,  because  the  law  disables  him  from 
making  any  such  contract,  but  which  he  has  been  fairly  and  honestly 
supplied  with,  and  which  were  not  merely  to  feed  his  extravagance, 
but  reasonable  for  him  (under  his  circumstances)  to  have  ;  such  prom- 
ise shall  be  binding  upon  him,  and  make  his  former  undertaking  good. 
Let  us  see  then  what  the  transaction  is  in  the  present  case.  The  bank- 
rupt appears  to  me  to  have  defrauded  the  plaintiff  by  drawing  him  in, 
on  the  eve  of  a  bankruptcy,  to  sell  him  such  a  quantity  of  goods  on 
credit.     It  was  grossly  dishonest  in  him  to  contract  such  a  debt,  at  a 
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time  when  he  must  have  known  of  his  own  insolvency,  and  which  it  is 
clear  the  plaintiff  had  not  the  smallest  suspicion  of,  or  he  would  not 
have  given  credit  and  a  day  of  payment  infuturo.  On  the  other  hand, 
what  is  the  conduct  of  the  plaintiff  ?  He  relinquishes  all  hope  or 
chance  of  benefit  from  a  dividend  under  the  commission,  by  forbearing 
to  prove  his  debt ;  gives  up  the  securities  he  had  received  from  the 
bankrupt,  and  accepts  of  a  note,  amounting  to  little  more  than  half 
the  real  debt,  in  full  satisfaction  of  his  whole  demand.  Is  that  against 
conscience  ?  Is  it  not  on  the  contrary  a  fair  consideration  for  the  note 
in  question?  He  might  foresee  prospects  from  the  way  of  life  the 
bankrupt  was  in,  which  might  enable  him  to  recover  this  part  of  his 
debt,  and  he  takes  his  chance  ;  for  till  then  he  could  get  nothing  by 
the  mere  imprisonment  of  his  person.  He  uses  no  threats,  no  menace, 
no  oppression,  no  undue  influence  ;  but  the  proposal  first  moves  from, 
and  is  the  bankrupt's  own  voluntary  request.  The  single  question 
then  is,  Whether  it  is  possible  for  the  bankrupt,  in  part  or  for  the  whole, 
to  revive  the  old  debt?  As  to  that,  Mr.  Justice  Aston  has  sug- 
gested to  me  the  authority  of  Bailey  v.  Dillon,  where  the  Court  would 
not  hold  to  special  bail,  but  thought  reviving  the  old  debt  was  a  good 
consideration.  The  two  cases  cited  by  Mr.  Buller  are  very  material. 
Lewis  v.  Chase,  1  P.  Wms.  620,  is  much  stronger  than  this ;  for  that 
smelt  of  the  certificate  ;  and  the  Lord  Chancellor's  reasoning  goes  fully 
to  the  present  question.  Then  the  case  of  Barnardiston  v.  Coupland, 
in  C.  B.,  is  in  point.  Lord  Chief  Justice  Willes  there  saj-s,  "  that  the 
revival  of  an  old  debt  is  a  sufficient  consideration."  That  determines 
the  whole  case.  Therefore  I  am  of  opinion  that,  if  the  plea  put  in  had 
been  formally  pleaded,  the  merits  of  the  case  would  not  have  been 
sufficient  to  bar  the  plaintiff's  demand. 

Aston,  J.  As  a  case  of  conscience,  I  am  clearly  of  opinion  that 
the  plaintiff  is  entitled.  Wherever  a  party  waives  his  right  to  come 
in  under  the  commission,  it  is  a  benefit  to  the  rest  of  the  creditors. 
In  the  case  of  Bailey  v.  Dillon,  the  Court  on  the  last  day  of  the  Term 
were  of  opinion,  "that  the  defendant  could  not  be  held  to  special  bail, 
yet  they  would  not  say  that  he  might  [not  ?]  revive  the  old  debt  which 
was  clearly  due  in  conscience."  A  bankrupt  may  be  and  is  held  to  be 
discharged  by  his  certificate  from  all  debts  due  at  the  time  of  the  com- 
mission ;  but  still  he  may  make  himself  liable  by  a  new  promise.  If  he 
could  not,  the  provision  in  the  Stat.  5  Geo.  II.,  c.  30,  sect.  11,  by  which 
every  security  for  the  payment  of  any  debt  due  before  the  party  became 
bankrupt,  as  a  consideration  to  a  creditor  to  sign  his  certificate,  is  made 
void,  would  be  totally  nugatory. — Lord  Mansfield  added  that  this 
observation  was  extremely  forcible  and  strong. 

Per  Our.     Judgment  for  the  plaintiff ', 
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HAWKES  et  Uxor  v.  SAUNDEKS. 
In  the  King's  Bench,  January  28,  1782. 

[Reported  in  Cawper,  289.] 

This  action  was  brought  against  the  defendant  in  her  own  right ; 
and  the  declaration  stated  that  George  Saunders  by  his  will  bequeathed 
a  legacy  of  501.  to  the  plaintiff;  that  he  appointed  the  defendant  his 
executrix ;  that  she  proved  the  will ;  that  goods  and  chattels  came  to 
her  hands  more  than  sufficient  to  pay  all  the  testator's  debts  and  lega- 
cies, by  reason  whereof  she  became  liable  to  pay  the  legacy,  and  being 
so  liable,  in  consideration  thereof  she  promised  to  pay  it. 

Lord  Mansfield.  This  case  does  not  at  all  involve  in  it  the  question 
whether  a  legatee  has  a  general  right  to  sue  for  a  legacy  in  this  court. 

Two  objections  have  been  made :  1st,  That  there  can  be  no  judg- 
ment in  this  case  de  bonis  testatoris ;  because  the  action  is  not  brought 
against  the  defendant  as  executrix  eo  nomine,  but  is  a  personal  demand 
against  her  generally  in  her  own  right.  As  to  that,  we  are  of  opinion 
the  objection  is  good ;  for  the  demand  is  certainly  a  personal  demand 
against  the  defendant,  in  consequence  of  a  promise  made  by  her,  she 
being  executrix. 

It  is  admitted  at  the  bar,  that  after  verdict  it  must  be  taken  to  have 
been  a  promise  in  writing,  and  that  there  were  assets.  If  so,  the  whole 
case  is  reduced  to  this  single  point :  Whether  the  circumstance  of  the 
defendant  having  assets  sufficient  to  pay  all  the  debts  and  legacies  is 
or  is  not  a  sufficient  consideration  for  her  to  make  a  promise  to  pay  the 
legacy  in  question  ?  As  to  that  point,  the  rule  laid  down  at  the  bar, 
as  to  what  is  or  is  not  a  good  consideration  in  law,  goes  upon  a  very 
narrow  ground  indeed ;  namely,  that  to  make  a  consideration  to  sup- 
port an  assumpsit,  there  must  be  either  an  immediate  benefit  to  the 
party  promising,  or  a  loss  to  the  person  to  whom  the  promise  was 
made.  I  cannot  agree  to  that  being  the  only  ground  of  consideration 
sufficient  to  raise  an  assumpsit. 

Where  a  man  is  under  a  legal  or  equitable  obligation  to  pay,  the  law 
implies  a  promise,  though  none  was  ever  actually  made.  A  fortiori  a 
legal  or  equitable  duty  is  a  sufficient  consideration  for  an  actual  prom- 
ise. Where  a  man  is  under  a  moral  obligation,  which  no  court  of  law 
or  equity  can  enforce,  and  promises,  the  honesty  and  rectitude  of  the 
thing  is  a  consideration :  as  if  a  man  promise  to  pay  a  just  debt,  the 
recovery  of  which  is  barred  by  the  Statute  of  Limitations  ;  or  if  a  man 
after  he  comes  of  age  promises  to  pay  a  meritorious  debt  contracted 
during  his  minority,  but  not  for  necessaries  ;  or  if  a  bankrupt,  in  afflu- 
ent circumstances  after  his  certificate,  promises  to  pay  the  whole  of  his 
debts  ;  or  if  a  man  promise  to  perform  a  secret  trust,  or  a  trust  void  for 
want  of  writing  by  the  Statute  of  Frauds. 
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In  such  and  many  other  instances,  though  the  promise  gives  a  com- 
pulsory remedy  where  there  was  none  before  either  in  law  or  equity, 
yet  as  the  promise  is  only  to  do  what  an  honest  man  ought  to  do,  the 
ties  of  conscience  upon  an  upright  mind  are  a  sufficient  consideration. 
But  an  executor  who  has  received  assets  is  under  eveiy  kind  of  obliga- 
tion to  pay  a  legacy.  He  receives  the  money  by  virtue  of  an  office 
which  he  swears  to  execute  duly.  He  receives  the  money  as  a  trust  or 
deposit  to  the  use  of  the  legatee.  He  ought  to  assent  if  he  has  assets. 
He  has  no  discretion  or  election.  He  retains  what  belongs  to  the 
legatee,  and  therefore  owes  him  to  the  amount. 

An  account  of  assets,  or  a  judgment  to  pay  out  of  assets,  is  only 
necessary  when  the  sufficiency  of  assets  is  uncertain.  Where  the  suffi- 
ciency of  assets  received  is  certain,  the  executor's  duty  to  pay  a  legatee 
follows  by  necessary  consequence. 

The  legacy  in  such  a  case  is  a  demand  clearly  due  from  the  executor 
upon  various  grounds  of  natural  and  civil  justice,  and  may  be  recovered 
from  him  by  process  of  law.  In  such  a  case  a  promise  to  pay  stands 
upon  the  strongest  consideration. 

Let  us  see  then  what  are  the  facts  in  the  present  case.  The  execu- 
trix knows  the  state  of  her  testator's  affairs,  and  of  his  property.  It 
might  consist  of  chattels  which  she  might  not  choose  to  dispose  of. 
It  might  consist  of  leases  which  she  had  no  mind  to  sell ;  and  having 
a  full  fund  to  pay  the  demand,  which  the  plaintiff  had  a  right  to 
recover  if  he  pleased,  she,  in  consideration  of  that  fund,  promises  to 
pay.  I  cannot  think  this  is  not  a  sufficient  consideration.  I  am  of 
opinion  it  is  amply  sufficient.  It  is  not  like  the  case  of  Rann  v.  Hughes  ; 
for  there,  there  were  no  assets,  nor  any  averment  of  assets  stated  in  the 
declaration.  But  in  this  case  there  was  a  full  fund ;  and  therefore 
she  was  bound  in  law,  justice,  and  conscience,  to  pay  the  plaintiff  his 
legacy. 

Mr.  Justice  Willes  and  Mr.  Justice  Ashhtjkst  were  of  the  same 
opinion. 

Buixer,  J.  I  am  entirely  of  the  same  opinion.  That  an  action  in 
the  courts  of  "Westminster  Hall  will,  under  some  circumstances,  lie  for 
a  legacy,  is  a  question  which  I  think  can  never  admit  of  an}'  serious 
doubt.  For  there  are  a  number  of  cases  in  the  books,  from  the  time 
of  Henry  VI.  to  the  present  time,  which  prove  that,  under  different 
circumstances,  such  action  may  be  maintained.  I  think  there  is  as 
little  doubt  but  that  the  circumstances  of  the  present  case,  as  proved 
at  the  trial,  were  sufficient  to  sustain  an  action ;  for  the  legac}'  was  to 
be  paid  out  of  land  ;  and  there  was  an  express  assent  by  the  executrix 
to  the  legacy.  But  the  evidence  which  was  given  at  the  trial  is  not 
now  before  the  court.  We  are  to  decide  this  case  upon  the  face  of  the 
record  alone. 

The  plaintiff,  in  his  declaration,  has  not  stated  that  the  legacy  was 
payable  out  of  land  ;  neither  has  he  stated  any  assent  by  the  executrix. 

The  action  is  brought  against  the  defendant  in  her  own  right ;  and 
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the  declaration  is  simply  that  George  Saunders  by  his  will  bequeathed 
a  legacy  to  the  plaintiff,  and  made  the  defendant  executrix ;  that  she 
proved  the  will,  and  had  assets  sufficient  to  pay  all  the  debts  and  lega- 
cies ;  and  by  reason  thereof  she  became  liable  to  pay  the  legacy,  and 
being  so  liable  she  promised  to  pay  it. 

To  this  declaration  two  objections  have  been  made  in  arrest  of  judg- 
ment. 1st,  That  the  defendant  is  not  sufficiently  described  as  executrix, 
and  therefore  there  cannot  be  judgment  de  bonis  testatoris.  2d,  No  judg- 
ment can  be  entered  de  bonis  propriis,  because  there  was  no  considera- 
tion for  the  promise ;  and  therefore  it  is  nudum  pactum.  As  to  the 
first,  I  am  of  opinion  that  the  plaintiff  cannot  upon  this  declaration 
take  judgment  de  bonis  testatoris.  The  action  is  brought  against  the 
defendant  in  her  own  right,  and  not  as  executrix.  It  charges  her  with 
a  personal  promise  to  pay  the  legacy,  and  not  upon  a  qualified  promise 
to  pay  as  executrix,  or  out  of  assets.  And  the  plaintiff  having  by  his 
declaration  made  a  personal  demand  against  her,  he  must  stand  or  fall 
by  that,  and  cannot  now  resort  to  any  demand  that  he  may  have  upon 
her  in  the  particular  character  of  executrix. 

The  forms  of  pleading  are  very  different  where  a  person  is  charged 
as  executrix  and  where  she  is  charged  personally.  In  the  first  case, 
she  is  alwaj's  named  as  executrix  in  the  beginning  of  the  declaration. 
She  is  afterwards  stated  to  be  liable  as  executrix,  and  the  promise 
alleged  to  have  been  made  by  her  as  executrix.  But,  in  the  other  case, 
she  is  charged  generally  as  any  other  person ;  and  a  general  charge  is  a 
personal  charge. 

This  case,  therefore,  depends  wholly  upon  the  second  question : 
whether  there  be  a  sufficient  consideration  alleged  for  the  promise,  or 
whether  the  defendant's  promise  be  merely  nudum  pactum  and  void. 

The  consideration  stated  for  the  promise  is,  that  the  defendant  was 
executrix,  and  that  she  had  received  assets  more  than  sufficient  to  pay 
all  the  debts  and  legacies.  The  question  is,  whether  that  be  not  a 
sufficient  consideration. 

Under  those  circumstances,  if  there  had  been  no  promise,  nor  even 
an  assent  to  the  legacy,  the  defendant  might  have  been  compelled,  in  a 
court  of  equity,  or  in  the  ecclesiastical  court,  to  have  paid  it.  Wbether 
without  assent  she  could  be  compelled,  in  a  court  of  law,  to  pay  it  or 
not,  is  a  question  which  it  is  not  necessary  to  give  any  opinion  upon 
now :  and,  therefore,  though  I  have  endeavored  to  trace  out  the  juris- 
diction and  the  authority  of  the  ecclesiastical  court  from  the  earliest 
times  ;  and  though  there  is  great  reason  to  suppose  that  the  jurisdiction 
which  that  court  now  possesses  in  matters  of  legacy,  was  originally  got 
by  usurpation  on  the  temporal  courts  ;  and  though  there  is  a  wide  dif- 
ference between  allowing  to  the  ecclesiastical  court  a  jurisdiction  in 
such  matters,  and  saying  it  shall  have  that  jurisdiction  exclusive  of  all 
other  courts,  I  purposely  avoid  giving  any  opinion,  or  even  hinting 
what  would  be  the  result  of  my  researches,  where  there  is  no  promise 
or  assent. 
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I  shall  give  my  opinion  singly  on  this  point :  Whether  an  obligation 
in  justice,  equity,  and  conscience,  to  pay  a  sum  of  money,  be  or  be  not 
a  sufficient  consideration  in  point  of  law  to  support  a  promise  to  pay 
that  sum. 

If  such  a  question  were  stripped  of  all  authorities,  it  would  be 
resolved  by  inquiring  whether  law  were  a  rule  of  justice,  or  whether 
it  were  something  that  acts  in  direct  contradiction  to  justice,  con- 
science, and  equity.     But  the  matter  has  been  repeatedly  decided. 

In  Stone  v.  Withipool,  Latch.  21,  the  court  say:  "It  is  an  usual 
allegation  for  a  rule,  that  every  thing  which  is  a  ground  for  equity  is  a 
sufficient  consideration.''  So  in  Wells  v.  Wells,  1  Vent.  41,  the  Court 
presumed  an  equitable  right  in  the  plaintiff,  which  did  not  appear  on 
the  declaration  ;  and  held  that  to  debar  herself  of  that  was  a  good  con 
sideration. 

These  authorities  alone  are  sufficient  to  show  that  the  ground  taken 
in  the  argument  at  the  bar  is  not  large  enough. 

But  to  come  closer  to  the  consideration  now  in  question,  in  Camden 
v.  Turner,  C.  B.,  Sittings  after  Trin.,  5  Geo.  I.,  King,  C.  J.,  held  that 
an  action  for  monej'  had  and  received  lay  against  an  executor  for  a 
legacy,  which  he  had  owned  la}'  ready  for  the  plaintiff  whenever  he 
would  call  for  it.  In  that  case,  according  to  the  form  of  the  declara- 
tion, the  objection  did  not  appear  upon  the  record ;  but  it  was  neces- 
sary for  the  plaintiff  to  prove  a  consideration  at  the  trial ;  and  if  he  had 
not,  he  must  have  been  nonsuited  or  have  had  a  verdict  against  him. 
But  Lord  King  held  that  his  owning  the  money  lajr  ready  was  an  assent, 
and  admission  of  assets,  and  a  sufficient  consideration. 

In  Reech  <\  Kennegal,  1  Vez.  125,  Lord  Hardwicke  expressly  holds 
that  assets  coming  to  an  executor's  hands  is  a  sufficient  consideration 
to  support  a  promise  ;  and  he  puts  that  case  upon  the  same  footing  as 
a  promise  in  consideration  of  forbearance.  His  Lordship  says:  "At 
law,  if  an  executor  promises  to  pa}'  a  debt  of  his  testator's,  a  considera- 
tion must  be  alleged,  as  of  assets  come  to  his  hands,  or  of  forbearance  ; 
or  if  admission  of  assets  is  implied  by  the  promise  ;  otherwise  it  will  be 
but  nudum  pactum,  and  not  personally  binding  on  the  executor.'' 

In  Trcwinian  v.  Howell,  Cro.  Eliz.  91,  it  was  adjudged  that  having 
assets  is  a  good  consideration  for  a  promise  ;  and  the  judgment,  which 
was  de  bo?iis  propriis,  was  affirmed.  And  two  other  cases  are  there 
cited  where  the  same  point  had  been  so  determined.  Lastly,  the  case 
of  Atkins  v.  Hill,  Easter,  15  Geo.  III.,  is  in  point.  The  declaration 
was  the  same,  and  the  objection  the  same,  as  in  the  present  case  ;  and 
the  court  unanimously  held  that  the  promise  was  good,  and  that  the 
action  well  lay. 

I  agree  with  my  Lord  that  the  rule  laid  down  at  the  bar,  as  to  what 
is  or  is  not  a  good  consideration,  is  much  too  narrow.  The  true  rule 
is,  that  wherever  the  defendant  is  under  a  moral  obligation,  or  is  liable 
in  conscience  and  equity,  to  pay,  that  is  a  sufficient  consideration. 
Some  of  the  cases  which  I  have  mentioned  go  fully  to  that  extent. 
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But  even  if  the  narrow  rule  which  has  been  mentioned  were  adopted 
as  the  true  rule,  yet  in  this  case,  I  think,  the  consideration  is  sufficient ; 
for  here  is  both  a  loss  to  the  plaintiff  and  a  benefit  to  the  defendant, 
arising  from  that  which  is  the  consideration  of  the  promise.  The  loss 
to  the  plaintiff  is,  that  the  effects  which  are  liable  to  the  payment  of 
the  legacy  have  not  been  so  applied ;  but  the  defendant  has  detained 
them  in  her  own  hands  for  other  purposes.  The  benefit  to  the  defend- 
ant is,  that  she  has  received  those  effects,  and  has  them  still.  The 
defendant  is  bound  in  conscience  to  apply  the  effects  towards  the  dis- 
charge of  the  debts  and  legacies.  She  is  a  trustee  for  that  purpose, 
and  is  guilty  of  a  breach  of  trust  in  not  so  doing  ;  and  it  is  admitted 
that  a  breach  of  trust  is  a  good  ground  for  action. 

Therefore  I  agree  in  opinion  with  the  rest  of  the  Court,  that  this  rule 
in  arrest  of  judgment  ought  to  be  discharged. 

Per  Cur.     Mule  discharged. 


BAENES,  Dowding,  and  Bartley,  v.  HEDLEY  and 

Conway. 

In  the  Common  Pleas,  November  24,  1809. 

[Reported  in  2  Taunton,  184.] 

This  was  an  issue  between  the  plaintiffs,  who  were  the  executors  of 
"William  Webb,  deceased,  and  the  defendants,  who  were  assignees  under 
a  commission  of  bankrupt  which  issued  against  William  Harre  and  Henry 
Suthmier,  directed  by  order  of  the  Lord  Chancellor,  in  order  to  try 
whether  the  bankrupts  on  the  13th  of  August,  1802,  were  indebted  to 
Webb  in  any  and  what  sum  of  money.  The  trial  came  on  at  the  Sittings 
in  London,  Mich.  Term,  1808,  before  Mansfield,  C.  J.,  when  a  verdict 
was  found  for  the  plaintiffs  for  the  sum  of  11,672?.  4s.  2d.  subject  to 
the  opinion  of  the  Court  on  the  following  case :  By  a  written  agreement 
made  on  the  15th  of  May,  1800,  between  Webb  and  the  bankrupts,  the 
former  agreed  to  advance  money  from  time  to  time  upon  interest  at  5 
per  cent,  to  Harre  and  Suthmier,  who  carried  on  the  business  of  sugar 
bakers  in  copartnership,  in  order  to  enable  them  to  purchase  raw  sugars  ; 
and  in  consideration  of  such  advances  the  bankrupts  were  also  to  pay  to 
Webb  a  commission  of  5  per  cent,  for  all  sugars  which  were  to  be 
bought  of  him,  or  provided  for  Messrs.  Harre  and  Suthmier ;  and  in 
order  to  secure  to  Webb  the  balance  which  might  become  due  to  him  on 
these  transactions,  Harre  and  Suthmier  executed  and  gave  to  him  cer- 
tain deeds  and  securities.  Webb  made  out  four  several  successive  half- 
yearly  accounts  between  him  and  Harre  and  Suthmier,  on  the  footing 
of  this  agreement,  and  various  sums  of  money  were  paid  to  Webb  on 
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these  accounts  from  time  to  time  by  the  bankrupts ;  these  accounts 
closed  on  the  10th  of  August,  1802,  when  a  considerable  balance  was 
due  from  the  bankrupts  to  Webb.  These  accounts  comprised  the  prin- 
cipal moneys  actually  advanced,  and  interest  at  5  per  cent.  ;  and  also  5 
per  cent,  on  all  sugars  purchased  by  the  bankrupts.  Webb  never  pur- 
chased or  procured  any  sugars  for  the  bankrupts  ;  but  the  same  were 
always  purchased  by  the  bankrupts  themselves  in  their  own  names.  It 
was  admitted  on  the  trial  that  the  original  agreement  of  the  15th  of  May, 
1800,  was  illegal  and  usurious,  and  that  no  part  of  the  balance  could 
have  been  recovered  by  Webb  from  Harre  and  Suthmier,  if  they  had  set 
up  the  usury ;  and  Webb  was  informed  by  the  attorney  of  Harre  and 
Suthmier  in  July,  1802,  that  these  transactions  were  usurious,  and  that 
his  whole  debt  was  in  danger  of  being  lost,  and  a  writ  of  latitat  was 
actually  sued  out  by  the  bankrupts'  attorney  upon  the  Statute  of  Usury  ; 
but  this  fact  was  unknown  to  Webb.  In  consequence  of  this  intimation, 
it  was  agreed  between  Harre  and  Suthmier  and  Webb,  that  Webb 
should  make  out  fresh  accounts,  leaving  out  all  the  charges  for  commis- 
sion ;  and  should  only  charge  them  with  the  principal  money,  together 
with  legal  interest ;  and  that  the  original  deeds  and  articles  in  the  pos- 
session of  Webb  should  be  given  up  by  him  and  cancelled  accordingly. 
Webb  accordingly  made  out  such  fresh  account,  in  which  he  omitted 
the  whole  charge  for  commission  ;  and  the  balance  due  to  him  amounted 
to  the  sum  of  11,672/.  4s.  2d.,  which  balance  was  composed  of  principal 
moneys  actually  advanced  under  the  agreement  of  15th  Ma}*,  1800,  and 
of  interest  at  5  per  cent,  fairly  and  legally  calculated ;  the  whole  com- 
mission and  every  objectionable  charge  being  omitted.  This  account, 
so  corrected,  was,  on  the  12th  of  August,  1802,  delivered  to  the  agent 
of  Harre  and  Suthmier,  and  on  the  following  day  they  acknowledged 
this  balance  to  be  due  to  Webb,  and  promised  to  pay  the  same  ;  where- 
upon the  deeds  and  securities  executed  to  Webb  by  Harre  and  Suthmier, 
when  the  original  agreement  was  entered  into,  were  produced  by  Webb 
or  his  agent,  in  the  presence  of  Harre  and  Suthmier,  and  were  then 
cancelled  and  burnt.  The  question  for  the  opinion  of  the  Court  was, 
whether,  under  the  circumstances  of  this  case,  the  plaintiffs  were  entitled 
to  recover  the  above  balance  of  11,672/.  4s.  2c?.  If  the  Court  should  be 
of  that  opinion,  a  verdict  for  such  sum  was  to  be  entered  for  the  plain- 
tiffs ;  if  otherwise,  the  verdict  to  be  entered  for  the  defendants. 

This  cause  was  twice  argued  :  first,  in  Easter  Term,  1809,  by  Best, 
Serjt.,  for  the  plaintiffs,  and  Vaughan,  Serjt.,  for  the  defendants;  and 
again  in  Trinity  Term,  1809,  by  Shepherd,  Serjt.,  for  the  plaintiffs,  and 
Lens,  Serjt.,  for  the  defendants. 

Arguments  for  the  plaintiffs.  There  are  two  questions  in  this  case : 
first,  Whether  the  promise  that  has  been  made  to  repay  the  sum  lent, 
with  legal  interest,  is  avoided  by  the  Statute  of  Usury  ; 1  secondly, 
Whether  there  was  any  good  consideration  to  sustain  the  promise.   .  .  , 

1  The  arguments  upon  the  first  question  are  omitted.  —  Ed. 
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Secondly,  there  is  a  good  consideration  for  the  new  promise ;  for 
the  monej7  has  been  actually  received  by  the  defendants,  and  there  is  a 
foundation  in  justice  for  the  new  contract.  Hill  v.  Atkins,  Cowp.  284. 
Lord  Mansfield  held  that,  when  an  executor  had  assented  to  a  legacj-, 
' '  it  became  a  demand  which  in  law  and  conscience  he  was  liable  to 
pay ; "  that  it  was  a  case  of  a  promise  made  upon  good  and  valuable 
consideration,  which  in  all  cases  is  sufficient  ground  to  support  an 
action.  It  is  so  in  cases  of  obligations  which  would  otherwise  only 
bind  a  man's  conscience,  and  which,  without  such  promise,  he  could 
not  be  compelled  to  pay.  For  instance,  where  an  infant  contracts  debts 
during  his  minority,  if,  after  he  comes  of  age,  he  consents  to  pay  them, 
an  action  lies.  So  Hawkes  v.  Saunders,  Cowp.  289,  "A  legal  or 
equitable  duty  is  a  sufficient  consideration  for  an  actual  promise."  And 
though  these  cases  have  been  since  overruled,  it  has  been  on  a  ground 
which  does  not  impeach  this  principle ;  namely,  on  the  ground  that 
the  Court  has  not  jurisdiction  in  case  of  legacies.  Buller,  J.,  says 
in  the  last  case:  "If  such  a  question  were  stripped  of  all  authority, 
it  would  be  resolved  by  inquiring  whether  law  were  a  rule  of  justice, 
or  whether  it  were  something  that  acts  in  direct  contradiction  to 
justice,  conscience,  and  equity.  But  the  matter  has  been  repeatedly 
decided."  Trueman  v.  Fenton,  Cowp.  544.  A  promise  to  pay  made  by 
a  bankrupt  after  obtaining  his  certificate  revives  the  debt.  That,  not- 
withstanding a  usurious  security  given,  the  money  lent  is  a  debt  in 
equity  and  conscience,  and  ought  to  be  repaid  with  legal  interest,  has 
long  been  acknowledged  in  courts  of  equity.  2  Ves.  567,  the  Lord 
Chancellor  says  :  ' '  The  Court  does  not  relieve  against  usurious  contracts 
to  make  a  man  lose  his  principal  as  well  as  his  legal  interest."  Scott 
v.  Nesbit,  2  Bro.  Ch.  Ca.  649.  Upon  an  application  to  set  aside  a  judg- 
ment tainted  with  usur}-,  it  was  held  "that  it  could  be  displaced  only 
by  the  plaintiff's  doing  what  was  just,  and  that  it  must  stand  for  the 
money  actually  paid,  with  legal  interest."  Indeed  the  practice  there  is 
so  well  established,  that  if  a  bill,  filed  to  set  aside  a  usurious  security, 
does  not  voluntarily  offer  to  repay  the  principal  and  legal  interest,  it  is 
cause  of  demurrer.  The  plaintiffs  could  not  have  had  the  original 
securities  set  aside  in  a  court  of  equity,  without  offering  these  terms. 
This  Court  not  long  since,  on  setting  aside  an  annuity  in  the  case  of 
Burdon  v.  Browning,  1  Taunt.  520,  required  the  defendant  to  submit 
to  the  terms  of  repaying  the  principal  and  interest.  [Mansfield,  C.  J. 
observed  that  this  was  always  by  agreement  of  the  parties  ;  that  the 
Court  had  no  power  to  prescribe  the  terms.  Lawrence,  J.,  observed 
that  actions  had  been  allowed  to  recover  back  the  money,  as  paid  with- 
out consideration  :  it  was  so  held  in  Shove  v.  Webb,  1  Term  Rep.  732.] 
And  if  it  be  objected  that  Wright  v.  Wheeler  *  was  the  case  of  a  bond, 
for  which  no  consideration  needs  to  be  shown,  it  is  sufficient  to  say  it 
was  not  decided  on  that  ground,  but  on  the  sufficiency  of  the  consid- 

i  1  Campb.  165,  ji. 
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eration ;  and  if  there  had  not  been  a  new  consideration,  the  old  con- 
sideration must  have  remained ;  which  was  illegal,  and  an  illegal 
consideration  would  have  avoided  the  bond,  though  no  consideration 
was  necessary.  But  there  is  another  consideration  for  the  present 
promise :  the  plaintiffs  had  deeds  and  securities  for  the  money ;  it  is 
true  they  were  vitiated  by  the  usury,  but  it  might  be  uncertain  whether 
the  defendants  could  prove  it,  and  unless  for  that  proof  the  plaintiffs 
could  enforce  them  ;  therefore  the  giving  them  up  to  be  cancelled  was  a 
valuable  consideration  for  the  second  contract. 

Arguments  for  the  defendants.  .  .  .  It  is  not  contended,  as  the  plain- 
tiffs imagined  it  was,  that  the  second  contract  is  tainted  with  usury, 
but  that  there  was  no  consideration  for  it ;  and  in  order  to  enforce  a 
promise,  it  is  not  sufficient  that  a  man  has  given  it  upon  his  judgment 
that  some  obligation  Ues  on  him :  contracts  purely  voluntary  are  not 
enforced  either  in  law  or  equity.  Here  no  ground  for  the  promise  is 
shown,  either  of  advantage  to  the  maker  or  detriment  to  the  other 
party.  The  old  securities  are  not  delivered  up  to  be  cancelled,  but  are 
actually  destroyed,  rather  for  the  safety  of  the  lender,  against  whom 
the}7"  would  have  been  evidence  to  subject  him  to  heavy  penalties,  than 
for  the  advantage  of  the  borrower.  This  case,  therefore,  is  distinguish- 
able from  the  case  cited  of  a  bond,  for  which  no  consideration  needs  to 
be  shown.  Besides,  the  issue  to  be  tried  in  Wright  v.  Wheeler  upon 
the  defendant's  plea,  was  whether  the  usury  was  committed  in  giving 
that  very  bond  ;  and  the  fact  was  against  him.  In  overrubug  Hill  v. 
Atkins,  and  Hawkes  v.  Saunders,  as  was  done  in  5  Term  Bep.  690, 
Deeks  v.  Strutt,  the  Court  at  least  determined  that  not  every  conscien- 
tious motive  for  a  promise  will  support  an  action  at  law.  [Mansfield, 
C.  J.  The  overturning  of  those  decisions  did  not  touch  any  principle 
which  applies  to  the  present  case ;  it  went  on  the  ground  that  the 
ecclesiastical  court  was  the  only  legal  place  where  to  sue  for  a  legacy ; 
it  is  not  enough  as  to  a  legacy  that  an  executor  has  at  one  moment 
received  money  sufficient  to  pay  it ;  but  debts  are  to  be  paid  according 
to  their  priority,  and  it  is  often  necessary  to  refund  :  but  the  decision 
in  Deeks  v.  Strutt  had  nothing  to  do  with  the  general  ground  of  con- 
science.] The  cases  of  conscientious  considerations  which  have  been 
cited  are  not  analogous.  In  the  case  of  bankruptcy  the  certificate 
merely  destroys  the  remedy,  and  leaves  the  bankrupt  a  free  man  :  free 
to  pay  or  not  to  pay  at  pleasure.  But  the  legal  debt  extinguished  by 
bankruptcy  is  neither  Malum  prohibitum  nor  malum  in  se ;  and  for  an 
illegal  debt  the  debtor  does  not  want  the  aid  of  a  commission  to  relieve 
him  from  it.  Here  it  is  the  intention  of  the  statute  not  only  totally  to 
destroy  the  engagement,  but  to  make  usury  an  offence ;  and  in  order 
to  deter  persons  from  being  guilty  thereof,  it  meant  that  a  sum  of 
money  once  usuriously  lent  should  never  under  any  circumstances  be 
repaid,  although  it  was  honestly  due  ;  and  it  would  be  a  complete  eva- 
sion of  the  statute,  if  a  man  who  enters  into  a  usurious  contract  may, 
when  he  fears  the  consequences,  alter  his  contract,  and  defeat  the  pro- 
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visions  of  the  act.  [Lawrence,  J.,  observed  that,  if  the  borrower 
should  repay  money  usuriously  borrowed,  he  would  have  no  means  to 
get  it  back  from  the  lender.]  The  case  of  the  Statute  of  Limitations 
is  merely  a  suspension  of  the  remedy,  which  the  debtor  may  remove 
by  again  acknowledging  the  debt.  The  case  of  an  infant  is  on  account 
of  his  want  of  discretion,  and  his  election  to  annul  or  confirm  his  con- 
tract is  postponed  till  a  more  mature  age.  The  case  of  Ellis  v.  Warnes 1 
was  the  case  of  an  innocent  third  person.  The  ground  of  the  practice 
in  courts  of  equity  is  not  that  they  consider  the  defendant  as  entitled 
to  the  money,  but  because,  unless  the  complainant  waives  the  penalties 
of  the  statute,  and  among  them  the  forfeiture  of  the  money  lent,  the 
defendant  could  not  answer  without  criminating  himself,  and  subject- 
ing himself  to  penalties,  which  a  court  of  equity  will  not  compel  him 
to  do.  It  also  is  a  very  different  thing  whether  a  court  shall  aid  a 
plaintiff  who  has  the  money  of  another  in  his  hands  to  set  aside  usuri- 
ous securities,  instead  of  leaving  him  to  his  remedy  at  law,  or  whether 
it  shall  compel  a  defendant  to  repay  the  money  borrowed.  Here  the 
Court  is  called  on,  not  to  remain  neuter,  but  positively  to  compel  repay- 
ment. Lloyd  v.  Lee,  1  Stra.  94.  It  was  held  that  a  married  woman 
who  had  given  a  promissory  note,  and  after  her  husband's  death  had 
promised  to  pay  it,  was  not  liable.  Yet  there  was  as  much  considera- 
tion in  that  case  as  in  this.  [Lawrence,  J.  The  ground  of  that  case, 
I  presume,  was  that,  as  the  party  could  not  previously  be  sued  on  the 
instrument,  there  was  no  forbearance  to  sue,  and  therefore  no  consider- 
ation for  the  promise.  And  the  forbearance  being  the  only  considera- 
tion alleged  in  the  declaration,  though  another  good  consideration  might 
exist,  proof  of  it  would  not  be  admissible.]  7  Term  Rep.  348,  Mitch- 
inson  v.  Hewson :  the  wife  was  living ;  and  an  express  promise  of  the 
husband  to  pay  her  debt  was  there  averred,  and  after  verdict  must  be 
taken  as  having  been  proved :  that  surely  was  a  conscientious  consid- 
eration ;  but  the  court  held  that  the  action  could  not  be  maintained. 

Arguments  in  reply.  Usury  is  not  now  held  altogether  criminal  by 
the  law,  but  only  the  excess  of  it ;  and  things  not  mala  in  se  are  not 
to  be  carried  beyond  the  very  letter  of  prohibitory  statutes.  In  Lk>3'd 
v.  Lee  it  does  not  appear  that  the  wife  ever  received  any  money  on  the 
note  for  her  own  benefit,  or  was  at  all  bound  in  conscience  to  pay  it ; 
and  the  case  onlj'  proves  that  forbearance  is  no  consideration  for  a 
promise  made  under  the  influence  of  terror  of  an  action  which  would 
not  lie.  Mitchinson  v.  Hewson  is  a  decision  merely  on  the  form  of 
action,  that  the  husband  cannot  be  sued  alone  for  a  debt  contracted  by 
the  wife  before  marriage.  So  in  the  case  of  a  father  promising  to  pay 
the  debts  of  his  son  ;  in  numerous  cases  it  is  not  consistent  either  with 
honor  or  morality  that  he  should  do  it.  This  case  is  not  distinguish- 
able from  that  of  a  certificated  bankrupt,  which  rests  only  on  the 
ground  of  conscience.     Nor  is  the  offence  of  usury  in  fact  complete  till 

i  Cro.  Jac.  33,  Moor,  752. 
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usurious  interest  has  been  actually  paid  ;  here  the  payments  were  made 
on  account  generally.  It  is  admitted  that  where  a  specific  contract  on 
certain  terms  has  been  made,  an  implied  contract  on  other  terms  can- 
not be  raised ;  and  it  may  also  be  safely  admitted  that  the  moral  obli- 
gation to  perform  a  promise  merely  because  it  has  been  given,  is  not 
sufficient  to  maintain  an  action  ;  otherwise  every  nudum  pactum  would 
be  good.  But  it  does  not  thence  follow  that  the  naked  fact  of  a  loan 
having  taken  place,  one  man  having  received  the  money  of  another,  is 
not  a  sufficient  consideration  for  an  express,  separate,  and  independent 
promise  to  repay  it.  Courts  of  equity  could  not  pursue  their  present 
practice,  if  the  repayment  of  money  usuriously  borrowed  was  incon- 
sistent either  with  law  or  morality :  they  could  not  either  directly  or 
collaterally  enforce  a  thing  contrary  to  law :  they  proceed  on  the  prin- 
ciple that  he  who  comes  to  them  for  aid  must  first  do  that  which  is 
equitable.  Supposing  that  the  destruction  of  the  securities  had  been 
for  the  mutual  benefit  of  both  parties,  still  it  would  be  a  sufficient  con- 
sideration for  the  promise,  because  it  was  for  the  benefit  of  the  defend- 
ants. [Lawrence,  J.,  observed  that  there  was  one  other  case  which 
had  not  been  mentioned,  and  which  seemed  to  bear  on  the  subject ; 
Fitzroy  v.  Gwillim,  1  Term  Rep.  153  ;  where  in  trover  for  goods  which 
had  been  pledged  for  money  advanced  on  a  usurious  contract,  Lord 
Mansfield,  C.  J.,  held  that  it  was  necessary  for  the  plaintiff  to  prove 
a  previous  tender  of  the  money  actually  due.]  Cur.  adv.  vult. 

In  the  course  of  the  present  Term  the  judges  of  the  court  sent  to  the 
Lord  Chancellor  the  following  certificate  of  their  opinion :  — 

"  This  case  has  been  argued  before  us  by  counsel,  and  we  are  of 
opinion  that  under  the  circumstances  the  plaintiffs  are  entitled  to 
recover  the  above  balance  of  11,672^.  4s.  6d." 


DAVIS   v.   DODD. 

In  the  Common  Pleas,  November  9,  1812. 

[Reported  in  4  Taunton,  602.] 

The  plaintiff  declared  upon  a  bill  of  exchange  for  96?.  9s.  drawn  by 
Allen,  to  his  own  order,  and  accepted  by  the  defendant,  and  indorsed 
by  Allen  to  the  plaintiff.  There  were  also  the  usual  money  counts. 
Upon  the  trial  at  the  Maidstone  Summer  Assizes,  1812,  before  Lord 
Ellenborough,  C.  J.,  it  was  proved  that  the  witness  had  lost  the  bill  out 
of  his  pocket ;  whereupon,  when  the  bill  became  due,  he  applied  to  the 
defendant,  stating  the  circumstance  and  requesting  him  to  pay  the  bill, 
which  until  the  time  of  the  action  had  never  been  presented  for  pay- 
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ment  by  any  other  person,  and  the  defendant  repeatedly  and  expressly 
promised  to  pay  it.  Lord  Ellenborough  was  of  opinion  that,  as  the 
plaintiff  had  not  presented  the  bill  for  payment  to  the  defendant,  and 
as  the  bill  was  not  produced  at  the  trial,  the  plaintiff  could  not  recover 
in  this  action,  and  directed  a  nonsuit. 

Best,  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and  have  a  new 
trial :  he  contended  that  the  express  promise  to  pay  the  bill  was  up- 
held by  the  consideration  of  the  moral  obligation,  to  which  the  de- 
fendant was  subject,  to  pay  the  sum  due  on  his  acceptance. 

The  Court  denied  that  there  was  any  moral  obligation  on  the  defend- 
ant to  pay  this  sum  to  the  plaintiff,  who  by  his  negligence  had  exposed 
the  defendant  to  the  danger  of  being  compelled  to  pay  the  bill  when 
produced  in  the  hands  of  another  holder.  It  was  quite  clear  the  plain- 
tiff could  not  recover  in  this  action.  If  he  could  recover  at  all  upon 
this  promise,  which  they  much  doubted,  it  must  be  in  an  action  upon 
the  special  undertaking.  The  party  might  have  proceeded  to  enforce 
the  giving  of  a  new  bill  under  the  statute,  and  that  seemed  to  be  his 
only  course.  The  promise  contained  in  the  bill  is  the  equivalent  given 
for  the  consideration  paid  for  the  bill.  No  new  consideration  had  been 
subsequently  paid  to  sustain  this  new  promise,  which  was  therefore 
nudum  pactum,  and  could  not  be  enforced.  Rule  refused. 


LEE  v.   MUGGEEIDGE  and  Another,  Executors  of  Mart 
Muggeridge,  deceased. 

In  the  Common  Pleas,  Trinity  Term,  June  29,  1813. 

[Reported  in  5  Taunton,  36.] 

This  was  an  action  of  assumpsit,  brought  under  the  following  cir- 
cumstances :  In  1799,  Joseph  Hiller,  the  son  of  Mrs.  Muggeridge,  the 
defendants'  testatrix,  by  a  former  husband,  falling  into  embarrassed 
circumstances,  she,  in  order  to  induce  the  plaintiff,  his  father-in-law,  to 
relieve  him,  proposed  by  letter  to  become  security  to  the  extent  of  2000?. 
by  a  bond  payable  at  her  death.  The  plaintiff  accordingly  advanced 
the  money  to  Joseph  Hiller  ;  and  Mrs.  Muggeridge  by  her  bond,  dated 
the  4th  of  August,  1799,  became  bound  to  the  plaintiff  in  the  penal  sum 
of  4000Z.,  with  condition  that  the  heirs,  executors,  or  administrators 
of  Mrs.  Muggeridge  should,  within  six  months  after  her  decease,  pay  to 
the  plaintiff  1999/.  19s.,  with  such  part  of  the  interest  as  Joseph  Hiller 
should  omit  to  pay ;  it  being  agreed  that  he  should  pay  the  interest 
half  yearly.  Joseph  Hiller  having  neglected  to  pay  the  interest,  the 
plaintiff  in  the  j'ear  1804  wrote  to  Mrs.  Muggeridge,  requesting  pay- 
ment of  the  arrears ;  to  which  she,  after  her  husband's  death,  returned 
an  answer  by  letter,  stating  "  that  it  was  not  in  her  power  to  pay  the 
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bond  off,  her  time  here  was  but  short,  and  that  would  be  settled  by  her 
executors." 

It  appeared  that  Mrs.  Muggeridge  had  a  considerable  separate  estate 
when  the  bond  was  given,  which  she  acquired  from  the  father  of  Joseph 
Hiller,  and  the  bulk  of  which  she  gave  by  her  will  to  the  defendant, 
Nathaniel  Muggeridge.  After  an  ineffectual  attempt  to  establish  that 
the  bond  constituted  an  equitable  lien  or  charge  upon  the  separate  estate 
of  Mrs.  Muggeridge  (see  1  V.  &  B.  118),  the  plaintiff  brought  the  pres- 
ent action,  founded  upon  the  promise  contained  in  the  letter  above  re- 
ferred to.  The  declaration  stated  (inter  alia)  that  the  testatrix,  after 
the  death  of  her  husband,  and  whilst  she  was  sole,  to  wit,  on  the  11th 
of  July,  1804,  "in  consideration  of  the  premises  undertook  to  the 
plaintiff  that  the  bond,  that  is  to  say,  the  principal  money  and  interest 
secured  by  the  bond,  should  be  settled,  that  is  to  say,  paid,  by  her 
executors."  The  defendants  pleaded  the  general  issue  ;  and  upon  the 
trial  of  the  cause  at  the  Sittings  after  Hilary  Term,  1813,  at  Guildhall, 
before  Gibbs,  J.,  the  jury  found  a  verdict  for  the  plaintiff.1 

Shepherd,  Serjt. ,  in  Easter  Term  last,  moved  in  arrest  of  judgment, 
on  the  ground  that  no  sufficient  consideration  was  shewn  for  the  promise 
of  the  deceased.     The  Court  granted  a  rule  nisi. 

Lens  and  Best,  Serjts.,  in  this  term  shewed  cause.  They  admitted 
that  when  the  deceased  gave  the  bond,  being  covert,  she  had  no 
power  thereby  to  bind  herself,  but  contended  that,  notwithstanding 
that,  the  promise  which,  after  she  was  liberated  from  all  restriction,  she 
gave  in  confirmation  of  the  bond,  was  obligator}'  on  her.  The  same 
payment  which  was  recited  to  be  the  consideration  of  the  bond  is 
a  sufficient  consideration  for  the  subsequent  promise.  This  differs 
nothing  from  the  case  of  infancy,  and  the  many  other  cases  which  sub- 
sist in  the  English  law,  where,  though  a  party  is  not  compellable  to 
make  a  promise,  yet  if  he  does  make  it,  the  promise  shall  be  compul- 
sory on  him.  In  certain  cases  where  the  law  destroys  the  remedy,  as 
in  the  case  of  the  Statute  of  Limitations,  a  subsequent  promise,  operat- 
ing by  the  old  consideration,  will  revive  the  remed}-.  So,  if  an  estate 
be  devised  for  payment  of  debts,  the  law  will  not  intend  that  it  is 
exclusively  for  the  payment  of  such  debts  as  are  not  barred  by  the 
Statute  of  Limitations,  but  will  intend  the  devise  to  be  for  payment  of 
all  debts  whatever,  unless  advantage  is  taken  of  the  Statute  of  Limita- 
tions by  plea.  Lord  Mansfield,  C.  J.,  thought  that  the  rule  of  nudum 
pactum  was  much  too  strict,  and  that  it  was  competent  for  parties  to 
make  their  own  agreements  on  deliberation ;  and  if  they  did  so  think 
fit  to  make  them,  that  they  must  be  subject  to  them.  It  is  now  fully 
recognized  in  the  law,  that  if  there  be,  even  in  the  strictest  morality, 

1  In  the  original  report  the  declaration  is  set  forth  with  much  fulness ;  but  as  it  is 
exceedingly  prolix,  and  most  of  it  is  wholly  irrelevant  to  the  one  question  argued  and 
decided  in  the  case,  it  is  here  omitted,  and  a  statement  of  the  material  facts  is  substi- 
tuted in  its  place.  Some  of  the  facts  stated  have  been  obtained  from  the  report  in 
1  V.  &B.  118.  — Ed. 
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the  foundation  for  a  promise,  and  the  promise  be  accordingly  made, 
it  is  binding.  It  is  a  new  ligamen ,  though  not  a  new  consideration ; 
for  if  there  were  a  new  consideration,  it  would  be  clearly  good.  Good- 
right  ex  dem.  Carter  v.  Straphan,  Cowp.  201.  Lord  Mansfield  held 
that  an  account  stated  by  a  widow,  allowing  interest  on  a  mortgage 
executed  by  her  during  coverture,  a  direction  given  by  her  in  writing 
to  her  tenant  to  attorn  to  the  mortgagees,  and  a  paper  whereby  she 
purported  to  surrender  the  possession,  amounted  to  a  delivery  by  her 
in  her  widowhood  of  the  mortgage-deed,  holding  her  previous  delivery 
during  coverture  to  be  absolutely  void.  [Mansfield,  C.  J.  That 
was  certainly  a  very  strong  case,  and  I  very  well  remember  the  sur- 
prise I  felt  at  the  time  when  it  was  decided,  because  it  was  making 
those  acts  of  the  widow  equivalent  to  a  formal  redelivery  of  the 
deed  ;  and  others  were  much  surprised  at  it ;  but  it  strongly  recognizes 
the  principle  that  a  moral  obligation  is  a  good  consideration.  Cham- 
bre,  J.,  evinced  doubts  of  this  case.  Gibbs,  J.  The  position  in 
Perkins,  §  154,  is  not  that  re-execution,  but  only  redelivery,  was 
requisite  ;  and  Lord  Mansfield  held  that  her  acts  were  tantamount  to  a 
redelivery.  He  begins  by  saying:  "I  thought  it  cruel  to  contend  for 
the  wife  that  the  mortgage  was  void,"  "  a  security  which  was  entered 
into  for  the  maintenance  of  herself  and  her  family,"  "  and  after  so 
many  solemn  acts  on  her  part,  it  is  a  proceeding  against  every  princi- 
ple of  natural  justice  and  equity."]  The  doubt  on  that  case  has 
always  been  on  the  form  in  which  Lord  Mansfield  applies  the  principle, 
not  on  the  principle  itself;  there  cannot,  however,  be  a  stronger  case 
of  moral  obligation  than  the  present,  for  the  giving  this  bond  of  the 
deceased  was  the  inducement  to  the  plaintiff  to  lend  the  money. 
Trneman  v.  Fenton,  Cowp.  544.  Lord  Mansfield  and  the  rest  of  the 
Court  fully  recognize  the  principle,  and  found  on  it  their  decision,  that 
a  bankrupt,  promising  after  he  has  obtained  his  certificate  to  pay  a 
debt  thereby  barred,  is  bound  by  his  promise.  Barnes  v.  Hedley,  2 
Taunt.  184.  A  promise  to  pay  the  principal  money  lent  on  an  usurious 
security,  with  legal  interest,  was  held  valid ;  and  many  cases  to  the 
like  effect  are  there  cited.  Although  no  reasons  are  assigned  for  the 
judgment,  it  must  necessarily  have  proceeded  on  the  ground  that  a 
moral  obligation  will  support  a  promise  to  pay. 

Shepherd  and  Vaughan,  Serjts.,  contra.  The  case  of  Doe  v.  Stra- 
phan is  favorable  to  the  defendants.  The  court  were  obliged  to  hold 
that  the  deed  of  a  married  woman  was  absolutely  void,  and  by  a 
refinement  in  law  they  presumed  a  redelivery ;  but  no  consideration 
is  necessary  to  give  effect  to  a  deed  ;  therefore  the  case  does  not  decide 
that  an  engagement  made  by  the  feme  covert,  or  money  paid  for  her 
use,  was  a  good  consideration  for  the  subsequent  act.  It  will  not  be 
contended  that  the  letter  amounts  to  a  redelivery  of  this  bond ;  if 
it  does,  let  the  plaintiff  sue  on  the  bond.  [Lens  disclaimed  the 
redelivery.]  Barnes  v.  Hedley  was  decided  on  the  ground  that  the 
money  advanced  to   the   defendant  was  an  old  subsisting  debt,  and 
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therefore  a  good  consideration  for  the  promise.  [Heath,  J.  In  the  case 
of  usury  there  could  be  no  subsisting  debt.  Gibbs,  J.  In  this  case 
there  was  an  advance  of  money.]  The  feme  covert  never  had  the 
money ;  neither  can  a  feme  covert  by  any  means  create  a  debt  from 
herself;  so  that  on  the  declaration  the  case  stands  thus,  that  she,  not 
being  indebted,  was  not  liable,  and  in  consideration  of  her  not  being 
liable  she  undertook  to  pay.  If  this  money  had  been  advanced,  not 
on  her  bond,  but  on  her  mere  promise,  a  subsequent  promise  to  pay, 
made  when  she  became  discovert,  would  be  merely  void.  A  bygone 
debt  from  a  third  person  would  be  no  consideration  for  a  promise  to 
pay.  There  must  be  an  agreement  not  to  sue,  or  some  new  considera- 
tion moving  to  the  promisor  or  from  the  lender.  The  devise  of  the 
property  to  the  executors  is  no  consideration.  There  is  no  mutuality 
or  connection  between  this  consideration  and  this  promise,  for  the 
whole  transaction  had  an  end  before  the  deceased  was  discovert.  The 
law  does  not  recognize  the  principle  to  the  extent  stated,  that  every 
moral  obligation  of  any  sort  or  kind  whatever  would  be  a  good  con- 
sideration for  a  promise.  There  must  be  a  mutuality.  This  cannot 
be  a  stronger  case  than  if  the  money  had  been  advanced  to  the  feme 
covert  herself;  yet  in  Lloyd  v.  Lee,  1  Str.  94,  it  was  held  by  Pratt, 
C.  J.,  where  a  married  woman  gave  a  note  as  a  feme  sole,  and  after 
her  husband's  decease,  in  consideration  of  forbearance  to  sue,  promised 
payment,  that  the  note  was  not  barely  voidable,  but  absolutely  void, 
and  that  forbearance,  where  originally  there  was  no  cause  of  action, 
is  no  consideration  to  raise  an  assumpsit.  Barber  v.  Fox,  2  Saund. 
134.  Assumpsit  by  the  heir  to  pay  the  bond  of  his  ancestor,  in  con- 
sideration of  forbearance  to  sue,  was  held  void.  [Mansfield,  C.  J. 
and  Gibbs,  J.  Neither  of  those  cases  is  applicable,  for  it  did  not 
appear  in  the  last  that  the  ancestor  bound  his  heir  in  the  bond :  for- 
bearance to  sue  is  the  forbearing  of  that  which  he  may  legally  enforce, 
and  as  there  was  before  the  renewed  promise  no  right  of  action,  so 
there  could  be  no  forbearance.  It  might,  we  will  suppose,  have  been 
the  moral  duty  of  the  feme  covert  in  Lloyd  v.  Lee  to  pay  the  note 
before ;  but  as  she  was  not  legally  liable  without  a  promise  made  by 
her  after  she  was  discovert,  the  consideration  so  averred  did  not 
exist,  but  it  does  not  follow  that  no  other  consideration  could  have 
been  stated  that  would  have  supported  the  promise.]  In  the  cases  of 
bankruptcy,  and  the  Statute  of  Limitations,  the  law  only  suspends  the 
remedy,  it  does  not  extinguish  the  debt ;  but  here  no  debt  ever 
existed,  the  acts  of  a  feme  covert  not  being  voidable  like  those  of  an 
infant,  but  actually  void. 

Mansfield,  C.  J.  The  counsel  for  the  plaintiffs  need  not  trouble 
themselves  to  reply  to  these  cases :  it  has  been  long  established,  that 
where  a  person  is  bound  morally  and  conscientiously  to  pay  a  debt, 
though  not  legally  bound,  a  subsequent  promise  to  pay  will  give  a 
right  of  action.  The  only  question  therefore  is,  Whether  upon  this 
declaration  there  appears  a  good  moral  obligation !      Now  I  cannot 
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conceive  that  there  can  be  a  stronger  moral  obligation  than  is  stated 
upon  this  record.  Here  is  this  debt  of  2,000£.  created  at  the  desire  of 
the  testatrix,  lent  in  fact  to  her,  though  paid  to  Hiller.  After  her 
husband's  death,  she,  knowing  that  this  bond  had  been  given,  that  her 
son-in-law  had  received  the  money,  and  had  not  repaid  it,  knowing  all 
this,  she  promises  that  her  executors  shall  pay ;  if,  then,  it  has  been 
repeatedly  decided  that  a  moral  consideration  is  a  good  consideration 
for  a  promise  to  pay,  this  declaration  is  clearly  good.  This  case  is  not 
distinguishable  in  principle  from  Barnes  v.  Hedley ;  there,  not  only  the 
securities  were  void,  but  the  contract  was  void ;  but  the  money  had 
been  lent,  and,  therefore,  when  the  parties  had  stripped  the  transaction 
of  its  usury,  and  reduced  the  debt  to  mere  principal  and  interest,  the 
promise  made  to  pay  that  debt  was  binding.  Lord  Mansfield's  judg- 
ment in  the  case  of  Doe  on  the  demise  of  Carter  v.  Straphan  is  ex- 
tremely applicable.  Here,  in  like  manner,  the  wife  would  have  been 
grossly  dishonest,  if  she  had  scrupled  to  give  a  security  for  the  money 
advanced  at  her  request.  As  to  the  cases  cited  of  Lloyd  v.  Lee  and 
Barber  v.  Fox,  there  was  no  forbearance,  and  those  cases  proceeded 
on  the  ground  that  no  good  cause  of  action  was  shown  on  the  pleadings. 

Heath,  J.  I  am  of  the  same  opinion.  Promises  without  consider- 
ation are  not  enforced,  because  they  are  gratuitous,  and  the  law  leaves 
the  performance  to  the  liberality  of  the  makers.  The  notion  that  a 
promise  may  be  supported  by  a  moral  obligation  is  not  modern ;  in 
Charles  the  Second's  time  it  was  said,  if  there  be  an  iota  of  equity,  it  is 
enough  consideration  for  the  promise. 

Chambee,  J.  There  cannot  be  a  stronger  or  clearer  case  of  moral 
obligation  than  this.  The  gentleman  has  done  this  lady  a  great  favor, 
in  going  to  this  expense,  and  accepting  an  invalid  security  ;  and  when 
she  could  give  a  better  security,  it  became  her  duty  so  to  do,  and  she 
has  done  it.  In  the  cases  cited  it  was  the  plaintiff's  fault  if,  having  it 
in  his  power  to  state  a  good  consideration  on  the  record,  he  neglected 
so  to  do. 

Gibbs,  J.  I  agree  in  this  case  the  plaintiff  is  entitled  to  recover. 
It  cannot,  I  think,  be  disputed  now,  that  wherever  there  is  a  moral 
obligation  to  pay  a  debt,  or  perform  a  duty,  a  promise  to  perform  that 
duty,  or  pay  that  debt,  will  be  supported  by  the  previous  moral  obliga- 
tion. There  cannot  be  a  stronger  case  than  this  of  moral  obligation. 
The  counsel  for  the  defendant  did  not  dare  to  grapple  with  this  posi- 
tion, but  endeavored  to  show  that  there  was  no  case  in  which  a  subse- 
quent promise  had  been  supported,  where  there  had  not  been  an 
antecedent  legal  obligation  at  some  time  or  other;  from  whence  he 
wished  it  to  be  inferred  that,  unless  there  had  been  the  antecedent 
legal  obligation,  the  mere  moral  obligation  would  not  be  a  sufficient 
consideration  to  support  the  promise.  But  in  Barnes  v.  Hedley  cer- 
tainly Hedley  never  was  for  a  moment  legally  bound  to  pay  a  farthing 
of  that  money  for  which  he  was  sued ;  for  it  appears  to  have  been 
advanced  upon  a  previously  existing  usurious  contract ;  and  whatever 
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was  advanced  upon  such  a  contract,  certainly  could  not  be  recovered 
at  any  one  moment.  The  borrower,  availing  himself  of  the  law  so  far 
as  he  honestly  might,  and  no  further,  reducing  it  to  mere  principal  and 
interest,  does  that  which  every  honest  man  ought  to  do  in  like  circum- 
stances, promises  to  pay  it,  and  that  promise  was  held  binding.  As  to 
the  cases  of  Lloyd  v.  Lee  and  Barber  v.  Fox,  they  have  sufficiently 
been  answered  by  nry  Lord  and  my  brother  Chambre  ;  that  if  a  man 
will  state  on  his  declaration  a  consideration  which  is  no  consideration, 
and  shows  no  other  consideration  on  his  declaration,  although  another 
good  consideration  may  exist,  when  that  which  he  does  show  fails,  he 
cannot  succeed  upon  the  proof  of  the  other  which  he  has  not  alleged. 
Now  in  the  first  of  those  cases  there  was  clearly  no  forbearance,  because 
forbearance  must  be  a  deferring  to  prosecute  a  legal  right ;  but  no  legal 
right  to  recover  previously  existed.  Whatever  other  consideration 
might  exist  for  the  promise,  it  was  not  stated  in  the  declaration  ;  it  is, 
therefore,  clear  that  this  rule  must  be  discharged,  upon  the  ground  that 
wherever  there  is  an  antecedent  moral  obligation,  and  a  subsequent 
promise  given  to  perform  it,  it  is  of  sufficient  validity  for  the  plaintiff 
to  be  able  to  enforce  it.  Rule  discharged. 


KING  v.   MILL. 
In  the  King's  Bench,  November  11,  1817. 

[Reported  in  1  Barnewall  §•  Alderson,  104.] 

Action  for  work  and  labor  as  a  surgeon  and  apothecary.  Plea, 
general  issue.  At  the  trial  before  Holroyd,  J.,  at  the  last  assizes  for 
the  county  of  Leicester,  it  appeared  that  the  defendant  was  overseer  for 
the  parish  of  Silk  Willoughby,  and  that  this  action  was  brought  by  the 
plaintiff  to  recover  the  amount  charged  in  his  bill  for  professional 
attendance  on  one  Richardson,  a  pauper,  who  during  twelve  months 
illness  (induced  not  by  accident,  but  by  gradual  decay)  received  a 
weekly  allowance  of  four  shillings  from  the  parish  of  Silk  Willoughby, 
which  was  the  place  of  his  settlement ;  but,  during  the  whole  of  the 
plaintiff's  attendance  on  him,  he  was  actually  resident  in  the  parish  of 
Easton,  where  he  died.  After  his  death  the  defendant  desired  the 
plaintiff  to  make  out  his  bill  to  the  overseers  of  Willoughby  parish, 
and  said  that  he  should  be  paid ;  and  upon  these  facts  a  verdict  was 
found  for  the  plaintiff. 

Copley,  Serjt.,  now  moved  for  a  new  trial.  There  was  neither  legal 
liability  nor  moral  obligation  to  provide  for  the  pauper  while  resident 
in  Easton,  and  the  subsequent  promise  was  without  consideration,  and 
therefore  nudum  pactum.  The  poor  laws  are  mere  arbitrary  enact- 
ments, and  do  not  carry  moral  obligations  beyond  the  legal  liability, 
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which  in  this  case  attached  on  the  parish  which  was  the  residence  of 
the  pauper. 

Lord  Ellenborough,  C.  J.  In  this  case  both  the  legal  and  moral 
obligation  obtain.  The  parish  of  Willoughby  have  by  their  weekly 
allowance  admitted  that  they  were  bound  to  provide  for  the  pauper ; 
and  the  defendant,  one  of  the  overseers,  after  the  pauper's  death, 
expressly  desires  the  plaintiff  to  send  his  bill  made  out  to  the  overseers, 
and  promises  that  he  shall  be  paid.  The  case  of  Watson  v.  Turner  is 
decisive  on  the  subject,  and  I  have  no  doubt  that  the  plaintiff  is  entitled 
to  recover. 

Bayley,  J.  I  am  of  the  same  opinion.  If  the  payment  of  four 
shillings  per  week  had  not  been  made  by  the  parish  officers  of  Wil- 
loughby, Easton  parish  would  have  removed  the  pauper  to  the  place  of 
his  settlement,  and  in  that  case  the  former  parish  must  undoubtedly 
have  provided  him  medical  attendance.  The  conduct  of  the  defendant 
as  the  overseer  of  Willoughby  amounts  to  an  acknowledgment  on  his 
part  that  the  plaintiff  had  attended  at  the  defendant's  wish,  and  upon 
his  responsibility.  I  therefore  think  that  Willoughby  and  not  Easton 
was  bound  to  maintain  the  pauper,  and  that  the  promise  made  after 
his  death  is  founded  on  a  legal  as  well  as  a  moral  consideration,  and 
therefore  affords  a  good  ground  of  action. 

Abbott  and  Holroyd,  JJ.,  concurred.  Rule  refused.1 


BINNTNGTON  v.   WALLIS. 

In  the  King's  Bench,  June  29,  1821. 

[Reported  in  4  Barnewall  $[•  Alderson,  650.] 

Declaration  stated  that,  before  the  making  of  the  promise  and 
undertaking,  the  plaintiff  had  cohabited  with  the  defendant  as  his  mis- 
-  tress,  and  an  immoral  connection  and  intercourse  had  existed  between 
them  for  a  long  space  of  time,  to  wit,  for  the  space  of  twelve  years  ; 
and  the  plaintiff  had  thereby  been  greatly  injured  in  her  character  and 
reputation,  and  deprived  of  the  means  of  honestly  procuring  a  liveli- 
hood ;  and  that,  before  the  time  of  the  making  of  the  promise,  to  wit, 
on  the  1st  of  January,  1816,  at,  &c,  the  plaintiff  wholly  ceased  to 
cohabit  with  the  said  defendant  as  his  mistress,  and  to  have  any 
immoral  intercourse  with  him ;  and  thereupon  it  was  determined  and 
agreed  between  them  that  no  immoral  intercourse  or  connection  should 
ever  again  take  place  between  them ;  and  that  the  defendant,  as  a 
compensation  for  the  injury  so  sustained  by  the  plaintiff,  should  pay 
and  allow  to  the  plaintiff  the  quarterly  sum  of  10/.,  while  she  should  be 

1  See  Paynte'r  v.  Williams,  1  Cr.  &  M.  810.  —  Ed. 
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and  continue  of  good  and  virtuous  life,  conversation,  and  demeanor ; 
and  thereupon,  in  consideration  of  the  premises,  and  that  the  plaintiff 
at  the  request  of  the  defendant  would  resign  and  give  up  the  said 
quarterly  sum,  he  undertook  to  pay  her  so  much  money  as  the  said 
quarterly  sum  was  reasonably  worth,  in  order  to  enable  her  to  con- 
tinue to  live  in  a  virtuous  and  decorous  manner.  The  declaration  then 
averred  that  the  plaintiff  did  resign  and  give  up  the  said  quarterly 
sum,  and  the  same  from  thence  wholly  ceased  and  determined ;  and 
that  she  had  alwa3's,  from  the  time  of  the  cessation  of  the  immoral 
connection,  lived  in  a  virtuous  and  decorous  manner,  and  been  of  vir- 
tuous life,  conversation,  and  demeanor.  It  then  averred  that  the 
quarterly  sum  was  reasonably  worth  400Z.  ;  and  then  alleged  as  a 
breach  non-payment  by  the  defendant.  The  other  counts  omitted 
any  mention  of  the  quarterly  allowance,  and  in  other  respects  were 
similar  to  this.     To  this  declaration  there  was  a  general  demurrer. 

Parke,  in  support  of  the  demurrer.  There  is  no  sufficient  considera- 
tion to  support  the  promise  laid  in  this  declaration.  It  is  not  stated 
that  the  plaintiff  was  seduced.  There  is  not  even  a  moral  obligation 
to  provide  for  a  woman  for  past  cohabitation.  As  to  the  giving  up  of 
the  annuity,  mentioned  in  one  count,  that  depends  upon  the  same 
question,  for  the  only  consideration  for  that  annuity  was  the  past 
cohabitation. 

Holt,  contra.  There  was  a  moral  consideration  for  the  promise 
stated  in  this  declaration,  for  it  must  be  taken  (as  the  contrary  does 
not  appear)  that  the  defendant  seduced  the  plaintiff;  and  if  that  be  so, 
he  was  morally  bound  to  make  some  provision  for  her.  In  the  Mar- 
chioness of  Annandale  v.  Harris 1  the  Court  held  a  bond  given  to  a 
seduced  woman  good ;  and  if  it  were  sufficient  to  support  a  bond,  it 
must  be  equally  so  to  support  an  express  promise.  So,  also,  past  cohabi- 
tation was  deemed  sufficient  consideration  for  a  bond  in  the  case  of 
Carew  v.  Stafford  there  cited  ;  and  in  the  case  of  Turner  v.  Vaughan.3 
And,  secondly,  there  is  a  valuable  consideration  in  this  case,  inasmuch 
as  the  plaintiff  gave  up  her  annunYv. 

Per  Curiam.  The  declaration  is  insufficient.  It  is  not  averred 
that  the  defendant  was  the  seducer,  and  there  is  no  authority  to  show 
that  past  cohabitation  alone,  or  the  ceasing  to  cohabit  in  future,  is  a 
good  consideration  for  a  promise  of  this  nature.  The  cases  cited  are 
distinguishable  from  this,  because  they  are  all  cases  of  deeds  ;  and  it  is 
a  very  different  question  whether  a  consideration  be  sufficiently  good  to 
sustain  a  promise,  and  whether  it  be  so  illegal  as  to  make  the  deed 
which  required  no  consideration  void.  There  must  therefore  be  judg- 
ment for  the  defendant.  Judgment  for  defendant. 

i  2  Peere  W.  433.  a  2  Wils.  339. 
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L1TTLEFIELD,  Executrix  of  John  Littlefield  v. 
ELIZABETH  SHEE. 

In  the  King's  Bench,  November  4,  1831. 

[Reported  in  2  Barnewall  $•  Adolphus,  811.] 

Assumpsit  for  goods  sold  and  delivered.  The  fourth  count  stated 
that  John  Littlefield  in  his  lifetime,  at  the  special  instance  and  request 
of  the  defendant,  had  supplied  and  delivered  to  her  divers  goods  and 
chattels  for  the  sum  of  161. ;  and  thereupon,  in  consideration  of  the 
premises,  and  of  the  said  sum  of  money  being  due  and  unpaid,  the 
defendant,  after  the  death  of  the  said  John  Littlefield,  undertook  and 
promised  the  plaintiff  as  executrix  of  J.  L.  to  pay  her  the  said  sum  of 
money  as  soon  as  it  was  in  her  (the  defendant's)  power  so  to  do.  And 
although  afterwards,  to  wit,  on,  &c,  at,  &c,  it  was  in  her  power  to  pay 
the  said  sum,  yet  she  did  not  do  so.  Plea :  the  general  issue.  At  the 
trial  before  Gaselee,  J. ,  at  the  last  Assizes  for  Sussex,  it  appeared  that 
the  action  was  brought  to  recover  151.  for  butcher's  meat  supplied  by  the 
testator  to  the  defendant,  for  her  own  use,  between  September,  1825, 
and  March,  1826.  During  that  time  the  defendant  was  a  married 
woman,  but  her  husband  was  abroad.  After  his  death  she  promised  to 
pay  the  debt  when  it  should  be  in  her  power,  and  her  ability  to  pay 
was  proved  at  the  trial.  The  learned  judge  held  that,  the  defendant 
having  been  a  feme  covert  at  the  time  when  the  goods  were  supplied, 
lier  husband  was  originally  liable,  and  consequently  there  was  no  con- 
sideration for  the  promise  declared  upon.  The  plaintiff  was  therefore 
nonsuited.  Hutchinson,  on  a  former  day  in  this  Term,  moved  to  set 
aside  the  nonsuit,  and  to  enter  a  verdict  for  the  plaintiff  on  the  fourth 
count ;  on  the  ground  that,  the  goods  having  been  supplied  to  the 
defendant  while  she  was  living  separate  from  her  husband,  she  was 
under  a  moral  obligation  to  pay  for  them,  and  such  obligation  was  a 
sufficient  consideration  for  a  subsequent  promise.  It  was  not  necessary 
that  there  should  have  been  an  antecedent  legal  obligation.  Barnes  v. 
Hedley,  Lee  v.  Muggeridge.  Cur.  adv.  vult. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  fourth  count  of  the  declaration  states  that  the  testator  had  at  the 
request  of  the  defendant  supplied  her  with  goods,  and  that  in  consid- 
eration of  the  premises,  and  of  the  price  of  the  goods  being  due  and 
unpaid,  the  defendant  promised.  Now,  that  is  in  substance  an  allega- 
tion that  those  sums  were  due  from  her,  and  the  plaintiff  failed  in  proof 
of  that  allegation,  because  it  appeared  that  the  goods  were  supplied  to 
her  whilst  her  husband  was  living,  so  that  the  price  constituted  a  debt 
due  from  him.  We  are  therefore  of  opinion  that  the  declaration  was 
not  supported  by  the  proof,  and  that  the  nonsuit  was  right.     In  Lee  v. 
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Muggeridge  all  the  circumstances  which  showed  that  the  money  was  in 
conscience  due  from  the  defendant  were  correctly  set  forth  in  the  declar- 
ation. It  there  appeared  upon  the  record  that  the  money  was  lent  to 
her,  though  paid  to  her  son-in-law,  while  she  was  a  married  woman ; 
and  that  after  her  husband's  death,  she,  knowing  all  the  circumstances, 
promised  that  her  executor  should  pay  the  sum  due  on  the  bond.  I 
must  also  observe  that  the  doctrine  that  a  moral  obligation  is  a  suffi- 
cient consideration  for  a  subsequent  promise  is  one  which  should  be 
received  with  some  limitation.  Rule  refused. 


JOHN  HEYEE  v.   SARAH  HAWORTH. 

In  the  Queen's  Bench,  June  1,  1838. 

[Reported  in  8  Adolphus  Sr  Ellis,  467.] 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and  sold, 
and  at  defendant's  request  delivered  to  W.  J.  R.,  work  and  labor, 
money  paid,  and  interest,  and  on  an  account  stated. 

Plea :  coverture  at  the  time  of  the  promise. 

Replication :  that  defendant,  at  the  time  when  the  debts  were  con- 
tracted, was  living  separate  from  her  husband,  and  in  open  adultery 
with  W.  J.  R.  ;  that  the  husband  was  not  liable  to  pay,  nor  did  pay, 
the  debts  so  contracted  by  defendant  while  she  was  so  living  separate, 
&c.  ;  that  plaintiff,  at  the  time  of  the  sale  and  delivery,  &c,  did  not 
know  that  defendant  was  the  wife  of,  &c,  nor  that  she  was  living  in 
open  adulteiy,  &c,  and  dealt  with  her  as  a,  feme  sole;  and  that,  after 
the  death  of  the  husband,  and  before  action  brought,  defendant,  in  con- 
sideration of  the  premises,  promised  to  pay.     Verification. 

General  demurrer,  and  joinder. 

Streeten,  for  the  defendant.  A  married  woman  is  not  liable  for  the 
debts  she  contracts,  though  she  be  living  in  open  adulter}',  and  separate 
from  her  husband.  [Patteson,  J.  I  presume  the  plaintiff  does  not 
mean  to  impugn  Marshall  v.  Rutton  1  and  other  cases  to  the  same  effect. 
The  subsequent  promise  will  probably  be  relied  on.]  The  replication, 
if  it  insist  on  the  subsequent  promise,  is  a  departure.  It  admits  the 
promises  stated  in  the  declaration  to  have  been  made  during  coverture, 
and  sets  up  a  new  promise.  The  considerations  are  different:  the 
delivery  of  the  goods,  &c,  form  the  consideration  in  the  declaration; 
the  consideration  for  the  promise  in  the  replication  is  "  the  premises," 
which  seems  to  point  to  a  moral  consideration.  Such  a  consideration 
appears  not  to  be  sustainable.  Littlefield  v.  Shee.  Barden  v.  De 
Keverberg  2  shows  what  is  necessary  to  make  a  feme  covert  liable  as  a 
feme  sole. 

i  8  T.  R.  545.  s  2  Mee.  &  W.  61. 
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Humfrey,  contra.  In  Littlefield  v.  Shee  the  husband  was  originally 
liable :  here  he  never  was  so.  Rex  v.  Flintan.1  Lee  v.  Muggeridge 
supports  the  validity  of  such  a  moral  consideration  as  this.  Then  this 
is  not  a  departure :  if  it  were,  every  replication  to  a  plea  of  the  Statute 
of  Limitations,  setting  up  an  acknowledgment,  would  be  so ;  for  such 
an  acknowledgment  is  merely  evidence  of  a  fresh  promise.  Tanner  v. 
Smart.2  [Patteson,  J.  That  is  a  promise  to  pay  an  existing  debt : 
here  there  was  no  debt  from  the  wife.]  If  there  be  any  state  of  facts 
in  which  the  debt  would  not  be  absolutely  null  in  the  first  instance, 
that  distinction  would  not  apply.  Now  suppose  the  husband  had  been 
transported.  [Lord  Denman,  C.  J.  That  should  be  part  of  the  state- 
ment of  consideration.  Patteson,  J.  You  are  to  support  your  declar- 
ation.] 

Streeten,  in  reply.  The  declaration  states  the  supply  of  goods  at  the 
request  of  the  wife,  who  could  not  then  contract.  The  doctrine  in  Lee 
v.  Muggeridge  has  been  qualified  by  later  decisions  ;  and  there,  too,  the 
special  contract  was  set  out  in  the  declaration. 

Lokd  Denman,  C.  J.  The  record  states  that  goods  were  supplied  to 
a  married  woman,  who,  after  her  husband's  death,  promised  to  pay.  That 
is  not  sufficient.  The  debt  was  never  owing  from  her.  If  there  was  a 
moral  obligation,  that  should  have  been  shown. 

Littledale,  J.  If  there  was  any  moral  obligation,  it  should  have 
been  stated.  The  replication  does  not  support  the  declaration.  The 
promise  in  the  declaration  was  altogether  void.  This  is  not  like  the 
case  of  an  infant,  whose  promise  is  voidable  only. 

Patteson,  J.  For  the  reasons  given  this  replication  is  bad  as  a 
departure.  The  promise  originally  stated  was  not  merely  voidable,  like 
that  of  an  infant.  There  is  another  fault  in  the  replication :  it  does  not 
allege  positively  the  death  of  the  husband. 

Williams,  J.,  concurred.  Judgment  for  defendant. 


EASTWOOD  v.   KENYON. 

In  the  Queen's  Bench,  January  16,  1840. 

[Reported  in  11  Adolphus  §•  Ellis,  438.] 

Assumpsit.  The  declaration  stated  that  one  John  Sutcliffe  made 
his  will,  and  appointed  plaintiff  executor  thereof,  and  thereby  be- 
queathed certain  property  in  manner  therein  mentioned ;  that  he 
afterwards  died  without  altering  his  will,  leaving  one  Sarah  Sutcliffe, 
an  infant,  his  daughter  and  only  child,  and  heiress  at  law,  surviv- 
ing ;  that  after  making  the  will  John  Sutcliffe  sold  the  property 
mentioned  therein,  and  purchased  a  piece   of  land  upon  which  he 

i  1  B.  &  Ad.  227.  z  6  B.  &  C.  603. 
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erected  certain  cottages,  but  the  same  were  not  completed  at  the  time 
of  his  death  ;  which  piece  of  land  and  cottages  were  at  the  time  of  his 
death  mortgaged  by  him ;  that  he  died  intestate  in  respect  of  the 
same,  whereupon  the  equity  of  redemption  descended  to  the  said  infant 
as  heiress  at  law  ;  that  after  the  death  of  John  Sutcliffe,  plaintiff  duly 
proved  the  will  and  administered  to  the  estate  of  the  deceased ;  that 
from  and  after  the  death  of  John  Sutcliffe  until  the  said  Sarah  Sutcliffe 
came  of  full  age,  plaintiff  executor  as  aforesaid  "  acted  as  the  guardian 
and  agent "  of  the  said  infant,  and  in  that  capacity  expended  large 
sums  of  money  in  and  about  her  maintenance  and  education,  and  in 
and  about  the  completion,  management,  and  necessary  improvement  of 
the  said  cottages  and  premises  in  which  the  said  Sarah  Sutcliffe  was  so 
interested,  and  in  paying  the  interest  of  the  mortgage  money  chargeable 
thereon,  and  otherwise  relative  thereto,  the  said  expenditure  having 
been  made  in  a  prudent  and  useful  manner,  and  having  been  beneficial 
to  the  interest  of  the  said  Sarah  Sutcliffe  to  the  full  amount  thereof ; 
that  the  estate  of  John  Sutcliffe  deceased  having  been  insufficient  to 
allow  plaintiff  to  make  the  said  payments  out  of  it,  plaintiff  was  obliged 
to  advance  out  of  his  own  moneys,  and  did  advance,  a  large  sum,  to  wit, 
140/.  for  the  purpose  of  the  said  expenditure ;  and,  in  order  to  reim- 
burse himself,  was  obliged  to  borrow,  and  did  borrow,  the  said  sum  of 
one  A.  Blackburn,  and  as  security  made  his  promissory  note  for  pay- 
ment thereof  to  the  said  A.  Blackburn  or  his  order  on  demand  with 
interest ;  which  sum,  so  secured  by  the  said  promissory  note,  was  at 
the  time  of  the  making  thereof  and  still  is  wholly  due  and  unpaid  to 
the  said  A.  Blackburn  ;  that  the  said  sum  was  expended  by  plaintiff  in 
manner  aforesaid  for  the  benefit  of  the  said  Sarah  Sutcliffe,  who  re- 
ceived all  the  benefit  and  advantage  thereof,  and  such  expenditure  was 
useful  and  beneficial  to  her  to  the  full  amount  thereof;  that  when  the 
said  Sarah  Sutcliffe  came  of  full  age  she  had  notice  of  the  premises, 
and  then  assented  to  the  loan  so  raised  by  plaintiff,  and  the  security  so 
given  by  him,  and  requested  plaintiff  to  give  up  to  one  J.  Stansfield,  as 
her  agent,  the  control  and  management  of  the  said  property,  and  then 
promised  the  plaintiff  to  pay  and  discharge  the  amount  of  the  said 
note  ;  and  thereupon  caused  one  year's  interest  upon  the  said  sum  of 
140?.  to  be  paid  to  A.  Blackburn.  That  thereupon  plaintiff  agreed  to 
give  up,  and  did  then  give  up,  the  control  and  management  of  the 
property  to  the  said  agent  on  behalf  of  the  said  Sarah  Sutcliffe  ;  that 
all  the  services  of  plaintiff  were  done  and  given  by  him  for  the  said 
Sarah  Sutcliffe  and.  for  her  benefit  gratuitously,  and  without  any  fee, 
benefit,  or  reward  whatsoever ;  and  the  said  services  and  expenditures 
were  of  great  benefit  to  her,  and  her  said  property  was  increased  in 
value  by  reason  thereof  to  an  amount  far  exceeding  the  said  HOI. 
That  afterwards  defendant  intermarried  with  the  said  Sarah  Sutcliffe, 
and  had  notice  of  the  premises ;  and  the  accounts  of  plaintiff  of  and 
concerning  the  premises  were  then  submitted  to  defendant,  who 
then  examined  and  assented  to  the  same,  and  upon  such  accounting 
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there  was  found  to  be  due  to  plaintiff  a  large  sum  of  money,  to  wit, 
&c,  for  moneys  so  expended  and  borrowed  by  him  as  aforesaid ;  and  it 
also  then  appeared  that  plaintiff  was  indebted  to  A.  Blackburn  in  the 
amount  of  the  said  note.  That  defendant,  in  right  of  his  wife,  had  and 
received  all  the  benefit  and  advantage  arising  from  the  said  services 
and  expenditure.  That  thereupon,  in  consideration  of  the  premises, 
defendant  promised  plaintiff  that  he  would  pay  and  discharge  the 
amount  of  the  said  promissory  note ;  but  that,  although  a  reasonable 
time  for  paying  and  discharging  the  said  note  had  elapsed,  and  A. 
Blackburn,  the  holder  thereof,  was  willing  to  accept  payment  from 
defendant,  and  defendant  was  requested  by  plaintiff  to  pay  and  dis- 
charge the  amount  thereof,  defendant  did  not  nor  would,  then  or 
at  any  other  time,  pay  or  discharge  the  amount,  &c,  but  wholly 
refused,  &c. 

Plea :  non  assumpsit. 

On  the  trial  before  Patteson,  J.,  at  the  York  Spring  Assizes,  1838,  it 
was  objected  on  the  part  of  the  defendant  that  the  promise  stated  in 
the  declaration,  and  proved,  was  a  promise  to  pay  the  debt  of  another, 
within  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  and  ought  to  have 
been  in  writing  ;  on  the  other  hand,  it  was  contended  that  such  defence, 
if  available  at  all,  was  not  admissible  under  the  plea  of  non  assumpsit.1 
The  learned  judge  was  of  the  latter  opinion,  and  the  plaintiff  had  a 
verdict,  subject  to  a  motion  to  enter  a  verdict  for  the  defendant. 

Cresswett,  in  the  following  Term,  obtained  a  rule  nisi  according  to 
the  leave  reserved,  and  also  for  arresting  judgment  on  the  ground  that 
the  declaration  shewed  no  consideration  for  the  promise  alleged.  In 
Trinity  Vacation,  1839, 

Alexander  and  W.  H.  Watson  shewed  cause.  ...  It  has  been  dis- 
tinctly held  that  a  moral  obligation  will  support  an  express  promise. 
There  must  be  something  done  by  the  plaintiff  at  the  defendant's 
request,  or  an  act  done  for  the  defendant's  benefit  must  be  ratified  by 
an  express  promise  to  pay  :  in  either  case  an  action  will  he.  [Cole- 
ridge, J.  How  are  we  to  know  the  difference  between  an  express 
promise  and  an  implied  promise  on  the  pleadings  ?]  After  verdict  an 
express  promise  must  be  presumed.  [Coleridge,  J.  The  same  ques- 
tion may  arise  on  demurrer.]  In  Lee  v.  Muggeridge  executors  were 
held  liable  on  a  promise  by  the  testatrix,  after  the  decease  of  her  hus- 
band, to  pay  a  bond  made  by  her  when  under  coverture,  on  the  express 
ground  that  she  was  morally  bound  to  pay  it.  The  same  doctrine  was 
upheld  in  Seago  v.  Deane,2  Atkins  v.  Hill,  and  in.  several  other  cases 
cited  in  the  note  to  Wennall  v.  Adney.3  A  stronger  case  of  moral 
obligation  can  hardly  arise  than  the  present,  where  the  plaintiff'  is 
admitted  to  have  been  for  many  years  the  faithful  guardian  and  man- 
ager of  the  estate  of  the  defendant  while  she  was  under  age,  and 

1  The  arguments  and  decision  upon  these  points  are  omitted.  —  Ed. 

2  4  Bing.  459.  8  3  B.  &  P.  247. 
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where  the  defendant  and  his  wife  have  received  great  pecuniary  benefit 
from  the  plaintiff's  acts. 

Cressicell,  contra.  .  .  .  What  is  it  that  constitutes  the  moral  obliga 
tion  here  ?  Not  the  expenditure  on  the  estate,  for  no  duty  was  cast 
on  the  plaintiff  to  lay  out  any  thing  on  it,  nor  had  he  any  right  to 
interfere  with  the  management ;  and  if  he  had,  the  defendant  had  at 
that  time  no  interest  in  it  at  all.  If  the  honesty  of  the  outlay  causes 
the  moral  obligation,  then  it  is  indifferent  whether  it  turned  out  profit- 
able or  not  to  the  defendant  or  his  wife.  It  would  support  a  promise, 
though  the  property  had  been  damnified  by  it.  If  the  benefit  consti- 
tutes the  consideration,  then  whenever  a  party  benefits  another  against 
his  will,  a  subsequent  promise  will  be  a  ground  of  action.  If  it  had 
appeared  that  the  wife  was  liable  at  the  time  of  her  marriage,  then  the 
consequent  liability  of  the  defendant  might  have  supported  his  promise  ; 
but  no  liability-  of  the  wife  is  stated,  nor  is  it  said  that  she  promised  in 
consideration  of  the  premises.  As  to  the  agreement  of  the  plaintiff 
to  give  up  the  control  and  management  of  the  property',  he  had  no  right 
to  either,  and  therefore  nothing  to  give  up  ;  and  if  he  had,  it  is  not 
alleged  to  have  been  the  consideration  of  the  wife's  promise.  The 
doctrine  of  moral  obligation  as  a  ground  for  a  promise  must  be  limited 
to  those  cases  where  the  law  would  have  given  a  clear  right  of  action 
originally-,  if  some  legal  impediment  had  not  suspended  or  precluded 
the  liability  of  the  party.  The  ordinary  instances  are  infancy,  bank- 
ruptcy, and  the  Statute  of  Limitations  ;  and  these  were  the  cases  re- 
ferred to  by  Lord  Mansfield  when  he  laid  down  the  above  doctrine.  As 
a  general  rule,  it  cannot  be  supported.  Littlefield  v.  Shee.  The  law  is 
correctly  laid  down  and  the  cases  explained  in  the  note  to  Wennall  v. 
Adney.1 

In  this  Term  (January  16th)  the  judgment  of  the  Court  was  deliv- 
ered by 

Lord  Denman,  C.J.  .  .  .  The  second  point  arose  in  arrest  of  judg- 
ment, namely,  whether  the  declaration  showed  a  sufficient  considera- 
tion for  the  promise.  It  stated  in  effect  that  the  plaintiff  was  executor 
under  the  will  of  the  father  of  the  defendant's  wife,  who  had  died 
intestate  as  to  his  real  estate,  leaving  the  defendant's  wife,  an  infant, 
his  only  child ;  that  the  plaintiff  had  voluntarily  expended  his  money 
for  the  improvement  of  the  real  estate,  while  the  defendant's  wife  was 
sole  and  a  minor;  and  that,  to  reimburse  himself,  he  had  borrowed 
money  of  Blackburn,  to  whom  he  had  given  his  promissory  note  ;  that 
the  defendant's  wife,  while  sole,  had  received  the  benefit,  and  after 
she  came  of  age  assented  and  promised  to  pay  the  note,  and  did  pay  a 
year's  interest ;  that,  after  the  marriage,  the  plaintiff's  accounts  were 
shown  to  the  defendant,  who  assented  to  them,  and  it  appeared  that 
there  was  due  to  the  plaintiff  a  sum  equal  to  the  amount  of  the  note 

1  3  B.  &  P.  247.  See  also  the  argument  of  the  Attorney-General  in  Haigh  a 
Brooks,  10  A.  &  E.  316,  316. 
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to  Blackburn  ;  that  the  defendant,  in  right  of  his  wife,  had  received  all 
the  benefit,  and,  in  consideration  of  the  premises,  promised  to  pay  and 
discharge  the  amount  of  the  note  to  Blackburn. 

Upon  motion  in  arrest  of  judgment,  this  promise  must  be  taken  to 
have  been  proved,  and  to  have  been  an  express  promise,  as  indeed  it 
must  of  necessity  have  been,  for  no  such  implied  promise  in  law  was 
ever  heard  of.  It  was  then  argued  for  the  plaintiff  that  the  declaration 
disclosed  a  sufficient  moral  consideration  to  support  the  promise. 

Most  of  the  older  cases  on  this  subject  are  collected  in  a  learned 
note  to  the   case   of  Wennall  v.  Adney,1  and  the   conclusion  there 

1  3  B.  &  P.  249.  [The  note  referred  to,  which  was  first  published  in  1804,  is  as 
follows  :  — 

"  An  idea  has  prevailed  of  late  years  that  an  express  promise,  founded  simply  on 
an  antecedent  moral  obligation,  is  sufficient  to  support  an  assumpsit.  It  may  be 
worth  consideration,  however,  whether  this  proposition  be  not  rather  inaccurate,  and 
whether  that  inaccuracy  has  not  in  a  great  measure  arisen  from  some  expressions  of 
Lord  Mansfield  and  Mr.  Justice  Buller,  which,  if  construed  with  the  qualifications 
fairly  belonging  to  them,  do  not  warrant  the  conclusion  which  appears  to  have  been 
rather  hastily  drawn  from  thence.  In  Atkins  v.  Hill,  Cowp.  288,  which  was  assump- 
sit against  an  executor  on  a  promise  by  him  to  pay  a  legacy  in  consideration  of 
assets,  Lord  Mansfield  said :  '  It  is  the  case  of  a  promise  made  upon  a  good  and  valu- 
able consideration,  which  in  all  cases  is  a  sufficient  ground  to  support  an  action.  It 
is  so  in  cases  of  obligations  which  would  otherwise  only  bind  a  man's  conscience,  and 
which  without  such  promise  he  could  not  be  compelled  to  pay.'  And  in  Hawkes  v. 
Saunders,  Cowp.  290,  which  was  a  similar  case  with  Atkins  v.  Hill,  Lord  Mansfield 
said  that  the  rule  laid  down  at  the  bar' '  that  to  make  a  consideration  to  support  an 
assumpsit  there  must  be  either  an  immediate  benefit  to  the  party  promising,  or  a  loss 
to  the  person  to  whom  the  promise  was  made,'  was  too  narrow,  and  observed  '  that 
a  legal  or  equitable  duty  is  a  sufficient  consideration  for  an  actual  promise ;  that 
where  a  man  is  under  a  moral  obligation,  which  no  court  of  law  or  equity  can  enforce, 
and  promises,  the  honesty  and  rectitude  of  the  thing  is  a  consideration.'  His  Lord- 
ship then  instanced  the  several  cases  of  a  promise  to  pay  a  debt  barred  by  the  Statute 
of  Limitations,  a  promise  by  a  bankrupt  after  his  certificate  to  pay  an  antecedent 
debt,  and  a  promise  by  a  person  of  full  age  to  pay  a  debt  contracted  during  his 
infancy.  The  opinion  of  Mr.  Justice  Buller  in  the  last  case  was  to  the  same  effect, 
and  the  same  law  was  again  laid  down  by  Lord  Mansfield  in  Trueman  v.  Fenton, 
Cowp.  544.  Of  the  two  former  cases  it  may  be  observed  that  the  particular  point 
decided  in  them  has  been  overruled  by  the  subsequent  case  of  Deeks  v.  Strutt,  5  T.  R. 
690.  And  it  may  further  be  observed,  that  however  general  the  expressions  used  by 
Lord  Mansfield  may  at  first  sight  appear,  yet  the  instances  adduced  by  him  as  illus- 
trative of  the  rule  of  law  do  not  carry  that  rule  beyond  what  the  older  authorities 
seem  to  recognize  as  its  proper  limits ;  for  in  each  instance  the  party  bound  by  the 
promise  had  received  a  benefit  previous  to  the  promise.  Indeed  it  seems  that  in 
such  instances  alone  as  those  selected  by  Lord  Mansfield  will  an  express  promise 
have  any  operation,  and  there  it  only  becomes  necessary  because,  though  the  consid- 
eration was  originally  beneficial  to  the  party  promising,  yet,  inasmuch  as  he  was  not 
of  a  capacity  to  bind  himself  when  he  received  the  benefit,  or  is  protected  from  lia- 
bility by  some  statute  provision,  or  some  stubborn  rule  of  law,  the  law  will  .not,  as 
in  ordinary  cases,  imply  an  assumpsit  against  him.  The  same  observation  is  appli- 
cable to  Trueman  v.  Fenton,  that  being  an  action  against  a  bankrupt  on  a.  promise 
made  by  him  subsequent  to  his  certificate  respecting  a  debt  due  before  the  certificate. 
There  is,  however,  rather  a  loose  note  of  a  case  of  Scott  v.  Nelson,  Westminster  Sit- 
tings, 4  Geo.  3,  cor.  Ld.  Mansfield  (see  Esp.  N.  P.  945),  in  which  his  Lordship  is  said 
to  have  held  a  father  bound  by  his  promise  to  pay  for  the  previous  maintenance  of 
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arrived  at  seems  to  be  correct  in  general,  "  that  an  express  promise  can 
only  revive  a  precedent  good  consideration,  which,  might   have   been 

a  bastard  child.  And  there  is  also  an  anonymous  case,  2  Show.  184,  where  Lord 
C.  J.  Pemberton  ruled  that  'for  meat  and  drink  for  a  bastard  child  an  indebitatus 
assumpsit  will  lie.'  Although  the  latter  case  does  not  expressly  say  that  there  was 
a  previous  request  by  the  defendant,  yet  that  seems  to  have  been  the  fact,  for  Lord 
Hale's  opinion  is  cited  to  show  '  that  where  there  is  common  charity  and  a  charge,' 
the  action  will  lie ;  which  seems  to  imply  that  if  a  charge  be  imposed  upon  one 
person  by  the  charitable  conduct  of  another,  the  latter  shall  pay ;  and  though  he 
adds,  '  and  undoubtedly  a  special  promise  would  reach  it,'  that  expression  does  not 
necessarily  import  a  promise  subsequent  to  the  charge  being  sustained,  but  may  be 
supposed  to  mean  that,  where  a  party  is  induced  to  undertake  a  charge  by  the  en 
gagement  of  another  to  pay,  the  latter  will  certainly  be  liable,  even  though  he  should 
not  be  so  where  the  charge  was  only  induced  by  his  conduct  without  such  engage- 
ment. The  case  of  Watson  v.  Turner,  Bull.  N.  P.  147,  has  sometimes  been  cited  in 
support  of  what  has  been  supposed  to  be  the  general  principle  laid  down  by  Lord 
Mansfield,  because  in  that  case  overseers  were  held  bound  by  a  mere  subsequent 
promise  to  pay  an  apothecary's  bill  for  care  taken  of  a  pauper  ;  but  it  may  be  ob- 
served that  'this  was  adjudged  not  to  be  nudum  jiactum,  for  the  overseers  are  bound 
to  provide  for  the  poor ; '  which  obligation,  being  a  legal  obligation,  distinguishes 
the  case.  Indeed,  in  a  late  case  of  Atkins  v.  Banwell,  2  East,  505,  that  distinction 
does  not  seem  to  have  been  sufficiently  adverted  to ;  for  Watson  v.  Turner  was  cited 
to  show  that  a  mere  moral  obligation  is  sufficient  to  raise  an  implied  assumpsit,  and 
though  the  Court  denied  that  proposition,  yet  Lord  EUenborough  observed  that  the 
promise  given  in  the  case  of  Watson  v.  Turner  made  all  the  difference  between  the 
two  cases,  without  alluding  to  another  distinction  which  might  have  been  taken ; 
Tiz.,  that  though  the  parish  officers  were  bound  by  law  in  Watson  v.  Turner,  the 
defendants  in  the  principal  case  were  not  so  bound,  because  the  pauper  had  been 
relieved  by  the  plaintiffs  as  overseers  of  another  parish,  though  belonging  to  the 
parish  of  which  the  defendants  were  overseers.  In  the  older  cases  no  mention  is 
made  of  moral  obligation ;  but  it  seems  to  have  been  much  doubted  whether  mere 
natural  affection  was  a  sufficient  consideration  to  support  an  assumpsit,  though 
coupled  with  a  subsequent  express  promise.  Indeed  Lord  Mansfield  appears  to  have 
used  the  term  '  moral  obligation,'  not  as  expressive  of  any  vague  and  undefined  claim 
arising  from  nearness  of  relationship,  but  of  those  imperative  duties  which  would  be 
enforceable  by  law,  were  it  not  for  some  positive  rule,  which,  with  a  view  to  general 
benefit,  exempts  the  party  in  that  particular  instance  from  legal  liability.  On  such 
duties,  so  exempted,  an  express  promise  operates  to  revive  the  liability  and  take 
away  the  exemption,  because,  if  it  were  not  for  the  exemption,  they  would  be  enforced 
at  law  through  the  medium  of  an  implied  promise.  In  several  of  the  cases  it  is  laid 
down,  that  to  support  an  assumpsit  the  party  promising  must  derive  a  benefit,  or  the 
party  performing  sustain  an  inconvenience  occasioned  by  the  defendant.  Per  Coke 
and  all  the  Justices,  Hatch  and  Capel's  Case,  Godb.  202 ;  per  Reeve,  J.,  JIur.  203 ; 
per  Coke,  C.  J.,  and  Dodderidge,  J.,  3  Bulst.  162 ;  and  per  Coke,  C.  J.,  1  Roll.  Rep. 
61,  pi.  4.  And  in  Lampleigh  v.  Brathwait,  Hob.  105,  it  was  resolved  '  that  a  mere 
voluntary  courtesy  will  not  have  a  consideration  to  uphold  an  assumpsit.  But  if  that 
courtesy  were  moved  by  a  suit  or  request  of  the  party  that  gives  the  assumpsit,  it 
will  bind ;  for  the  promise,  though  it  follows,  is  not  naked,  and  couples  itself  with 
the  suit  before,  and  the  merits  of  the  party  procured  by  that  suit.'  And  in  Bret  v. 
J.  S.  and  his  Wife,  Cro.  Eliz.  756,  where  the  first  husband  of  the  wife  sent  his  son  to 
table  with  the  plaintiff  for  three  years  at  8/.  per  annum,  and  died  within  the  year, 
and  the  wife  during  her  widowhood,  in  consideration  that  the  son  should  continue 
the  residue  of  the  time,  promised  to  pay  the  plaintiff  61.  13s.  id.  for  the  time  past, 
and  81.  for  every  year  after,  and  upon  which  promise  the  plaintiff  brought  his  action ; 
the  court  held  that  natural  affection  was  not  of  itself  a  sufficient  ground  for  an 
assumpsit;  for  although  it  was  sufficient  to  raise  an  use,  yet  it  was  not  sufficient  to 
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enforced  at  law  through  the  medium  of  an  implied  promise,  had  it  not 
been  suspended  by  some  positive  rule  of  law ;  but  can  give  no  original 

ground  an  action  without  an  express  quid  pro  quo ;  but  that  as  the  promise  was  not 
only  in  consideration  of  affection,  but  that  the  son  should  afterwards  continue  at  the 
plaintiff's  table,  it  was  sufficient  to  support  a  promise.  In  Harford  v.  Gardiner,  2  Leo. 
30,  it  was  said  by  the  Court,  that  love  and  friendship  are  not  considerations  to  found 
actions  upon ;  and  in  Best  v.  Jolly,  1  Sid.  38,  where  a  father  was  held  liable  for  his 
own  and  his  son's  debt,  because  he  had  promised  to  pay  them  if  the  plaintiff  would 
forbear  to  sue  for  them,  yet  the  Court «aid  'he  was  not  liable  for  his  son's  debt,'  but 
having  induced  forbearance,  which  is  a  damage  to  the  plaintiff,  he  was  held  liable, 
'  though  as  to  the  son's  debt  it  was  no  benefit  to  the  defendant.'  So  in  Besfieh  v. 
Coggil,  Palm.  559,  it  was  debated  whether  the  defendant  was  liable  upon  an  express 
promise  to  repay  the  plaintiff  money  laid  out  by  him  in  Spain  for  the  defendant's 
son,  and  the  charges  of  his  funeral ;  Hyde,  C.  J.,  and  Whitelocke  being  of  opinion 
that  the  action  could  not  be  maintained ;  Jones  and  Dodderidge  e  contra  that  it 
could.  The  former  of  which,  it  should  seem,  was  the  better  opinion ;  for  in  Butcher 
v.  Andrews,  Carth.  446,  on  assumpsit  for  money  lent  by  the  plaintiff  to  the  defend- 
ant's son  at  his  instance  and  request,  and  verdict  for  the  plaintiff,  the  judgment  was 
arrested,  Holt,  C.  J.,  saying,  '  If  it  had  been  an  indebitatus  for  so  much  money  paid 
by  the  plaintiff  at  the  request  of  the  defendant  unto  his  son,  it  might  have  been 
good,  for  then  it  would  be  the  father's  debt  and  not  the  son's ;  but  when  the  money 
is  lent  to  the  son,  it  is  his  proper  debt,  and  not  the  father's.'  But  in  Church  v.  Church, 
B.  R.  1656,  cit.  Sir  T.  Kay.  260,  where  defendant  promised  to  repay  the  plaintiff  the 
charges  of  his  son's  funeral,  the  latter  was  held  entitled  to  recover,  though  no  request 
was  laid  in  the  declaration.  Of  which  case  it  may  be  observed,  that  possibly  after 
verdict  the  Court  presumed  a  request  proved ;  for  in  Hayes  v.  Warren,  2  Str.  933, 
though  the  Court  would  not  presume  a  request  after  judgment  by  default,  yet  they 
said  they  would  have  presumed  it  after  verdict.  However,  in  Style  v.  Smith,  cited 
by  Popham,  J.,  2  Leon.  Ill,  it  was  determined  that  if  a  physician  in  the  absence  of 
a  father  give  his  son  medicine,  and  the  father  in  consideration  promise  to  pay  him, 
an  action  will  lie  for  the  money.  But  the  case  of  Style  v.  Smith,  if  closely  exam- 
ined, will  not  perhaps  be  found  so  discordant  with  the  principle  laid  down  in  Bret  v. 
J.  S.  and  his  Wife,  as  may  be  supposed.  From  the  expression  '  in  the  absence  of  a 
father,'  used  in  that  case,  it  may  be  inferred  that  the  son  lived  with  the  father,  and 
that  the  medicine  was  administered  to  the  son  in  the  house  of  the  father  while  the 
latter  was  absent,  from  whence  it  results  that  the  physician's  debt,  though  not 
founded  on  any  immediate  benefit  to  the  father,  or  on  his  request,  was  most  proba- 
bly founded  on  his  credit ;  which  credit,  if  fairly  inferred  from  circumstances  by  the 
physician,  might  operate  to  charge  the  father  in  the  same  way  as  his  request  would 
operate,  the  physician  having  sustained  a  loss  in  consequence  of  that  credit.  Indeed, 
if  any  of  the  cases  could  be  sustained  on  the  principle  that  a  father  is,  by  the  mere 
force  of  moral  obligation,  bound  to  pay  what  has  been  advanced  for  his  son,  because 
he  has  subsequently  promised  to  pay  it,  by  the  same  rule  the  son  should  be  liable  for 
the  debt  of  the  father  upon  a  similar  promise  ;  for  the  same  moral  obligation  exists 
in  both  cases.  Yet  in  Barber  v.  Fox,  2  Saund.  136,  the  Court  arrested  the  judgment 
in  an  action  of  assumpsit  on  a  promise  made  by  the  defendant  to  avoid  being  sued 
on  a  bond  of  his  father,  it  not  being  alleged  that  the  defendant's  father  had  bound 
himself  and  his  heirs ;  for  they  refused  to  intend  even  after  verdict  that  the  bond 
was  in  the  usual  form,  and  consequently  held  the  promise  of  the  defendant  nudum 
pactum,  he  not  appearing  to  have  been  liable  to  be  sued  upon  the  bond.  And 
this  last  case  was  confirmed  in  Hunt  v.  Swain,  1  Lev.  165,  Sir  T.  Kay.  127, 1  Sid.  248. 
See  note  2  to  Barber  v.  Fox,  by  Mr.  Serjt.  Williams.  Indeed  it  is  clear  from  Lloyd 
v.  Lee,  1  Str.  94,  and  Cockshott  v.  Bennett,  2  T.  R.  763,  that  if  a  contract  between 
two  persons  be  void,  and  not  merely  voidable,  no  subsequent  express  promise  will 
operate  to  charge  the  party  promising,  even  though  he  has  derived  a  benefit  from 
the  contract     Yet  according  to  the  commonly  received  notion  respecting  moral  obli- 
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right  of  action,  if  the  obligation  on  which  it  is  founded  never  could 
have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim  or 
statute  provision."  Instances  are  given  of  voidable  contracts,  as  those 
of  infants  ratified  by  an  express  promise  after  age,  and  distinguished 
from  void  contracts,  as  of  married  women,  not  capable  of  ratification 
by  them  when  widows  :  Lloyd  v.  Lee  ;  debts  of  bankrupts  revived  by 
subsequent  promise  after  certificate ;  and  similar  cases.  Since  that 
time  some  cases  have  occurred  upon  this  subject,  which  require  to  be 
more  particularly  examined.  Barnes  v.  Hedley  decided  that  a  prom- 
ise to  repay  a  sum  of  money  with  legal  interest,  which  sum  had 
originally  been  lent  on  usurious  terms,  but,  in  taking  the  account  of 
which,  all  usurious  items  had  been  by  agreement  struck  out,  was  bind- 
ing. Lee  v.  Muggeridge  upheld  an  assumpsit  by  a  widow  that  her 
executors  should  pay  a  bond  given  by  her  while  a  feme  covert  to  secure 
money  then  advanced  to  a  third  person  at  her  request.  On  the  latter 
occasion  the  language  of  Mansfield,  C.  J.,  and  of  the  whole  Court  of 
Common  Pleas,  is  very  large,  and  hardly  susceptible  of  any  limitation. 
It  is  conformable  to  the  expressions  used  by  the  judges  of  this  court 
in  Cooper  v.  Martin,1  where  a  stepfather  was  permitted  to  recover  from 
the  son  of  his  wife,  after  he  had  attained  his  full  age,  upon  a  declara- 
tion for  necessaries  furnished  to  Mm  while  an  infant,  for  which,  after 
his  full  age,  he  promised  to  pay.  It  is  remarkable  that  in  none  of 
these  was  there  any  allusion  made  to  the  learned  note  in  3  Bosanquet 
and  Puller,  above  referred  to,  and  which  has  been  very  generally 
thought  to  contain  a  correct  statement  of  the  law.  The  case  of  Barnes 
v.  Hedley  is  full}'  consistent  with  the  doctrine  in  that  note  laid  down. 
Cooper  v.  Martin,  also,  when  fully  examined,  will  be  found  not  to  be 
inconsistent  with  it.  This  last  case  appears  to  have  occupied  the 
attention  of  the  Court  much  more  in  respect  of  the  supposed  statutable 
liability  of  a  stepfather,  which  was  denied  by  the  Court,  and  in  respect 
of  what  a  court  of  equity  would  hold  as  to  a  stepfather's  liability,  and 
rather  to  have  assumed  the  point  before  us.  It  should,  however,  be 
observed  that  Lord  Ellenborough,  in  giving  his  judgment,  saj's  :  "  The 

gations  and  the  force  attributed  to  a  subsequent  express  promise,  such  a  person 
ought  to  pay.  An  express  promise,  therefore,  as  it  should  seem,  can  only  revive  a 
precedent  good  consideration,  which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  suspended  by  some  positive  rule  of 
law,  but  can  give  no  original  right  of  action,  if  the  obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim  or 
statute  provision.  In  addition  to  the  cases  already  collected  upon  this  subject,  it 
may  be  observed  that  in  Mitchinson  v.  Hewson,  7  T.  R.  348,  the  Court  of  King's 
Bench,  upon  the  authority  of  Drue  v.  Thorne,  All.  72,  held  a  husband  not  liable  to 
be  sued  alone  for  the  debt  of  his  wife  contracted  before  marriage,  though  the  objec- 
tion was  only  taken  in  arrest  of  judgment,  and  consequently  a  promise  by  him  to  pay 
the  debt  appeared  upon  the  record.  Erom  whence  this  principle  may  be  extracted: 
that  an  obligation  to  pay  in  one  right,  even  though  it  be  a  legal  obligation,  and 
coupled  with  an  express  promise,  will  not  support  an  assumpsit  to  pay  in  another 
right."  —  Ed.] 
1  4  East,  78. 
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plaintiff  having  done  an  act  beneficial  for  the  defendant  in  his  infancy, 
it  is  a  good  consideration  for  the  defendant's  promise  after  he  came  of 
age.  In  such  a  case  the  law  will  imply  a  request,  and  the  fact  of  the 
promise  has  been  found  by  the  jury."  And  undoubtedly  the  action 
would  have  lain  against  the  defendant  whilst  an  infant,  inasmuch  as  it 
was  for  necessaries  furnished  at  his  request,  in  regard  to  which  the  law 
raises  an  implied  promise.  The  case  of  Lee  v.  Muggeridge  must,  how- 
ever, be  allowed  to  be  decidedly  at  variance  with  the  doctrine  in  the 
note  alluded  to,  and  is  a  decision  of  great  authority.  It  should,  how- 
ever, be  observed  that  in  that  case  there  was  an  actual  request  of  the 
defendant  during  coverture,  though  not  one  binding  in  law ;  but  the 
ground  of  decision  there  taken  was  also  equally  applicable  to  Little- 
field  v.  Shee,  tried  by  Gaselee,  J.,  at  N.  P.,  when  that  learned  judge 
held,  notwithstanding,  that  "the  defendant  having  been  a  married 
woman  when  the  goods  were  supplied,  her  husband  was  originally 
liable,  and  there  was  no  consideration  for  the  promise  declared  upon." 
After  time  taken  for  deliberation,  this  Court  refused  even  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  set  aside.  Lee  v.  Muggeridge 
was  cited  on  the  motion,  and  was  sought  to  be  distinguished  by  Lord 
Tenterden,  because  there  the  circumstances  raising  the  consideration 
were  set  out  truly  upon  the  record ;  but  in  Littlefield  v.  Shee  the 
declaration  stated  the  consideration  to  be  that  the  plaintiff  had  sup- 
plied the  defendant  with  goods  at  her  request,  which  the  plaintiff  failed 
in  proving,  inasmuch  as  it  appeared  that  the  goods  were  in  point  of  law 
supplied  to  the  defendant's  husband,  and  not  to  her.  But  Lord  Ten- 
terden added  that  the  doctrine  that  a  moral  obligation  is  a  sufficient 
consideration  for  a  subsequent  promise  is  one  which  should  be  received 
with  some  limitation.  This  sentence,  in  truth,  amounts  to  a  dissent 
from  the  authority  of  Lee  v.  Muggeridge,  where  the  doctrine  is  wholly 
unqualified. 

The  eminent  counsel  who  argued  for  the  plaintiff  in  Lee  v.  Mugger- 
idge spoke  of  Lord  Mansfield  as  having  considered  the  rule  of  nudum 
pactum  as  too  narrow,  and  maintained  that  all  promises  deliberately 
made  ought  to  be  held  binding.  I  do  not  find  this  language  ascribed 
to  him  by  any  reporter,  and  do  not  know  whether  we  are  to  receive  it 
as  a  traditional  report,  or  as  a  deduction  from  what  he  does  appear  to 
have  laid  down.  If  the  latter,  the  note  to  Wennall  v.  Adney  shows 
the  deduction  to  be  erroneous.  If  the  former,  Lord  Tenterden  and 
this  Court  declared  that  they  could  not  adopt  it  in  Littlefield  v.  Shee. 
Indeed  the  doctrine  would  annihilate  the  necessity  for  any  considera- 
tion at  all,  inasmuch  as  the  mere  fact  of  giving  a  promise  creates  a 
moral  obligation  to  perform  it. 

The  enforcement  of  such  promises  by  law,  however  plausibly  recon- 
ciled by  the  desire  to  effect  all  conscientious  engagements,  might  be 
attended  with  mischievous  consequences  to  society,  one  of  which  would 
be  the  frequent  preference  of  voluntary  undertakings  to  claims  for  just 
debts.     Suits  would  thereby  be  multiplied,  and  voluntary  undertakings 
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would  also  be  multiplied,  to  the  prejudice  of  real  creditors.  The 
temptations  of  executors  would  be  much  increased  by  the  prevalence 
of  such  a  doctrine,  and  the  faithful  discharge  of  their  duty  be  rendered 
more  difficult. 

Taking,  then,  the  promise  of  the  defendant,  as  stated  on  this  record, 
to  have  been  an  express  promise,  we  find  that  the  consideration  for  it 
was  past  and  executed  long  before  ;  and  yet  it  is  not  laid  to  have  been 
at  the  request  of  the  defendant,  nor  even  of  his  wife  while  sole  (though 
if  it  had,  the  case  of  Mitchinson  v.  Hewson  *  shows  that  it  would  not 
have  been  sufficient) ,  and  the  declaration  really  discloses  nothing  but 
a  benefit  voluntarily  conferred  by  the  plaintiff  and  received  by  the 
defendant,  with  an  express  promise  by  the  defendant  to  pay  money. 

If  the  subsequent  assent  of  the  defendant  could  have  amounted  to  a 
ratihabition  the  declaration  should  have  stated  the  money  to  have  been 
expended  at  his  request,  and  the  ratification  should  have  been  relied 
on  as  matter  of  evidence ;  but  this  was  obviously  impossible,  because 
the  defendant  was  in  no  way  connected  with  the  property  or  with  the 
plaintiff,  when  the  money  was  expended.  If  the  ratification  of  the 
wife  while  sole  were  relied  on,  then  a  debt  from  her  would  have  been 
shown,  and  the  defendant  could  not  have  been  charged  in  his  own 
right  without  some  further  consideration,  as  of  forbearance  after  mar- 
riage, or  something  of  that  sort ;  and  then  another  point  would  have 
arisen  upon  the  Statute  of  Frauds  which  did  not  arise  as  it  was,  but 
which  might  in  that  case  have  been  available  under  the  plea  of  non 
assumpsit. 

In  holding  this  declaration  bad,  because  it  states  no  consideration  but 
a  past  benefit  not  conferred  at  the  request  of  the  defendant,  we  conceive 
that  we  are  justified  by  the  old  common  law  of  England. 

Lampleigh  v.  Brathwait  is  selected  by  Mr.  Smith  2  as  the  leading  case 
on  this  subject,  which  was  there  fully  discussed,  though  not  necessary 
to  the  decision.  Hobart,  C.  J.,  lays  it  down  that  a  "mere  voluntary 
courtesy  will  not  have  a  consideration  to  uphold  an  assumpsit.  But  if 
that  courtesy  were  moved  by  a  suit  or  request  of  the  party  that  gives 
the  assumpsit,  it  will  bind  ;  for  the  promise,  though  it  follows,  yet  it  is 
not  naked,  but  couples  itself  with  the  suit  before,  and  the  merits  of  the 
party  procured  by  that  suit ;  which  is  the  difference  ;  "  a  difference 
brought  fully  out  by  Hunt  v.  Bate,  there  cited  from  Dyer,  where  a 
promise  to  indemnify  the  plaintiff  against  the  consequences  of  having 
bailed  the  defendant's  servant,  which  the  plaintiff  had  done  without 
request  of  the  defendant,  was  held  to  be  made  without  consideration  ; 
but  a  promise  to  pay  20Z.  to  plaintiff,  who  had  married  defendant's 
cousin,  but  at  defendant's  special  instance,  was  held  binding. 

The  distinction  is  noted,  and  was  acted  upon,  in  Townsend  v.  Hunt, 
and  indeed  in  numerous  old  books  ;  while  the  principle  of  moral  obliga- 
tion does  not  make  its  appearance  till  the  days  of  Lord  Mansfield,  and 

'7T.E.  348.  2  1  Smith's  Leading  Cases,  67. 
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then  under  circumstances  not  inconsistent  with  this  ancient  doctrine 
when  properly  explained. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  must  be  made 
absolute  to  arrest  the  judgment. 

Rule  to  arrest  judgment,  absolute.1 


JENNINGS  and  Wife  v.  BROWN  and  Others,  Executors. 
In  the  Exchequer,  Hilary  Term  (January  31),  1842. 

[Reported  in  9  Meeson  §•  Welsby,  496.] 

Assumpsit.  The  declaration  stated  that,  before  the  making  of  the 
promise  of  the  said  A.  B.  B.  (the  defendants'  testator),  to  wit,  on  the 
1st  January,  1833,  the  plaintiff  Mary,  being  then  sole  and  unmarried, 
and  having  theretofore  always  conducted  herself  with  chastity  and 
decorum,  was  seduced  by  the  said  A.  B.  B.,  who  then  debauched  and 
carnally  knew  the  said  plaintiff  Mary,  so  being  sole  and  unmarried  as 
aforesaid,  and  by  means  of  which  said  seduction  and  carnal  knowledge 
the  said  plaintiff  Mary  then  became  pregnant,  and  afterwards  and  in 
the  lifetime  of  the  said  A.  B.  B.,  and  before  the  making  of  the  said 
promise,  to  wit,  on  the  3d  November,  1833,  was  delivered  of  a 
bastard  child,  to  wit,  a  daughter,  which  said  child  had  been  and  was 
begotten  by  the  said  A.  B.  B.,  and  is  still  living;  and  whereas  also 
afterwards,  and  in  the  lifetime  of  the  said  A.  B.  B.,  and  before  the 
making  of  the  said  promise  as  aforesaid,  the  said  plaintiff  Mary,  so 
being  then  sole  and  unmarried  as  aforesaid,  and  having  wholly  relin- 
quished and  given  up  all  cohabitation  and  immoral  intercourse  with 
the  said  A.  B.  B.,  had  at  his  request  undertaken,  and  then  had  the 
care  and  nurture  of  the  said  child ;  and  thereupon  afterwards,  and  in 
the  lifetime  of  the  said  A.  B.  B.,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  consideration  of  the  premises,  and  that  the  said  plaintiff 
Mary  would  continue  to  take  charge  of  the  said  child,  and  would 
thenceforth  conduct  herself  correctly  and  virtuously,  and  would  also 
keep  secret  the  said  fact  that  the  said  A.  B.  B.  had  so  seduced  and 
debauched  the  said  plaintiff  Mary,  and  was  the  father  of  the  said 
bastard  child,  he  the  said  A.  B.  B.  then  promised  the  said  plaintiff 
Mary,  then  being  sole  and  unmarried  as  aforesaid,  that  he  the  said  A. 
B.  B.,  his  executors  or  administrators,  should  or  would  punctually  pay 

1  The  opinion  ascribed  to  Lord  Mansfield  respecting  the  rule  of  nudum  pactum 
appears  to  be  not  an  unreasonable  deduction  from  the  cases  of  Pillans  v.  Mierop, 
3  Burr.  1663;  and  Williamson  v.  Losh,  reported  from  the  paper  books  of  Ash- 
hurst,  J.,  in  Chitty  on  Bills,  75,  note  (x),  9th  ed.  Both  are  commented  on  by  the 
Lord  C.  B.  Skynner,  in  Rann  v.  Hughes,  7  T.  R.  350,  note  (a).  See  also  Evans's 
General  View  of  the  Decisions  of  Lord  Mansfield,  vol.  i.  p.  422. 
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or  cause  to  be  paid  to  the  said  plaintiff  Mary  an  allowance  of  60Z.  a 
year  during  her  natural  life,  by  four  quarterly  payments  in  every  year, 
to  wit,  on,  &c,  in  each  year ;  and  the  said  plaintiffs  aver  that  the 
said  plaintiff  Mary  hath  always,  from  the  time  of  the  making  of  the 
said  promise  of  the  said  A.  B.  B.  as  aforesaid,  continued  to  take  charge 
of  the  said  bastard  child,  and  that  the  said  plaintiff  Mary  hath  also, 
from  the  time  of  the  making  of  the  said  promise  hitherto,  conducted 
herself  correctly  and  virtuously,  and  did  not  at  any  time  after  the 
making  of  the  said  promise,  and  during  the  lifetime  of  the  said  A.  B. 
B.,  cohabit  or  have  any  immoral  intercourse  with  the  said  A.  B.  B., 
and  hath  also  always  hitherto  kept  secret  the  said  fact  that  the  said 

A.  B.  B.  did  so  seduce  and  debauch  the  said  plaintiff  Mary,  and  was 
the  father  of  the  said  bastard  child  as  aforesaid ;  of  all  which  several 
premises  respectively  the  said  defendants,  executors  as  aforesaid,  have 
continually  had  notice ;  and  the  plaintiffs  in  fact  say  that  afterwards, 
and  after  the  death  of  the  said  A.  B.  B.,  and  after  the  said  intermar- 
riage of  the  plaintiffs,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  12th  November,  1841,  a  large  sum  of  money,  to  wit,  the 
sum  of  180?.  of  the  said  yearly  allowance  of  60?.,  for  twelve  quarters 
of  a  j'ear,  which  then,  and  as  well  after  the  said  death  of  the  said  A. 

B.  B.  as  after  the  said  intermarriage  of  the  plaintiffs  had  elapsed, 
became  due  and  payable  to  the  plaintiffs  under  and  by  virtue  of  the 
said  promise  of  the  said  A.  B.  B.  in  that  behalf;  nevertheless  the 
defendants,  executors  as  aforesaid,  not  regarding  the  said  promise  of 
the  said  A.  B.  B.,  have  not  at  airy  time  paid  to  the  plaintiffs  the  said 
sum  of  ISO/,  or  any  part  thereof  (although  often  requested  so  to  do), 
but  have  hitherto  wholly  neglected  and  refused  so  to  do,  and  the  same 
is  still  wholly  due  and  unpaid,  contrary  to  the  said  promise  of  the  said 
A.  B.  B.  in  that  behalf  made  as  aforesaid. 

The  defendants  pleaded  non  assumpserunt,  and  other  pleas  ;  travers- 
ing the  seduction  ;  that  the  child  was  begotten  by  the  testator ;  alleging 
that  the  plaintiff  Mary  had  not,  at  the  time  of  making  the  promise, 
relinquished  cohabitation  with  the  testator ;  nor  had  she  undertaken 
nor  had  the  care  or  nurture  of  the  child ;  nor  had  she  continued  to 
take  charge  of  the  child,  nor  kept  secret  the  fact  that  the  testator  did 
seduce  the  plaintiff  Mary,  and  was  the  father  of  the  child.  But  all 
these  pleas,  on  which  issues  were  taken,  were  negatived  by  the  finding 
of  the  jury. 

The  cause  was  tried  before  Rolfe,  B.,  at  the  London  Sittings  in  this 
Term.  It  appeared  that  the  action  was  brought  to  recover  twelve 
quarterly  payments  of  an  annuity  of  60?.  a  year,  under  the  following 
circumstances:  the  testator,  in  the  year  1833,  became  acquainted 
with  the  plaintiff  Mary,  a  servant  in  his  establishment ;  and  the  result 
was  the  birth  of  a  child  in  the  month  of  November  in  thai  year, 
which  by  a  letter  to  her  father  he  acknowledged  himself  to  be  the 
father  of,  and  said  that  she  and  her  child  were  amply  piovkirtf  for. 
It  appeared  that  he  paid  her  an  annuity  of  60/.  a  yeur,  mij  refra:»*d 
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from  further  criminal  intercourse  with  her.  Shortly  after,  the  plaintiff 
Mary  entertained  intentions  of  getting  married,  and  applied  to  the 
testator  for  the  purpose  of  getting  the  annuity  previously  settled 
upon  her.  In  reply  to  which  the  testator  wrote  her  the  following 
letter :  — 

Dec.  31st,  1834. 
Maky,  —  I  received  your  letter  of  yesterday,  and  feel  a  little  annoyed  at  the 
distrust  you  entertain  for  my  not  providing  for  your  child  while  I  live,  and 
after  my  decease.  You  seem  to  have  got  some  would-be  cunning  adviser, 
which,  if  you  do  not  mind,  will  cause  you  to  lose  a  friend,  instead  of  making 
one.  Your  father,  by  writing  an  imprudent  letter,  was  very  near  doing  you 
harm.  When  I  spoke  of  an  annuity,  I  did  not  consider  that,  from  your  youth 
and  good  health,  the  office  would  require  (to  allow  the  sum  of  60/.  a  year)  a 
large  deposit  of  some  thousands,  and  which,  were  you  to  die  the  day  after, 
would  be  entirely  thrown  away,  besides  its  being  a  sum  I  am  neither  willing 
nor  able  to  lay  down. 

And  after  stating  other  matters,  and  that  her  marrying  would  not 
alter  his  intentions,  he  adds  :  — 

Thus,  then,  as  long  as  your  future  conduct  is  correct,  and  the  situation  you 
have  been  placed  in  remains  a  secret,  my  allowance  to  you  of  60/.  a  year  will 
be  paid  with  punctuality;  but  I  must  remind  you,  were  it  to  become  known, 
the  allowance  of  a  magistrate  would  be  4s.  6rf.  or  5s.  per  week,  which  is  13Z. 
per  annum.  Under  these  circumstances,  I  should  recommend  you  to  consider 
me  your  friend,  and  place  that  confidence  in  me  which  you  never  had  reason 
to  doubt.  Should  you  marry,  for  your  mutual  happiness,  I  would  never  see 
you  but  in  the  presence  of  your  husband. 

Shortly  after  this  the  plaintiffs  were  married,  and  a  letter  of  con- 
gratulation, dated  January  31,  1835,  was  written  to  her  by  the  testator, 
which  contained,  amongst  others,  the  following  passage:  "The  allow- 
ance I  told  j'ou  I  would  make  for  the  maintenance  of  Emma  shall  always 
be  punctually  paid  quarterly." 

The  annuity  was  accordingly  paid  up  to  the  testator's  death,  in  March, 
1839  ;  but  his  executors,  not  feeling  themselves  justified  in  paying  the 
annuity  without  the  sanction  of  a  court  of  law,  refused  to  pay  it,  and 
the  present  action  was  brought.  It  was  proved  that  the  child  was  now 
living  with  the  plaintiffs.  The  above  facts  having  been  proved,  and 
the  letters  read  in  evidence,  the  counsel  for  the  defendants  objected  that 
there  was  nothing  in  the  correspondence  which  made  out  the  consider- 
ation as  expressed  in  the  declaration.  The  learned  judge,  however, 
overruled  the  objection  ;  and  the  jury  found  a  verdict  for  the  plaintiffs, 
with  180?.  damages,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit. 

Humfrey  now  moved  to  enter  a  nonsuit  accordingly.  The  letters 
written  by  the  testator,  and  produced  in  evidence,  do  not  shew  a  suffi- 
cient consideration  to  support  the  action.  This  is  not  the  case  of  an 
instrument  under  seal,  but  a  mere  assumpsit,  which  is  invalid  for  want 
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of  a  consideration,  and  cannot  be  enforced  either  at  law  or  in  equity. 
Binnington  v.  Wallis  is  in  point.  There  the  declaration  stated  that  the 
plaintiff  had  cohabited  with  the  defendant  as  his  mistress  ;  that  it  was 
agreed  that  no  further  immoral  connection  should  take  place  between 
them,  and  that  the  defendant  should  allow  her  an  annuity  so  long  as  she 
should  continue  of  good  and  virtuous  life  and  demeanor ;  that  after- 
wards, in  consideration  of  the  premises,  and  that  the  plaintiff  would  give 
up  the  annuity,  the  defendant  promised  to  pay  as  much  as  the  annuity 
was  reasonably  worth.  The  court,  on  general  demurrer,  held  the  dec- 
laration bad.  The  only  difference  between  that  case  and  this  is,  that 
here  it  is  stated  that  the  testator  seduced  her ;  but  that  makes  no  differ- 
ence. [Parke,  B.  No,  that  makes  no  difference  ;  but  here  the  woman 
has  supported  the  child,  and  that  is  a  good  consideration.  It  is  a  matter 
of  bargain  that  she  is  to  take  care  of  the  child,  and  to  exonerate  the 
father.]  In  Binnington  v.  Wallis  there  was  abundant  proof  of  consider- 
ation, for  the  plaintiff  had  given  up  the  annuity.  [Parke,  B.  No,  that 
was  not  part  of  the  consideration ;  it  was  a  mere  moral  consideration, 
which  is  nothing.]  The  courts  have  never  yet  gone  to  the  extent  of 
holding  such  an  agreement  valid. 

Per  Curiam.  The  father  might  have  had  the  child  affiliated  on  him, 
and  the  consideration  must  be  understood  to  be  for  ordinary  provision. 
We  think  that  a  sufficient  consideration.  Rule  refused. 


CAROLINE  BEAUMONT  v.  HENRY  REEVE. 
In  the  Queen's  Bench,  January  27,  1846. 

[Reported  in  8  Queen's  Bench  Reports,  483.] 

Assumpsit.  The  first  count  of  the  declaration  alleged  that  whereas, 
before  the  making  of  the  promise  of  defendant  after  mentioned,  defend- 
ant had  seduced  and  debauched  plaintiff,  and  had  induced  and  procured 
her  to  cohabit  with  him  as  his  mistress  for  a  long  term,  to  wit,  five 
years,  and  plaintiff  by  reason  of  the  premises  had  been  and  was  greatly 
injured  in  her  character  and  reputation,  and  prejudiced  in  and  deprived 
of  the  means  of  procuring  an  honest  livelihood,  and  otherwise  damni- 
fied ;  and  whereas,  before  and  at  the  time  of  making  the  promise,  &c, 
plaintiff  had  ceased  to  cohabit  with  and  then  lived  apart  and  separate 
from  defendant;  and  thereupon  heretofore,  to  wit,  on,  &c,  it  was 
agreed  between  plaintiff  and  defendant  that  they  should  continue  to 
live  apart  from  each  other,  and  that  no  immoral  intercourse  or  connec- 
tion should  ever  again  take  place  between  them ;  and  defendant,  as  a 
compensation  for  the  injury  so  sustained  by  plaintiff,  and  in  considera- 
tion of  the  premises,  then  undertook  and  promised  plaintiff  to  allow  and 
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pay  her  yearly,  from  the  said  day,  &c,  during  her  life,  towards  and  for 
her  support  and  maintenance  an  annuity  of  601.  ;  that,  although  plain- 
tiff and  defendant  did  not,  at  any  time  after  the  making  of  the  promise 
of  defendant,  reside  or  cohabit  together,  yet  defendant,  disregarding, 
&c,  hath  not  allowed  or  paid  the  annuity,  &c.,  although  often  requested ; 
and  a  large,  &c,  to  wit,  60/.  of  the  annuity,  for  one  year,  ending  upon, 
&c,  now  is  due,  &c.  Special  demurrer,  assigning  for  cause  the  grounds 
insisted  on  in  the  argument.     Joinder. 

Crompton,  for  the  defendant.  The  declaration  is  bad  in  substance, 
as  disclosing  no  legal  consideration  for  the  promise.  In  Binnington  v. 
Wallis  the  declaration  recited  that  the  plaintiff  had  cohabited  with 
the  defendant  as  his  mistress,  whereby  she  had  been  injured  in  her 
reputation  ;  that  they  had  ceased  to  cohabit ;  that  the  two  had  agreed 
that  no  immoral  intercourse  should  again  take  place  between  them, 
and  defendant,  as  a  compensation  for  the  injury  sustained  by  plaintiff, 
should  pay  her  an  annuity  while  she  continued  of  good  and  virtuous 
life  ;  and  thereupon,  in  consideration  of  the  premises,  and  that  plaintiff 
would  give  up  the  annuity,  defendant  undertook  to  pay  her  its  worth : 
and  it  was  held  that  no  consideration  was  disclosed,  the  plaintiff  giving 
up  only  that  which  was  of  no  value,  inasmuch  as  she  could  not  have 
enforced  the  original  agreement  for  want  of  consideration.  [Patteson, 
J.  The  defendant's  counsel  there  pointed  out  that  the  declaration  did 
not  aver  that  the  plaintiff  had  been  seduced ;  and  the  Court  seemed  to 
think  that  an  averment  of  seduction  by  the  defendant  would  have 
supplied  the  defect:  here  that  appears.]  That  makes  no  difference. 
A  promise  to  induce  cohabitation  would  clearly  be  illegal :  here  the 
consideration  is  only  void.  Where  a  part  of  a  consideration  is  illegal, 
it  vitiates  the  whole ;  where  it  is  simply  void,  the  remainder  of  the 
consideration,  if  good,  will  support  an  assumpsit.1  In  Jennings  v. 
Brown,  where  a  consideration  appeared  similar  to  that  in  the  present 
action,  the  action  was  supported  on  the  ground  that  there  was  also  a 
good  consideration,  namely,  that  the  plaintiff  would  support  a  child 
which  was  the  fruit  of  the  intercourse;  and  Parke,  B.,  said  that  it 
made  no  difference  as  to  the  invalidity  of  the  former  consideration,  that 
the  defendant  had  seduced  the  plaintiff.  [Patteson,  J.,  mentioned 
Gibson  v.  Dickie.2]  There  the  consideration  was  future,  that  the 
plaintiff  should  not  cohabit  with  a  third  party  or  any  one  else  ;  and  the 
court  held  that  this  was  a  valid  consideration  and  would  support 
the  action,  nothing  illegal  appearing :  the  case  was  compared  to  that 
of  an  annuitjr  to  a  widow  dam  caste  vixerit.  The  decisions  on  bonds 
are  inapplicable :  a  bond  needs  no  consideration :  it  is  sufficient  that 
there  is  not  an  illegal  one.  This  explains  Marchioness  of  Annandale  v. 
Harris8  and  Turner  v.  Vaughan.4  [Patteson,  J.,  referred  to  Walker 
v.  Perkins.5]     That  was  the  case  of  a  bond  upon  consideration  posi- 

1  See  note  (e)  to  Barber  v.  Fox,  2  Wms.  Saund.  137  A. 
a  3  M.  &  S.  463.  8  2  P.  Wms.  432. 

*  2  Wils.  339.  6  i  W.  si.  517. 
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tively  illegal.  [Wightman,  J.  The  declaration  here  alleges  that  the 
plaintiff  was  injured  in  her  character,  and  deprived  of  the  means  of 
procuring  an  honest  livelihood.]  That  is  a  mere  aggravation  of  the  se- 
duction ;  but  the  seduction  raises  no  consideration.  The  word  has  no 
legal  meaning.  [Wightman,  J.  There  is  the  word  "debauched."] 
That  does  not  necessarily  mean  that  the  plaintiff  was  chaste  before  her 
connection  with  the  defendant.  At  the  utmost,  there  is  no  more  than 
what  has  been  called  a  moral  consideration,  which  it  is  now  settled 
will  not  support  an  assumpsit  even  with  an  express  promise.  East- 
wood v.  Kenyon,  and  other  cases  cited  in  note  (e)  to  Barber  v.  Fox,1 
which  support  the  doctrine  in  note  (a)  to  Wennall  v.  Adne}-,2  that 
even  an  express  promise  upon  a  mere  moral  consideration  does  not 
support  an  assumpsit,  but  "  can  only  revive  a  preceding  good  consid- 
eration, which  might  have  been  enforced  at  law  through  the  medium 
of  an  implied  promise,  had  it  not  been  suspended  by  some  positive  rule 
of  law,  but  can  give  no  original  right  of  action,  if  the  obligation  on 
which  it  is  founded  never  could  have  been  enforced  at  law,  though  not 
barred  b}'  an}T  legal  maxim  or  statute  provision."  Lee  v.  Muggeridge 
must  now  be  considered  as  overruled  by  Littlefield  v.  Shee  and  other 
authorities  already  referred  to.      (He  was  then  stopped  by  the  Court.) 

Banks,  contra.  It  must  be  conceded  that  a  promise  to  pay  money 
in  consideration  of  future  cohabitation  would  be  illegal ;  but  it  is  other- 
wise when  the  consideration  is  past  cohabitation.  There,  although  the 
promises  will  be  void  if  it  does  not  appear  that  the  defendant  seduced 
the  plaintiff,  Binnington  v.  Wallis,  yet,  as  there  pointed  out,  the  inva- 
lidity results  from  the  absence  of  such  an  allegation.  Here  the  allega- 
tion is  expressly  made  ;  and  therefore  the  case  falls  within  the  authority 
of  Marchioness  of  Annandale  v.  Harris. 

Lord  Desman,  C.  J.  I  think  Binnington  v.  Wallis,  connecting  it 
with  the  dictum  of  Parke,  B.,  in  Jennings  v.  Brown,  directly  in  point. 
The  moral  consideration  which  alone  appears  here  cannot  support  an 
assumpsit.  That  principle  has  been  lately  acted  upon  by  this  Court  in 
Eastwood  v.  Kenyon,  where  we  adopted  the  doctrine  laid  down  in  the 
note  to  Wennall  v.  Adne}-.  The  result  is,  that  an  express  promise 
cannot  be  supported  by  a  consideration  from  which  the  law  could  not 
imply  a  promise,  except  where  the  express  promise  does  away  with  a 
legal  suspension  or  bar  of  a  right  of  action  which,  but  for  such  suspen- 
sion or  bar,  would  be  valid.  This  result  we  arrived  at  after  much 
deliberation  ;   and  we  now  adhere  to  it. 

Patteson,  J.  This  declaration  appears  to  be  framed  on  a  view  sug- 
gested by  some  expressions  in  Binnington  v.  Wallis  which  point  to  a 
distinction  between  that  case  and  cases  where  the  defendant  is  the 
seducer  of  the  plaintiff.  But,  looking  at  Eastwood  v.  Kenyon  and 
Jennings  v.  Brown,  it  is  clear  that  circumstance  is  of  no  consequence 

1  2  Wms.  Saund.  137  e.     See  note  (a)  to  Osborne  v.  Rogers,  1  Wilis.  Saund.  26-1  a, 
and  Kaje  v.  Button  (there  referred  to),  7  M.  &  G.  807. 
!3B.i  P.  247,  252. 
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as  to  the  legal  right.  The  seduction  could  give  the  plaintiff  no  direct 
right  of  action,  and  can  therefore  create  no  liability  of  any  kind  from 
which  a  consideration  can  arise. 

Coleridge,  J.  Eastwood  v.  Kenyon,  which  affirmed  the  doctrine  in 
the  note  to  "Wennall  v.  Adney,  has  established  the  principle  that  a 
moral  consideration  will  not  support  an  assumpsit :  there  are  certainly 
some  apparent  exceptions  ;  but  here  we  have  only  to  act  upon  the  gen- 
eral rule.  In  Binnington  v.  Wallis  the  Court  did  indeed  suggest  that 
the  previous  fact  of  the  seduction  might  make  a  distinction  ;  but  that 
clearly  is  not  so.  The  circumstance  of  previous  seduction  adds  nothing 
but  an  executed  consideration  resting  on  moral  grounds  only. 

Wightman,  J.  I  felt  some  doubt  in  this  case ;  but,  on  considering 
the  point,  I  agree  that  a  precedent  moral  obligation,  not  capable  of 
creating  an  original  cause  of  action,  will  not  support  an  express 
promise.  And  clearly,  on  the  authorities,  there  is  nothing  here  to 
raise  any  obligation  beyond  that.  We  therefore  must  act  on  the 
doctrine  laid  down  in  the  note  to  Wennall  v.  Adney. 

Judgment  for  defendant. 


FLIGHT  v.   REED. 
In  the  Exchequer,  January  21,  1863. 

[Reported  in  1  Hurlstone  %■  Coltman,  703.] 

Declaration  on  six  bills  of  exchange,  drawn  in  the  years  1855  and 
1856  by  the  plaintiff  upon  and  accepted  by  the  defendant. 

Plea :  That  before  the  making  of  the  said  bills  of  exchange  in  the 
declaration  mentioned,  or  any  or  either  of  them,  to  wit,  on  the  thirty- 
first  day  of  October,  a.d.  1845,  it  was  corruptly,  and  against  the  form 
of  the  statute  in  that  behalf  made  and  provided,  agreed  between  the 

plaintiff  and   defendant,    and  one Eobinson,    that  the    plaintiff 

should  lend  and  advance  to  the  defendant  and  the  said Rob- 
inson a  certain  sum  of  money,  to  wit,  1,500?.,  and  that  the  plaintiff 
should  forbear  and  give  day  of  payment  to  the  defendant  and  the 

said Robinson  until  a  da3T  then  to  come,  to  wit,  until  the  bills 

of  exchange  next  hereinafter  mentioned  should  become  due  and  pay- 
able,   and   that  for   such   forbearance    the    defendant   and    the    said 

Robinson  should  pay  to  the  plaintiff  more  than  lawful  interest 

at  the  rate  of  51.  per  centum  per  annum  upon  the  said  sums  of  money 
so  lent  and  forborne  by  the  plaintiff  to  the  defendant,  that  is  to 
say  1001.     And  that  for  securing  the  repayment  of  the  said  sum  of 

1,5001.  and  interest,  the  defendant  and  the  said Robinson  should 

accept  and  deliver  to  the  plaintiff  certain  bills  of  exchange  drawn  by 
the  plaintiff  upon  them,  whereby  they  should  engage  to  pay  to  the 
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plaintiff  or  his  order  1,600?.  ten  weeks  after  the  date  thereof  and  of  the 
said  loan.  And  the  defendant  further  says  that,  in  pursuance  of 
the  said  unlawful  agreement,  the  plaintiff  accordingly,  to  wit,  on 
the  day  and  year  aforesaid,  made  the  said  loan  and  advance  to  the 

defendant   and   the   said Robinson,    and  they  then    accordingly 

accepted  bills  of  exchange  drawn  by  plaintiff  on  them  for  the  sum  of 
1,600?.  payable  as  aforesaid.  And  that  save  as  aforesaid  there  never 
was  any  consideration  for  the  acceptance  by  the  defendant  of  the  said 
last-mentioned  bills  of  exchange,  or  any  or  either  of  them.  And  the 
defendant  further  says  that  the  said  bills  were  dishonored  at  maturity, 
and  that  the  bills  of  exchange  in  the  declaration  mentioned  were 
accepted  and  given,  after  the  passing  of  the  statute  17  &  18  Vict.  c. 
90,  by  way  of  renewal  of  the  said  other  bills  of  exchange,  to  secure  the 
payment  to  the  plaintiff  of  the  money  secured  by  the  said  other  bills 
of  exchange  so  given  to  the  plaintiff  as  aforesaid,  including  the  said 
sum  of  10QL  heretofore  mentioned,  and  in  the  said  other  bills  included 
as  interest  as  aforesaid  ;  and  that  save  as  aforesaid  there  never  was 
emy  value  or  consideration  for  the  acceptance  by  the  defendant  of  the 
bills  of  exchange  in  the  declaration  mentioned,  or  any  or  either  of 
them. 

Demurrer,  and  joinder  therein. 

Lush  (Philbrick  with  him) ,  in  support  of  the  demurrer.  The  3  & 
4  Win.  IV.,  c.  98,  §  7,  exempted  from  the  operation  of  the  usurj'  law 
bills  of  exchange  and  promissorj'  notes  payable  at  or  within  three 
months  after  date.  The  7  Win.  IV.  &  1  Vict.  c.  80  extended  the  exemp- 
tion to  bills  and  notes  not  having  more  than  twelve  months  to  run. 
That  enactment  was  continued  by  the  2  &  3  Vict.  c.  37,  §  1,  which 
excepted  from  its  operation  loans  on  the  security  of  land.  The  17  & 
18  Vict.  c.  90,  which  passed  in  the  j-ear  1854,  entirel\-  repealed  the 
usury  law.  This  plea  is  bad  for  not  alleging  that  the  original  bills  were 
given  while  the  usury  law  was  in  force.  Thibault  v.  Gibson.1  But  even 
assuming  that  they  were,  the  bills  declared  on  were  given  after  the 
usury  law  was  repealed,  and  therefore  they  are  not  affected  by  the  pre- 
vious illegal  contract.  [Martin,  B.  The  12  Anne,  Stat.  2,  c.  16,  ren- 
dered an  usurious  contract  utterly  void ;  then  what  consideration  is 
there  for  the  new  bills?]  By  the  second  section  of  the  17  &  18  Vict, 
c.  89,  it  is  provided  "  that  nothing  herein  contained  shall  prejudice  or 
affect  the  rights  or  remedies  of  any  person,  or  diminish  or  alter  the  lia- 
bilities of  any  person,  in  respect  of  any  act  done  previously  to  the  pass- 
ing of  this  act."  Therefore,  as  the  original  bills  were  void  at  the  time 
they  were  given,  they  could  not  now  be  enforced  ;  but  the  receipt  of 
money  which  the  defendant  was  under  a  moral  obligation  to  repay  is  a 
sufficient  consideration  to  support  a  new  contract  after  the  usury  law 
was  repealed.  Barnes  v.  Hedley  decided  that,  after  usurious  securities 
given  for  a  loan  have  been  destroyed  by  mutual  consent,  a  promise  bj 

i  12  M.  &  W.  88. 
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the  borrower  to  repay  the  principal  and  legal  interest  is  founded  on  a 
sufficient  consideration,  and  is  binding.  Wicks  v.  Gogerley 1  is  an 
authority  to  the  same  effect.  So  in  "Wright  v.  Wheeler,2  where  an 
obligee  cancelled  a  bond  by  which  usurious  interest  was  payable,  and 
the  obligor  gave  him  another  bond  for  principal  and  legal  interest 
only,  Lawrence,  J.,  ruled  that  it  was  valid.  [Martin,  B.  It  appears 
by  the  report  in  Campb.  157,  that  Barnes  v.  Hedley  was  first  tried  before 
Chambre,  J.  ;  and  he  ruled  that,  if  money  is  lent  at  usurious  interest,  a 
subsequent  contract  to  repay  the  principal  with  legal  interest  was  void 
under  the  12  Anne,  Stat.  2,  c.  16.]  Though  the  contract  is  void,  the 
original  debt  is  a  sufficient  consideration  to  support  a  new  promise. 
[Pollock,  C.  B.,  referred  to  Fitzroy  v.  Gwillira.8]  Mather  v.  Lord 
Maidstone4  shows  that  a  person  may  be  liable  on  a  new  security, 
although  the  one  for  which  it  was  substituted  could  not  be  enforced 
against  him. 

Macnamara,  in  support  of  the  plea.  At  the  time  the  original  bills 
were  given  an  usurious  contract  was  not  only  void  but  also  illegal,  for 
the  person  who  received  money  under  it  was  subject  to  a  penalty  of 
treble  the  value.  The  3  &  4  Wm.  IV. ,  c.  98,  §  7,  and  7  Wm.  IV.  &  1  Vict. 
c.  80,  do  not  affect  this  question,  because  they  only  created  an  exemp- 
tion in  certain  cases  from  the  penalties  imposed  by  the  12  Anne,  Stat. 
2,  c.  16  ;  and  therefore  it  is  sufficient  for  the  defendant  to  show  that 
the  contract  was  usurious  within  that  statute,  and  if  the  plaintiff  relies 
on  the  exemption,  that  should  come  by  way  of  replication.  Thibault 
v.  Gibson,  Washbourn  v.  Burrows,6  Derry  v.  Toll.6  It  appears  that  the 
bills  declared  on  were  drawn  and  accepted  in  the  years  1855  and  1856, 
and  therefore  after  the  usury  law  was  repealed  by  the  17  &  18  Vict. 
c.  90  ;  but  the  plea  shows  that  they  were  accepted  to  secure  the  payment 
of  money  lent  upon  an  usurious  contract,  and  secured  by  bills  given 
while  the  usury  law  was  in  force.  Therefore  the  substituted  bills  were 
tainted  with  the  original  usurious  contract,  and,  that  being  void,  there 
was  no  consideration  for  them.  The  case  falls  within  the  second  sec- 
tion of  the  17  &  18  Vict.  c.  90,  which  preserves  all  rights  and  liabilities 
in  respect  of  transactions  previous  to  that  act.  There  is  no  new  con- 
tract, but  merely  a  renewed  security  for  payment  of  money  under  an 
usurious  contract.  [Wilde,  B.  If,  before  the  usury  law  was  repealed, 
the  parties  to  an  usurious  contract  destrojred  the  securities  and  made 
a  new  contract  to  pay  the  principal  and  legal  interest,  that  contract 
was  valid ;  then  why  is  not  a  new  contract  valid  since  the  usury  law 
has  been  altogether  repealed?]  Barnes  v.  Hedley  is  distinguishable  on 
two  grounds :  first,  the  destruction  of  the  usurious  securities  by  mutual 
consent  was  a  sufficient  consideration  to  support  a  new  promise  ;  and, 
secondly,  the  promise  was  to  pay  the  principal  and  legal  interest. 
Here  the  bills  declared  on  were  given  to  secure  payment  of  the  usuri- 
ous interest.     Where  a  bill  of  exchange  tainted  with  usury  was  in  the 

i  Ry.  &  M.  123.  2  1  Campb.  165,  note.  8  1  T.  R.  153. 

*  18  C.  B.  273.  5  1  Exch.  107.  6  5  Exch.  741. 
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hands  of  an  innocent  holder,  and,  on  being  informed  of  the  usury,  he 
took  a  fresh  bill  in  lieu  of  it,  drawn  by  one  of  the  parties  to  the  usuri- 
ous contract,  and  accepted  by  a  third  person  for  his  accommodation,  it 
was  held  that  the  holder  could  not  maintain  an  action  against  the 
acceptor  of  the  substituted  bill.  Chapman  v.  Black.1  [Pollock,  C.  B. 
If  the  innocent  holder  of  a  promissory  note,  made  for  an  usurious  con- 
sideration, took  from  the  maker  of  it  a  bond  for  paymient  of  the  amount, 
the  bond  was  valid.  Cuthbert  v.  Haley. '*  Channell,  B.  The  5,8  Geo. 
III.,  c.  93,  enacts  that  no  bill  of  exchange  or  promissory  note  given  upon 
an  usurious  contract  shall  be  void  in  the  hands  of  an  indorsee  for  valu- 
able consideration  without  notice.]  Cuthbert  v.  Haley  does  not  sup- 
port the  proposition  contended  for.  There  the  Court  expressed  an 
opinion  that  a  substituted  security  given  for  a  security  tainted  with 
usury  is  void,  if  given  to  a  partj'  to  the  original  contract.  Wicks  v. 
Gogerley  is  an  authority  in  favor  of  the  defendant,  for  it  decided  that 
a  new  premise  to  pay  the  principal  originally  lent  on  an  usurious  agree- 
ment is  invalid,  unless  all  paj'rnents  beyond  legal  interest  are  repaid  or 
deducted.  Here  the  substituted  security  is  for  the  principal  and  usuri- 
ous interest.  The  receipt  of  the  money  under  the  usurious  contract  is 
no  consideration  for  a  new  promise  to  pay  it.  There  is  a  distinction 
between  cases  where  there  is  a  moral  consideration  for  payment  of  a 
debt  not  enforceable  at  law,  as  where  an  infant  after  attaining  his 
majority  promises  to  pay  a  debt  contracted  during  infancy,  and  where 
a  statute  has  expressly  declared  that  a  particular  contract  shall  be  ille- 
gal and  void.  In  the  former  case  the  duty  constitutes  a  sufficient  con- 
sideration for  a  promise  to  pay  the  debt ;  but  in  the  latter,  the  contract 
being  declared  void  and  an  offence  at  law,  there  can  be  no  considera- 
tion for  any  new  promise.  Cur.  adv.  vult. 

The  learned  judges  having  differed  in  opinion,  in  the  ensuing  Term 
(May  8)  the  following  judgments  were  delivered:  — 

Martin,  B.  This  is  a  demurrer  to  a  plea.  The  action  is  upon  several 
oills  of  exchange.  The  plea  is  that,  before  the  making  of  the  bills 
declared  on,  it  was  corruptly  and  against  the  form  of  the  statutes 
agreed  between  the  plaintiff  and  the  defendant  and  one  Robinson  that 
the  plaintiff  should  lend  them  1,500/.,  and  that  he  should  forbear  and 
give  day  of  payment  to  them  until  a  future  day,  and  that  for  such  for- 
bearance they  should  pay  to  him  more  than  lawful  interest  at  the  rate 
of  51.  per  cent,  per  annum  upon  the  sum  so  lent  and  forborne,  and 
that  for  securing  the  repayment  of  the  said  sum  of  1,500Z.  and  interest, 
the  defendant  and  Robinson  should  accept  and  deliver  to  the  plaintiff 
certain  bills  of  exchange  drawn  by  the  plaintiff  upon  them,  whereby 
they  engaged  to  pay  to  the  plaintiff  or  his  order  1,600/.  ten  weeks 
after  the  date  thereof  and  of  the  loan ;  that  in  pursuance  of  the  said 
unlawful  agreement  the  plaintiff  made  the  loan,  and  the  defendant  and 

1  2  B.  &  Aid.  588.  2  8  T.  R.  390. 
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Robinson  accepted  the  bills,  and  that  save  as  above  there  was  no  con- 
sideration for  these  acceptances ;  that  these  bills  of  exchange  were 
dishonored  at  maturity,  and  the  bills  of  exchange  declared  on  were 
given,  after  the  passing  of  the  Statute  17  &  18  Vict.  c.  90,  by  way 
of  renewal  of  the  said  first-mentioned  bills,  and  accepted  to  secure  the 
payment  to  the  plaintiff  of  the  money  secured  by  the  first-named  bills 
so  given  to  the  plaintiff  and  the  said  usurious  interest,  and  that  save 
as  aforesaid  there  was  not  any  value  or  consideration  for  the  accept- 
ance by  the  defendant  of  the  bills  sued  on. 

The  plea  disclosed  this  state  of  things,  viz.,  that,  when  the  loan  was 
made  and  the  first  bills  of  exchange  given,  the  statute  12  Anne,  Stat. 
2,  c.  16,  was  in  operation,  but  that  when  the  bills  of  exchange  declared 
on  were  given  the  statute  17  &  18  Vict.  c.  90,  had  passed.  The  latter 
statute  repeals  the  statute  of  Anne ;  but  the  second  section  provides 
that  nothing  in  it  shall  prejudice  or  affect  the  rights  or  remedies,  or 
diminish  or  alter  the  liabilities  of  any  person  in  respect  of  any  act  done 
previous  to  its  passing.  The  original  loan  and  bills  of  exchange  were 
therefore  left  unaffected  by  it.  The  statute  of  Anne  enacts  that  no 
person  upon  any  contract  shall  take  for  a  loan  of  money  above  51.  per 
cent,  for  a  year,  and  that  all  contracts  for  payment  of  any  principal 
so  lent  shall  be  utterly  void,  and  that  any  person  who  shall  take  above 
5/.  per  cent,  for  a  year  shall  forfeit  and  lose  for  such  offence  treble  the 
value  of  the  money  lent.  The  loan  was  therefore  an  illegal  transaction, 
and  the  original  contract  to  repay  it  and  the  bills  of  exchange  given  for 
it  were  utterly  void ;  and  the  plea  states  that  save  these  there  was  no 
other  consideration  for  the  bills  declared  on. 

It  is  quite  clear  that  a  bill  of  exchange  is  a  simple  contract ;  it  and 
promissory  notes  differ  from  other  simple  contracts  in  this,  that  prima 
facie  they  import  consideration  ;  but  when  it  is  proved  that  there  was 
no  consideration,  or  an  illegal  one,  the  bill  of  exchange  or  note  is  of 
no  avail.  It  does  seem  superfluous  to  cite  any  authority  for  the  above 
positions,  but  in  my  brother  Byles's  book  upon  Bills,  page  111  (8th 
edition) ,  it  is  stated  that  the  defendant  is  at  liberty  in  all  cases  (when 
the  issue  raised  admits  of  it)  to  show  affirmatively,  by  his  own  wit- 
nesses, absence  or  failure  of  consideration  ;  and  again,  page  124,  the 
consideration  given  for  a  bill  must  not  be  illegal;  and  at  page  132,  if 
part  of  the  consideration  of  a  bill  be  illegal,  the  instrument  is  vitiated 
altogether ;  and  at  page  288  usury  is  said  to  be  an  indictable  misde- 
meanor at  common  law,  for  which  Comyns's  Digest,  title  Usury,  is 
cited.  Now  the  consideration  for  the  bills  declared  on  was  the  usurious 
loan,  and  the  bills  of  exchange  given  to  secure  it.  But  the  statute  of 
Anne  has  declared  these  to  be  utterly  void  ;  and,  speaking  for  myself,  I 
cannot  understand  how  an  utterly  void  and  illegal  contract  or  transac- 
tion can  be  a  legal  consideration  for  a  new  contract.  But  the  case 
docs  not  rest  here  ;  for  at  page  294  the  same  learned  author  states  that 
if  an  usurious  bill  be  in  the  hands  of  a  holder  who  was  a  party  to  the 
uwurious  transaction,  and  he  gives  it  up  for  a  substituted  security,  the 
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original  usurious  taint  infects  the  subsequent  security.,  and  either  is 
void.  Now,  applying  the  above  statement  of  the  law,  the  consequence 
seems  to  me  inevitable  that  the  bills  of  exchange  sued  on  are  not  of 
avail  in  the  hands  of  the  plaintiff,  who  was  the  usurious  lender,  and 
that  the  plea  is  good. 

But  a  case  of  Barnes  v.  Hedley  was  cited.  According  to  the  state- 
ment in  the  report,  a  person  called  Webb  had  agreed  to  lend  mone}'  at 
hi.  per  cent,  interest,  but  with  a  proviso  that  he  should  also  receive  a 
commission  of  51.  per  cent,  upon  sugars  to  be  bought  of  him  or  pro- 
vided by  him,  and  certain  deeds  and  securities  were  given  to  him  to 
secure  the  balance  due.  It  was  admitted  at  the  trial  that  this  was  an 
usurious  contract,  but  it  was  proved  that  in  consequence  of  its  being 
intimated  to  Webb  that  it  was  so,  it  was  agreed  that  Webb  should 
make  out  fresh  accounts,  leave  out  all  the  usurious  charges,  charge  only 
for  the  principal  money  and  legal  interest,  and  that  the  original  deeds 
and  securities  in  the  possession  of  Webb  should  be  given  up  and  can- 
celled. Webb  accordingly  made  out  such  fresh  accounts,  in  which  he 
omitted  the  usurious  charges,  and  the  balance  sought  to  be  recovered 
in  the  action  was  composed  of  the  principal  moneys  actually  advanced, 
with  lawful  interest  fairly  and  legally  calculated,  the  whole  commission 
and  every  objectionable  charge  being  omitted.  The  account  was  deliv- 
ered to  the  debtor,  who  acknowledged  the  balance  and  promised  to 
pay  it,  and  thereupon  the  deeds  and  securities  originally  given  to  Webb 
were  produced  and  cancelled  and  burnt  in  the  presence  of  the  debtor. 
The  Court  of  Common  Pleas  held  that  the  balance  so  arrived  at  and 
promised  to  be  paid  was  recoverable  at  law,  and  so  certified  to  the 
Lord  Chancellor,  the  case  being  an  issue  from  chancer}'.  I  cannot  my- 
self see  the  application  of  this  case  to  the  present.  If  it  had  appeared 
upon  the  record  that  the  plaintiff  and  defendant  had  accounted  together 
and  struck  off  the  usurious  interest,  and  the  latter  had  given  the  bills 
declared  on  for  the  amount  of  the  original  loan  and  legal  interest,  it 
would  have  been  an  authority  in  favor  of  the  plaintiff;  but  nothing  of 
the  kind  appears  upon  the  plea :  indeed  the  contrary  appears,  for  the 
bills  declared  on  are  stated  to  have  been  given  to  secure  the  payment 
to  the  plaintiff  of  the  money  secured  by  the  bills  of  exchange  given  to 
him  in  furtherance  of  the  illegal  and  corrupt  contract,  and  that  there 
was  no  other  consideration  for  them.  The  case  has  been  put  thus : 
That  when  the  bills  declared  on  were  given,  there  was  no  usury  law, 
and  it  was  competent  for  the  defendant  to  pay  or  contract  to  pay 
interest  to  any  extent,  and  that  the  bills  were  lawful,  assuming  them  to 
have  been  given  for  a  loan  then  made.  This  is  quite  true,  but  it  has 
no  application  to  the  real  and  true  case  under  consideration.  There 
was  no  loan  after  the  repealing  statute  was  passed.  There  was  no 
correction  of  the  original  unlawful  transaction.  There  is  nothing  what- 
ever shown  on  the  record  except  bills  given  upon  and  in  respect  of  a 
transaction  which  the  law  had  declared  to  be  utterly  void,  and  which  at 
one  time  seems  to  have  been  considered  an  indictable  crime. 
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Another  case  was  cited,  "Wright  v.  Wheeler,  which  will  be  found -in 
a  note  to  Barnes  v.  Hedley.  This  was  an  action  upon  a  bond.  There 
had  been  an  usurious  contract,  but  afterwards  the  parties  agreed  that 
some  usurious  interest  which  had  been  paid  should  be  deducted  from 
the  principal,  and  a  bond  given  for  the  balance  of  the  principal,  with 
lawful  interest.  Mr.  J.  Lawrence  was  of  opinion  at  nisi  prius  that  the 
bond  was  lawful.  The  parties,  he  said,  had  rectified  their  error,  and 
substituted  for  an  illegal  contract  one  which  was  fair  and  legal.  The 
case  has  no  bearing  upon  the  present.  There  is  here  no  substitution  of 
a  legal  contract  for  an  illegal  one  ;  it  is  a  mere  continuance  of  the  old 
unlawful  contract.     Cuthbert  v.  Haley  is  to  the  same  effect. 

A  case  of  Wicks  v.  Gogerley  was  also  cited  by  the  leading  counsel 
for  the  plaintiff ;  but  according  to  the  statement  of  the  law  laid  down 
there  by  C.  J.  Best,  the  plaintiff  is  not  entitled  to  recover.  He  says 
the  principle  is,  that  where  parties  to  an  usurious  agreement  "  state  an 
account  and  agree  upon  the  sum  which  would  be  due  for  principal 
and  legal  interest,  after  deducting  all  that  has  been  paid  beyond  legal 
interest,  and  a  fresh  promise  is  made  to  pay  that  sum,  such  promise  is 
free  from  the  original  usury  and  is  perfectly  valid  in  law.  But,  in 
order  to  bring  this  case  within  the  principle,  all  beyond  legal  interest 
must  be  repaid  or  deducted."  In  the  report  of  Barnes  v.  Hedley  in 
1  Campbell,  which  I  have  before  referred  to,  there  is  a  judgment  of 
Mr.  J.  Chambre,  which  seems  to  me  to  be  well  worthy  of  consideration 
by  any  one  who  desires  to  ascertain  what  is  the  true  law  upon  this 
subject.  There  is  also  a  case  which  was  not  mentioned  in  the  argu- 
ment, Preston  v.  Jackes,1  which  was  tried  before  Mr.  J.  Holroyd,  who 
held  that  a  party  could  not  recover  on  a  note  which  operated  as  a 
security  for  any  usurious  interest.  This  case  seems  to  me  in  point  for 
the  defendant ;  and  any  opinion  of  Mr.  J.  Holroyd,  wherever  given,  is 
entitled  to  the  greatest  weight  and  is  of  the  highest  authority. 

The  result  is,  that  in  my  opinion  an  usurious  loan  within  the  statute 
of  Anne,  and  usurious  interest  contracted  to  be  paid  for  it,  is  not  a 
good  consideration  for  a  bill  of  exchange,  and  that  a  bill  given  upon 
such  consideration  is  not  of  avail ;  and  this  opinion  does  not  contra- 
vene the  case  of  Barnes  v.  Hedley,  reported  in  2  Taunton,  or  any  other 
case  or  authority  which  I  have  met  with  or  has  been  referred  to  ;  but 
on  the  contrary,  in  my  opinion,  is  in  conformity  with  them  all. 

Pollock,  C.  B.  The  judgment  which  I  am  about  to  deliver  is  that 
of  my  brother  Wilde  and  myself. 

My  brother  Martin  having  stated  the  pleadings,  it  is  not  necessary 
,  to  repeat  them. 

The  real  question  raised  by  this  demurrer  is,  whether  there  is  a  good 
consideration  for  the  bills  declared  upon.  The  original  bills  were  given 
for  an  advance  of  money  with  usurious  interest  at  a  time  when  such  a 
transaction  was  forbidden  by  law,  and  were  therefore  void  and  of  no 
legal  obligation. 

i  2  Stark.  237. 
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The  bills  sued  on  were  given  since  the  repeal  of  the  usury  law,  and 
at  a  time  when  the  giving  or  confirming  an  obligation  to  pay  any 
amount  of  interest,  however  high,  was  perfectly  legal  and  binding. 

But  the  altered  law  did  not  render  valid  the  original  bills  ;  they  were 
void  when  given,  and  remained  void  and  of  no  legal  obligation  up  to 
the  time  when  they  were  renewed  b}r  the  bills  in  question. 

The  original  bills  therefore  could  not  form  a  legal  consideration  for 
those  now  sued  upon ;  indeed  there  was,  when  the  fresh  bills  were 
given,  no  legal  obligation  whatever  upon  the  defendant  to  repay  a  sin- 
gle farthing  of  the  large  advance  he  had  received.  But  for  that 
advance  he  has  voluntarily  given  those  bills,  and  whether  the  law  will 
permit  and  enforce  such  a  contract  is  the  question. 

During  the  existence  of  the  usury  laws  the  courts  of  law  were  bound 
to  enforce  them ,  —  to  deal  with  interest  above  the  statute  rate  as  an 
unlawful  and  forbidden  thing,  —  and  to  discover  and  defeat  all  attempts, 
direct  or  indirect,  to  give  or  enforce  it. 

But  the  legislature  has  since  repealed  the  laws  against  usury,  and 
upon  a  fuller  and  wider  view  of  public  policy  declared  the  rate  of  inter- 
est on  loans  to  be  unlimited  and  free. 

The  courts  of  law  are  bound  with  equal  fidelftty  to  give  effect  to  this 
new  and  opposite  view  of  the  legislature.  Interest  above  51.  per  cent, 
should  no  longer  be  regarded  as  of  necessity  illegal  or  unrighteous,  and 
no  facility  should  be  given  to  escape  from  an  obligation  to  repay  a  real 
advance  of  mone)-,  or  evade  a  contract  willingly  made,  though  interest 
should  have  been  contracted  for  at  a  rate  which  used  to  be  called 
usurious. 

We  make  these  remarks,  because  in  argument  the  expression  "taint 
of  an  usurious  transaction"  was  often  repeated,  and  the  court  was 
pressed  in  language,  commonly  and  properly  used  while  the  usury  laws 
were  in  force,  to  give  no  countenance  to  a  contract  of  which  the  origin 
was  an  advance  of  money  with  more  than  51.  per  cent,  interest. 

Such  remarks  have  no  application  to  or  bearing  on  a  contract  made 
like  that  in  question  since  the  usmy  laws  have  been  repealed. 

We  therefore  pass  them  by  to  consider  the  true  question  in  the  case, 
viz.,  whether  an  advance  of  money  under  such  circumstances  as  to  cre- 
ate no  legal  obligation  at  the  time  to  repay  it  can  constitute  a  good 
consideration  for  an  express  promise  to  do  so. 

Such  a  consideration  has  been  sometimes  called  a  moral  considera- 
tion. And  we  think  unfortunately  so  ;  for  the  term  used  as  a  definition 
tends  to  include  too  wide  a  range  of  objects. 

And  there  are  many  conjunctures  in  which  a  man  may  feel  himself 
morally  bound  to  pay  money  and  promise  to  do  so,  which  the  law  would 
not  recognize  as  forming  a  good  consideration. 

But  a  loan  of  money  is  a  very  different  thing.  The  very  name  of  a 
loan  imports  that  it  was  the  understanding  and  intention  of  both  par- 
ties that  the  money  should  be  repaid. 

And  though  at  the  time  of  the  advance  the  law.  for  reasons  of  pub- 
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lie  policy,  forbid  any  liability,  and  incapacitate  the  parties  from  making 
a  binding  contract,  there  is  no  reason  why  a  binding  contract  should 
not  be  made  afterwards  if  the  legal  prohibition  be  removed. 

And  the  consideration  which  would  have  been  sufficient  to  support 
the  promise,  if  the  law  had  not  forbidden  the  promise  to  be  made  orig- 
inally, does  not  cease  to  be  sufficient  when  the  legal  restriction  is 
abrogated. 

There  is  therefore  reasonable  ground,  as  it  seems  to  us,  for  this  qual- 
ified proposition,  viz.,  that  a  man  by  express  promise  may  render  him- 
self liable  to  pay  back  money  which  he  has  received  as  a  loan,  though 
some  positive  rule  of  law  or  statute  intervened  at  the  time  to  prevent 
the  transaction  from  constituting  a  legal  debt. 

There  is  likewise  authority  for  it.  The  general  doctrine  within  which 
such  proposition  falls  is,  we  believe,  first  found  promulgated  in  Lord 
Mansfield's  time.  It  is  the  subject  of  a  long  note  to  the  report  of  the 
case  of  Wennall  v.  Adney.1  It  has  been  the  subject  of  much  discussion 
in  many  subsequent  cases.  It  was  stated  most  widely,  and  perhaps  too 
widely,  in  the  case  of  Lee  v.  Muggeridge.  And  it  has  consequently 
been  much  qualified  and  sometimes  disparaged  since :  see  Eastwood  v. 
Kenj'on,  Beaumont  v.  Reeve,  Cocking  v.  Ward.2 

But  it  was  repeated  and  stated  to  be  undoubted  law  by  Baron  Parke, 
in  Earle  v.  Oliver,8  who  says  :  "  The  strict  rule  of  the  common  law  was 
no  doubt  departed  from  by  Lord  Mansfield  in  Hawkes  v.  Saunders  and 
Atkins  v.  Hill.  The  principle  of  the  rule  laid  down  by  Lord  Mansfield 
is,  that  where  the  consideration  was  originally  beneficial  to  the  party 
promising,  j-et  if  he  be  protected  from  liability  by  some  provision  of  the 
statute  or  common  law  meant  for  his  advantage,  he  may  renounce  the 
benefit  of  that  law ;  and  if  he  promises  to  pay  the  debt,  which  is  only 
what  an  honest  man  ought  to  do,  he  is  then  bound  by  law  to  perform  it. 
There  is  a  very  able  note  to  the  case  of  Wennall  v.  Adney 4  explaining 
this  at  length.  The  instances  given  to  illustrate  the  principle  are, 
amongst  others,  the  case  of  a  debt  barred  by  certificate  and  by  the 
Statute  of  Limitations,  and  the  rule  in  these  instances  has  been  so  con- 
stantly followed  that  there  can  be  no  doubt  that  it  is  to  be  considered  as 
the  established  law." 

The  case  of  Fitzroy  v.  Gwillim B  is  an  example  of  the  view  that  has 
been  taken  of  the  subject  even  in  a  court  of  law  ;  but  although  that  case 
is  certainly  not  law,  it  is  quite  true  that  courts  of  equity  have  relieved 
(where  their  interference  was  wanting)  only  on  the  terms  of  the  prin- 
cipal and  legal  interest  being  paid. 

We  think  the  view  we  have  taken  receives  considerable  support  from 
the  case  of  Barnes  v.  Hedley,  which,  if  not  a  direct  authority  for  the 
plaintiff,  is  somewhat  similar  in  its  circumstances  ;  the  usurious  interest 
was  in  that  case  struck  out,  but  now,  since  the  repeal  of  the  statute  of 
Anne,  there  is  nothing  unlawful  in  usurious  interest.     Here  the  defend- 

1  3  Bos.  &  P.  249.  2  1  C.  B.  870.  8  2  Exch.  71,  89. 

*  3  Bos.  &  P.  247.  »  1  T.  E.  153. 
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ant  says,  "  I  could  not  then  make  the  promise.     I  can  now,  and  I  am 
willing  to  do  so." 

The  plaintiff  is  therefore,  in  our  opinion,  entitled  to  the  judgment  of 
the  Court.  Judgment  for  the  plaintiff.1 


SHIPPEY  v.  HENDERSON. 
Supreme  Coubt  of  New  Yoke,  Mat  Teem,  1817. 

[Reported  in  14  Johnson,  178.] 

This  was  an  action  of  assumpsit.  The  declaration  contained  counts 
for  goods  sold  and  delivered,  and  for  money  had  and  received,  in  which 
the  promises  were  laid  on  the  1st  of  May,  1815.  The  defendant  pleaded, 
1.  Non  assumpsit.  2.  That,  after  making  the  supposed  promises  men- 
tioned in  the  declaration,  and  before  the  exhibiting  the  plaintiff's  bill, 
on  the  15th  of  February,  1812,  the  defendant  was  an  insolvent  debtor, 
within  the  meaning  of  the  insolvent  act  of  April  3,  1811,  and  had  been 
prosecuted,  &c,  that  he  presented  a  petition,  &c,  and  that,  on  the  16th 
of  May,  1812,  his  discharge  was  granted.  To  the  second  plea  the  plain- 
tiff replied,  that  the  defendant,  after  obtaining  his  discharge,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  1st  of  May,  1815,  at,  &c, 
assented  to,  and  then  and  there  rectified,  renewed,  and  confirmed,  the 
several  promises  and  undertakings  in  the  plaintiff's  declaration  men- 
tioned. To  this  replication  there  was  a  general  demurrer,  and  joinder 
in  demurrer. 

Skinner,  in  support  of  the  demurrer,  contended,  that  the  plaintiff 
ought  to  have  declared  specifically  on  the  new  promise,  not  on  the  orig- 
inal undertaking.  It  is  a  general  rule  in  pleading  to  set  forth  the  prom- 
ise, as  well  as  the  liability  of  the  defendant,  and  in  this  respect  there  is 
no  distinction  between  an  implied  and  an  express  promise  ;  for  the  law 
does  not  create  the  promise  in  any  case,  though  it  may  afford  evidence 
sufficient  for  a  jury  to  find  a  promise.2  The  prior  debt,  or  moral  obli- 
gation, is  the  consideration  for  the  new  promise.  The  debt  of  a  bank- 
rupt, or  insolvent,  who  has  obtained  his  certificate,  remains  due  in 
conscience,  and  that  is  sufficient  to  support  a  new  promise,  by  which  the 
old  debt  is  revived.8  In  all  such  cases,  the  declaration  must  state  the 
new  assumpsit.     There  is  no  cause  of  action  until  the  new  promise  is 

i  See  Goulding  v.  Davidson,  26  N.  T.  604  ;  Stafford  v.  Bacon,  1  Hill,  532, 25  Wend. 
884 ;  Hemphill  v.  McClimans,  24  Penn.  St.  367 ;  Paul  v.  Stackhouse,  38  Penn.  St. 
302.  — Ed. 

2  Bac.  Abr.  Assumpsit  (F.) ;  6  Mod.  131 ;  1  Ld.  Eaym.  538 ;  2  Hen.  Bl.  563,  note  a. ; 

1  Cliitty  PL  299. 

8  Cowper,  290,  544;  2  Term  Rep.  765,  766;  Scouton  v.  Eislord,  7  Johns.  Rep.  36; 

2  Johns.  Rep.  279. 
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made.  The  discharge  puts  an  end  to  all  legal  and  equitable  obligation, 
and  there  is  no  existing  promise  or  undertaking  which  a  court  of  law 
will  enforce,  until  it  is  renewed  by  a  new  promise.  The  obligation  in 
conscience  merely  affords  the  consideration  of  the  subsequent  promise. 

The  only  exception  to  the  rule  of  pleading  for  which  we  contend,  is 
that  of  infancy,  and  the  only  authority  for  that  is  Chitty.  But  the  con- 
tract of  an  infant  is  not  void,  but  voidable  only.1  As  to  the  Statute  of 
Limitations,  it  does  not  destroy  the  right  of  action,  but  merely  suspends 
it.  The  debt  remains,  but  the  remedy  is  gone.2  But  in  that  case  the 
new  promise  must  be  stated  technically,  and  the  bare  acknowledgment 
of  the  defendant  within  the  six  years,  which  is  tantamount  to  a  new 
promise,  supports  the  issue.8 

Admitting,  however,  that  the  plaintiff  might  declare  on  the  original 
undertaking,  yet  the  replication,  which  gives  the  cause  of  action,  ought 
to  state  the  new  promise.  The  plaintiff  says  merely,  that  the  defend- 
ant, afterwards,  to  wit,  on  the  1st  of  May,  1815,  assented  to,  and  re- 
newed and  confirmed  the  promises  laid  in  the  declaration. 

Talcot,  contra.  The  case  of  infancy  is  stronger  than  the  present,  as 
to  the  necessity  of  stating  technically  a  new  promise  ;  for,  in  that  case, 
there  never  was  any  promise  binding  in  law.  Here  was  a  previous 
promise  valid  in  law  ;  an  existing  cause  of  action.  There  is  no  depar- 
ture in  this  case.  The  replication  supports  the  declaration.  The  word 
"  renewed,"  is  sufficiently  expressive.  To  renew  a  promise,  is  to  prom- 
ise over  again. 

In  Williams  v.  Dyde,4  where  a  bankrupt  had  been  discharged,  and 
the  plaintiff  declared  generally  on  the  original  undertaking,  and  the  de- 
fendant pleaded  his  discharge,  Lord  Kenyon  held  the  declaration  to  be 
good,  and  that  a  subsequent  promise  to  pay  might  be  given  in  evidence 
to  support  it.  This  case  was  recognized  in  Leaper  v.  Tatton,6  and  the 
principle  is  adopted  and  laid  down  by  Chitty6  and  other  writers.7  In 
Maxim  v.  Morse,8  decided  in  the  Supreme  Court  of  Massachusetts,  the 
plaintiff  brought  an  action  of  debt  on  a  judgment,  and  the  defendant 
pleaded  his  discharge  under  a  commission  of  bankruptcy,  and  the  plain- 
tiff replied,  that  the  defendant  afterwards  waived  the  benefit  of  his  cer- 
tificate, and  promised  to  pay  the  amount  of  the  judgment,  and  the 
defendant  rejoined,  denying  such  promise,  on  which  issue  was  taken ; 
and  on  motion  in  arrest,  after  verdict  for  the  plaintiff,  the  Court  gave 
judgment  for  him,  considering  the  declaration  as  good,  and  well  sup- 
ported by  the  replication. 

Thompson,  C.  J.,  delivered  the  opinion  of  the  Court.  The  question 
that  arises  in  this  case  is,  whether  the  plaintiff  may  declare  upon  the 
original  cause  of  action,  or  whether  he  is  bound  to  declare  specially 

i  3  Burr.  1794.  a  5  Burr.  2628. 

3  Bryan  v.  Heneman,  4  East's  Bep.  699. 

1  Peake's  N.  P.  Cases,  68.  5  16  East,  420.  6  j  Chitty's  PI.  40. 

"'  1  Selwyn's  N.  P.  219 ;  1  Cook's  B.  L.  256 ;  Lawes  on  Assumpsit,  241. 

8  8  Mass.  Rep.  127. 
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upon  the  new  promise.  I  think  the  proper  way  is  to  declare  on  the 
original  cause  of  action.  I  see  no  reason  why  this  case  should  differ 
from  that  of  infancy,  or  that  where  the  action  is  barred  by  the  Statute 
of  Limitation. 

The  discharge  under  the  insolvent  act  does  not  make  the  original  con- 
tract void  ;  it  is  expressly  laid  down  by  Chitty,  that  where  a  debt  is 
barred  bj  a  certificate  of  bankrupt,  a  promise  made  afterwards  by  the 
bankrupt  will  support  an  action,  and  that  it  is  sufficient  in  such  case 
to  declare  upon  the  original  consideration.  Such  promise  can  only 
revive  a  precedent  good  consideration,  the  remedy  having  been  sus- 
pended by  the  discharge.      (3  Bos.  and  Pul.  250,  n.  7). 

The  new  promise  is  sufficiently  laid  bjr  the  words  ratified,  renewed, 
and  confirmed.  The  words  "  renewed  the  said  several  promises,'' are 
peculiarly  appropriate,  and  amply  sufficient. 

The  replication  is  no  departure  from  the  declaration,  but  fortifies  and 
supports  it,  by  answering  and  removing  the  bar  interposed  by  the  plea. 
We  are,  accordingly,  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. Judgment  for  the  plaintiff. 


DANIEL  MILLS  v.  SETH  WYMAN. 
Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1826. 

[Reported  in  3  Pickering,  207.1 

This  was  an  action  of  assumpsit  brought  to  recover  a  compensation 
for  the  board,  nursing,  &c,  of  Levi  Wyman,  son  of  the  defendant,  from 
the  5th  to  the  20th  of  February,  1821.  The  plaintiff  then  lived  at 
Hartford,  in  Connecticut ;  the  defendant,  at  Shrewsbury,  in  this  State. 
Levi  Wyman,  at  the  time  when  the  services  were  rendered,  was  about 
twenty-five  years  of  age,  and  had  long  ceased  to  be  a  member  of  his 
father's  family.  He  was  on  his  return  from  a  voyage  at  sea,  and  being 
suddenly  taken  sick  at  Hartford,  and  being  poor  and  in  distress,  was 
relieved  by  the  plaintiff  in  the  manner  and  to  the  extent  above  stated. 
On  the  24th  of  February,  after  all  the  expenses  had  been  incurred,  the 
defendant  wrote  a  letter  to  the  plaintiff,  promising  to  pay  him  such 
expenses.  There  was  no  consideration  for  this  promise,  except  what 
grew  out  of  the  relation  which  subsisted  between  Levi  Wyman  and  the 
defendant ;  and  Howe,  J.,  before  whom  the  cause  was  tried  in  the  Court 
of  Common  Pleas,  thinking  this  not  sufficient  to  support  the  action, 
directed  a  nonsuit.     To  this  direction  the  plaintiff  filed  exceptions. 

./.  Davis  and  Allen,  in  support  of  the  exceptions.  The  moral  obliga- 
tion of  a  parent  to  support  his  child  is  a  sufficient  consideration  for 
an  express  promise.     Andover,  &c.  Turnpike  Corp.  v.  Gould,  6  Mass. 


SECT.    VII.]  MILLS   V.   "WTMAN.  371 

40 ;  Andover  v.  Salem,  3  Mass.  438 ;  Davenport  v.  Mason,  15  Mass. 
94 ;  1  Bl.  Comm.  446  ;  Reeve's  Dom.  Rel.  283.  The  arbitrary  rule 
of  law,  fixing  the  age  of  twenty-one  years  for  the  period  of  emancipa- 
tion, does  not  interfere  with  this  moral  obligation,  in  case  a  child  of 
full  age  shall  be  unable  to  support  himself.  Our  Statute  of  1793,  c.  59, 
requiring  the  kindred  of  a  poor  person  to  support  him,  proceeds  upon 
the  ground  of  a  moral  obligation. 

But  if  there  was  no  moral  obligation  on  the  part  of  the  defendant,  it 
is  sufficient  that  his  promise  was  in  writing,  and  was  made  deliberately, 
with  a  knowledge  of  all  the  circumstances.  A  man  has  a  right  to  give 
away  his  property.  [Parker,  C.  J.  There  is  a  distinction  between 
giving  and  promising.]  The  case  of  Bowers  v.  Hurd,  10  Mass.  427, 
does  not  take  that  distinction.  [Parker,  C.  J.  That  case  has  been 
doubted.]  Neither  does  the  case  of  Packard  v.  Richardson,  17  Mass. 
122  ;  and  in  this  last  case  (p.  130)  the  want  of  consideration  is  treated 
as  a  technical  objection. 

Briyham,  for  the  defendant,  furnished  in  vacation  a  written  argu- 
ment, in  which  he  cited  Fowler  v.  Shearer,  7  Mass.  22 ;  Rann  v. 
Hughes,  7  T.  R.  350,  note  ;  Jones  v.  Ashburnham,  4  East,  463  ;  Pear- 
son v.  Pearson,  7  Johns.  26  ;  Schoonmaker  v.  Roosa,  17  Johns.  301  ; 
the  note  to  Wennall  v.  Adney,  3  Bos.  &  Pul.  249  ;  Fink  v.  Cox,  18 
Johns.  145 ;  Barnes  v.  Hedley,  2  Taunt.  184 ;  Lee  v.  Muggeridge, 
5  Taunt.  36.  He  said  the  case  of  Bowers  v.  Hurd  was  upon  a  promis- 
sory note,  where  the  receipt  of  value  is  acknowledged ;  which  is  a 
privileged  contract.  Livingston  v.  Hastie,  2  Caines,  246  ;  Bishop  v. 
Young,  2  Bos.  &  Pul.  79,  80  ;  Pillans  v.  Mierop,  3  Burr.  1670  ;  1  Wms. 
Saund.  211,  note  2. 

The  opinion  of  the  Court  was  read,  as  drawn  up  by 

Parker,  C.  J.  General  rules  of  law  established  for  the  protection 
and  security  of  honest  and  fair-minded  men,  who  may  inconsiderately 
make  promises  without  any  equivalent,  will  sometimes  screen  men  of 
a  different  character  from  engagements  which  they  are  bound  in  foro 
comcientice  to  perform.  This  is  a  defect  inherent  in  all  human  sj'stems 
of  legislation.  The  rule  that  a  mere  verbal  promise,  without  any  con- 
sideration, cannot  be  enforced  by  action,  is  universal  in  its  application, 
and  cannot  be  departed  from  to  suit  particular  cases  in  which  a  refusal 
to  perform  such  a  promise  may  be  disgraceful. 

The  promise  declared  on  in  this  case  appears  to  have  been  made 
without  any  legal  consideration.  The  kindness  and  services  towards 
the  sick  son  of  the  defendant  were  not  bestowed  at  his  request.  The 
son  was  in  no  respect  under  the  care  of  the  defendant.  He  was 
twenty-five  years  old,  and  had  long  left  his  father's  family.  On  his 
return  from  a  foreign  country,  he  fell  sick  among  strangers,  and  the 
plaintiff  acted  the  part  of  the  good  Samaritan,  giving  him  shelter  and 
comfort  until  he  died.  The  defendant,  his  father,  on  beiug  informed 
of  this  event,  influenced  by  a  transient  feeling  of  gratitude,  promised  in 
writing  to  pay  the  plaintiff  for  the  expenses  he  had  incurred.     But  he 
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has  determined  to  break  this  promise,  and  is  willing  to  have  his  case 
appear  on  record  as  a  strong  example  of  particular  injustice  sometimes 
necessarily  resulting  from  the  operation  of  general  rules. 

It  is  said  a  moral  obligation  is  a  sufficient  consideration  to  support 
an  express  promise ;  and  some  authorities  lay  down  the  rule  thus 
broadly ;  but  upon  examination  of  the  cases  we  are  satisfied  that  the 
universality  of  the  rule  cannot  be  supported,  and  that  there  must  have 
been  some  pre-existing  obligation,  which  has  become  inoperative  by 
positive  law,  to  form  a  basis  for  an  effective  promise.  The  cases  of 
debts  barred  by  the  Statute  of  Limitations,  of  debts  incurred  by 
infants,  of  debts  of  bankrupts,  are  generally  put  for  illustration  of  the 
rule.  Express  promises  founded  on  such  pre-existing  equitable  obliga- 
tions may  be  enforced ;  there  is  a  good  consideration  for  them ;  they 
merely  remove  an  impediment  created  by  law  to  the  recovery  of  debts 
honestly  due,  but  which  public  policy  protects  the  debtors  from  being 
compelled  to  pay.  In  all  these  cases  there  was  originally  a  quid  pro 
quo,  and  according  to  the  principles  of  natural  justice  the  party 
receiving  ought  to  pay ;  but  the  legislature  has  said  he  shall  not  be 
coerced ;  then  comes  the  promise  to  pay  the  debt  that  is  barred,  the 
promise  of  the  man  to  pay  the  debt  of  the  infant,  of  the  discharged 
bankrupt  to  restore  to  his  creditor  what  by  the  law  he  had  lost.  In  all 
these  cases  there  is  a  moral  obligation  founded  upon  an  antecedent 
valuable  consideration.  These  promises,  therefore,  have  a  sound  legal 
basis.  They  are  not  promises  to  pay  something  for  nothing  ;  not  naked 
pacts,  but  the  voluntary  revival  or  creation  of  obligations  which  before 
existed  in  natural  law,  but  which  had  been  dispensed  with,  not  for  the 
benefit  of  the  party  obliged  solely,  but  principally  for  the  public  con- 
venience. If  moral  obligation,  in  its  fullest  sense,  is  a  good  substratum 
for  an  express  promise,  it  is  not  easy  to  perceive  why  it  is  not  equally 
good  to  support  an  implied  promise.  What  a  man  ought  to  do,  gener- 
ally he  ought  to  be  made  to  do,  whether  he  promise  or  refuse.  But  the 
law  of  society  has  left  most  of  such  obligations  to  the  interior  forum,  as 
the  tribunal  of  conscience  has  been  aptly  called.  Is  there  not  a  moral 
obligation  upon  every  son  who  has  become  affluent  by  means  of  the 
education  and  advantages  bestowed  upon  him  by  his  father,  to  relieve 
that  father  from  pecuniary  embarrassment,  to  promote  his  comfort  and 
happiness,  and  even  to  share  with  him  his  riches,  if  thereby  he  will  be 
made  happy?  And  yet  such  a  son  may,  with  impunity,  leave  such  a 
father  in  any  degree  of  penury  above  that  which  will  expose  the  com- 
munity in  which  he  dwells  to  the  danger  of  being  obliged  to  preserve 
him  from  absolute  want.  Is  not  a  wealthy  father  under  strong  moral 
obligation  to  advance  the  interest  of  an  obedient,  well-disposed  son,  to 
furnish  him  with  the  means  of  acquiring  and  maintaining  a  becoming 
rank  in  life,  to  rescue  him  from  the  horrors  of  debt  incurred  by  misfor- 
tune ?  Yet  the  law  will  uphold  him  in  any  degree  of  parsimony,  short 
of  that  which  would  reduce  his  son  to  the  necessity  of  seeking  public 
charity.  y 
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Without  doubt  there  are  great  interests  of  society  which  justify 
withholding  the  coercive  arm  of  the  law  from  these  duties  of  imperfect 
obligation,  as  they  are  called ;  imperfect,  not  because  they  are  less 
binding  upon  the  conscience  than  those  which  are  called  perfect,  but 
because  the  wisdom  of  the  social  law  does  not  impose  sanctions  upon 
them. 

A  deliberate  promise  in  writing,  made  freely  and  without  any  mis- 
take, one  which  may  lead  the  party  to  whom  it  is  made  into  contracts 
and  expenses,  cannot  be  broken  without  a  violation  of  moral  duty.  But 
if  there  was  nothing  paid  or  promised  for  it,  the  law,  perhaps  wisely, 
leaves  the  execution  of  it  to  the  conscience  of  him  who  makes  it.  It  is 
only  when  the  party  making  the  promise  gains  something,  or  he  to 
whom  it  is  made  loses  something,  that  the  law  gives  the  promise  valid- 
ity. And  in  the  case  of  the  promise  of  the  adult  to  pay  the  debt  of  the 
infant,  of  the  debtor  discharged  by  the  Statute  of  Limitations  or  bank- 
ruptcy, the  principle  is  preserved  by  looking  back  to  the  origin  of  the 
transaction,  where  an  equivalent  is  to  be  found.  An  exact  equivalent 
is  not  required  by  the  law  ;  for  there  being  a  consideration,  the  parties 
are  left  to  estimate  its  value :  though  here  the  courts  of  equity  will  step 
in  to  relieve  from  gross  inadequacy  between  the  consideration  and  the 
promise. 

These  principles  are  deduced  from  the  general  current  of  decided 
cases  upon  the  subject,  as  well  as  from  the  known  maxims  of  the  com- 
mon law.  The  general  position,  that  moral  obligation  is  a  sufficient 
consideration  for  an  express  promise,  is  to  be  limited  in  its  application 
to  cases  where  at  some  time  or  other  a  good  or  valuable  consideration 
has  existed. 

A  legal  obligation  is  always  a  sufficient  consideration  to  support 
either  an  express  or  an  implied  promise ;  such  as  an  infant's  debt  for 
necessaries,  or  a  father's  promise  to  pay  for  the  support  and  education 
of  his  minor  children.  But  when  the  child  shall  have  attained  to  man- 
hood, and  shall  have  become  his  own  agent  in  the  world's  business,  the 
debts  he  incurs,  whatever  may  be  their  nature,  create  no  obligation 
upon  the  father ;  and  it  seems  to  follow,  that  his  promise  founded  upon 
such  a  debt  has  no  legally  binding  force. 

The  cases  of  instruments  under  seal  and  certain  mercantile  contracts, 
in  which  considerations  need  not  be  proved,  do  not  contradict  the  prin- 
ciples above  suggested.  The  first  import  a  consideration  in  themselves, 
and  the  second  belong  to  a  branch  of  the  mercantile  law,  which  has 
found  it  necessary  to  disregard  the  point  of  consideration  in  respect  to 
instruments  negotiable  in  their  nature  and  essential  to  the  interests  of 
commerce. 

Instead  of  citing  a  multiplicity  of  cases  to  support  the  positions  I 
haze  taken,  I  will  only  refer  to  a  very  able  review  of  all  the  cases  in 
the  note  in  3  Bos.  &  Pul.  249.  The  opinions  of  the  judges  had  been 
variant  for  a  long  course  of  years  upon  this  subject,  but  there  seems  to 
be  no  case  in  which  it  was  nakedly  decided,  that  a  promise  to  pay  the 


374  VALEKTINE   V.    FOSTEE.  [CHAP.   II. 

debt  of  a  son  of  full  age,  not'  living  with  his  father,  though  the  debt 
were  incurred  by  sickness  which  ended  in  the  death  of  the  son,  with- 
out a  previous  request  by  the  father  proved  or  presumed,  could  be  en- 
forced by  action. 

It  has  been  attempted  to  show  a  legal  obligation  on  the  part  of  the 
defendant  by  virtue  of  our  statute,  which  compels  lineal  kindred  in  the 
ascending  or  descending  line  to  support  such  of  their  poor  relations  as 
are  likely  to  become  chargeable  to  the  town  where  they  have  their  set- 
tlement. But  it  is  a  sufficient  answer  to  this  position,  that  such  legal 
obligation  does  not  exist  except  in  the  very  cases  provided  for  in  the 
statute,  and  never  until  the  party  charged  has  been  adjudged  to  be  of 
sufficient  ability  thereto.  We  do  not  know  from  the  report  any  of  the 
facts  which  are  necessary  to  create  such  an  obligation.  Whether  the 
deceased  had  a  legal  settlement  in  this  Commonwealth  at  the  time  of 
his  death,  whether  he  was  likely  to  become  chargeable  had  he  lived, 
whether  the  defendant  was  of  sufficient  ability,  are  essential  facts  to  be 
adjudicated  by  the  court  to  which  is  given  jurisdiction  on  this  subject. 
The  legal  liability  does  not  arise  until  these  facts  have  all  been  ascer- 
tained by  judgment,  after  hearing  the  party  intended  to  be  charged. 

For  the  foregoing  reasons  we  are  all  of  opinion  that  the  nonsuit 
directed  hy  the  Court  of  Common  Pleas  was  right,  and  that  judgment 
be  entered  thereon  for  costs  for  the  defendant. 


JOSEPH   VALENTINE  v.  JAMES   FOSTEE. 
Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1840. 

[Reported  in  1  Metcalf,  520.] 

Indebitatus  assumpsit  for  money  paid,  &c.  The  report  of  the  Chief 
Justice,  before  whom  the  case  was  tried,  was  in  substance  this  :  The 
plaintiff  was  formerly  owner  of  three-eighths  of  a  vessel  in  his  own 
right,  and  held  two-eighths  thereof  in  his  name  as  trustee  for  the 
defendant.  An  action  was  brought  against  the  plaintiff  and  others,  as 
owners  of  the  vessel,  for  a  demand  alleged  to  be  due  to  one  Vinal.  In 
the  trial  of  that  action,  the  plaintiff  called  the  defendant  as  a  witness, 
who  was  objected  to  on  the  ground  of  interest :  whereupon  the  plain- 
tiff executed  and  delivered  to  him  a  release  from  all  liability  to  con- 
tribution for  any  sum  which  might  be  recovered  in  that  suit,  and  the 
defendant  gave  his  testimony.  Vinal  recovered  judgment  in  that  suit, 
at  the  March  Term  of  this  court  in  Suffolk,  1836  ;  and  the  present 
action  was  brought  to  recover  a  part  of  the  amount  paid  by  the  plain- 
tiff in  satisfaction  of  that  judgment. 

To  maintain  the  action,  the  plaintiff  offered  to  prove  that  after  the 
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trial  of  Vinal's  said  action,  it  appearing  that  the  defendant's  testimony 
was  of  little  importance,  the  plaintiff  proposed  to  the  defendant  to 
give  him  back  the  release  and  take  no  advantage  of  it ;  and  that  the 
defendant,  in  reply,  said  it  would  make  no  difference  —  he  would  take 
no  advantage  of  it. 

It  was  admitted  that  the  plaintiff  had  no  other  ground  to  avoid  the 
release,  but  a  subsequent  parol  promise  without  any  new  consideration. 

A  nonsuit  was  entered,  subject  to  the  opinion  of  the  whole  Court. 

H.  H.  Fuller,  for  the  plaintiff.  A  promise  to  pay  a  debt  once  due 
operates  as  a  waiver  of  any  mere  legal  discharge.  The  original  debt, 
when  not  in  fact  paid,  constitutes  a  continuing  moral  obligation  which 
is  a  sufficient  consideration  for  such  promise.  Chit.  Con.,  Perkins's 
ed.,  40,  and  cases  there  cited.  In  Willing  v.  Peters,  12  S.  &  R.  177,  a 
debtor,  after  he  had  been  released  on  paying  a  part  of  the  debt,  was 
held  liable  on  his  promise  to  pay  the  balance.  A  fortiori,  it  would 
seem,  is  the  defendant  in  this  case  liable  on  his  promise,  as  he  paid 
nothing  for  his  release. 

Welch,  for  the  defendant.  In  Willing  v.  Peters  the  release  was 
executed  at  the  request  and  for  the  benefit  of  the  defendant ;  which 
distinguishes  it  from  the  present  case. 

The  doctrine  of  moral  obligation,  as  properly  understood,  and  as 
illustrated  by  recent  decisions,  does  not  apply  to  the  defendant's  prom- 
ise. See  3  Bos.  &Pul.  249,  note  ;  Chit.  Con.,  Perkins's  ed.,  42  ;  Little- 
field  v.  Shee,  2  Barn.  &  Adolph.  811 ;  Meyer  v.  Haworth,  8  Adolph.  & 
Ellis,  467 ;  Smith  v.  Ware,  13  Johns.  257  ;  Mills  v.  Wyman,  3  Pick. 
207  ;  Cook  v.  Bradley,  7  Conn.  57  ;  Loomis  v.  Newhall,  15  Pick.  159  ; 
Hawley  v.  Farrar,  1  Vt.  420. 

It  is  against  the  policy  of  the  law  that  the  promise  in  this  case 
should  be  enforced. 

Shaw,  C.  J.  The  single  question  in  this  case  is,  whether  a  pre-ex- 
isting liability  to  contribution,  voluntarily  released  by  the  party  to 
whom  it  is  due  to  the  party  liable,  in  order  to  qualify  him  as  a  witness 
in  a  trial  at  law  between  the  releasor  and  a  third  party,  is  a  good 
consideration  for  a  subsequent  promise  to  pay  such  contribution. 

This  action  is  one  of  new  impression,  and  attempts  to  carry  the  doc- 
trine of  legal  liability,  arising  upon  an  express  promise  made  in  con- 
sideration of  moral  obligation,  somewhat  further  than  it  has  yet  been 
carried. 

It  is  difficult  to  reduce  this  principle  to  a  rule  sufficiently  accurate 
for  practical  use,  on  account  of  the  looseness  and  uncertainty  attend- 
ing the  notion  of  moral  obligation  or  moral  duty. 

In  Mills  v.  Wyman,  3  Pick.  207,  where  the  subject  was  largely  dis- 
cussed, it  was  attempted  to  restrain  and  limit  the  generality  of  the 
principle  broadly  laid  down,  that  a  moral  obligation  is  a  sufficient 
consideration  for  an  express  promise,  by  confining  it  to  cases  where 
there  has  been  some  pre-existing  legal  obligation,  which  has  become 
inoperative  by  force  of  positive  law  ;  and  the  cases  of  debts  barred  by 
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the  Statute  of  Limitations,  by  a  discharge  under  bankrupt  and  insolv- 
ent laws,  and  debts  incurred  by  infants,  are  put  by  way  of  illustration. 
But  it  is  difficult  to  reconcile  all  the  cases  on  the  subject  upon  this 
principle.     Lee  v.  Muggeridge,  5  Taunt.  36. 

In  some  other  cases  another  distinction  has  been  somewhat  relied 
on,  to  wit,  when  there  is  or  would  be  a  legal  obligation,  but  where  the 
remedy  is  taken  away  by  positive  law,  or  where  the  obligor  is  exempted 
from  legal  liability  on  considerations  of  policy.  The  only  case  I  have 
found,  where  an  action  has  been  held  to  lie  upon  an  express  promise  to 
pay  a  debt  which  had  been  voluntarily  released,  is  that  of  Willing  v. 
Peters,  12  S.  &  R.  177.  It  was  a  case  where  the  debtor,  having 
become  insolvent,  made  an  assignment  for  the  benefit  of  all  his  credit- 
ors, containing  a  clause  of  release  on  the  part  of  the  creditors,  in 
consideration  of  the  assignment.  A  dividend  had  been  received  by 
the  plaintiff,  the  creditor,  after  which  the  debtor  made  an  express 
promise  to  pay  the  balance  of  the  debt  when  he  should  become  able. 
There,  although  it  was  argued  that  the  release  was  voluntarily  made, 
and  though  it  actually  extinguished  the  whole  debt  by  an  instrument 
under  seal,  which  imported  a  consideration,  yet  the  analogy  was  so 
strong  to  the  case  of  a  discharge  under  a  bankrupt  or  insolvent  law, 
in  which  it  had  always  been  held  that  an  action  might  be  maintained 
on  an  express  promise  to  pay  the  balance  of  the  debt,  that  the  Court 
decided  in  favor  of  the  plaintiff. 

But  we  think  there  are  several  considerations  which  distinguish  the 
present  case  from  that  cited. 

"We  are  then  to  consider  that,  in  becoming  party  to  an  assignment 
made  by  an  insolvent  debtor,  the  release  is  executed  at  the  request 
and  for  the  benefit  of  the  debtor.  And  it  has  an  important  bearing 
in  all  those  cases  that  the  discharge  or  exemption,  by  which  the  debtor 
is  held  not  liable  to  an  action,  is  created  for  his  benefit.  Then  apply- 
ing the  rule,  that  a  party  may  waive  an  exception  made  for  his  benefit, 
and  that  he  does  waive  it  by  an  express  promise,  it  affords  a  strong 
legal  ground  for  the  maintenance  of  an  action  upon  such  express 
promise.  21  Amer.  Jurist,  278  ;  3  Bos.  &  Pul.  249,  note.  But  in  case 
of  a  release  given  in  court  to  qualify  a  person  as  witness,  the  act  can 
in  no  sense  be  regarded  as  done  at  the  request  or  for  the  benefit  of  the 
releasee.  On  the  contrary,  the  act  is  for  the  benefit  of  the  releasor, 
that  he  may  have  the  advantage  of  the  releasee's  testimony  ;  and  the 
understanding  in  all  such  cases  is,  that  he  prefers  relinquishing  for  ever 
any  actual  or  contingent  claim  which  he  may  have  upon  the  releasee, 
rather  than  forego  the  advantage  he  expects  to  derive  from  his 
testimony. 

We  also  think  there  is  another  distinction  between  the  case  at  bar 
and  the  case  eited,  founded  in  obvious  and  strong  considerations  of 
policy.  A  release  given  to  qualify  a  witness  is  usually  given  in  open 
court,  in  presence  of  the  jury.  It  must  be  full  and  complete,  to  the 
satisfaction  of  the  Court ;  it  is  exhibited  and  represented  as  an  abso- 
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lute  and  complete  discharge  of  all  interest  in  the  event  of  the  suit.  If 
it  should  come  to  be  considered  that  such  a  release  merely  took  away  a 
legal  remedy,  that  it  left  the  moral  obligation  subsisting  in  its  full  force, 
and  that  the  legal  obligation  would  be  revived  by  expressions  on  which 
it  might  be  left  to  a  jury  to  find  a  promise,  it  would  introduce  an  ele- 
ment of  doubt  as  to  the  force  and  effect  of  such  a  release.  It  might 
well  be  argued  that  it  was  merely  formal,  and  left  the  witness  still  sub- 
stantially interested  ;  and  would  have  a  secret  injurious  effect  upon  the 
credit  due  to  released  witnesses. 

Without  therefore  giving  an  opinion  in  reference  to  a  case  where  a 
creditor  has  executed  a  release,  to  enable  an  insolvent  debtor  to  obtain 
his  discharge  under  a  general  assignment,  the  court  are  of  opinion  that, 
where  a  release  has  been  voluntarily  executed  and  delivered  by  a 
creditor  to  his  debtor,  for  the  express  purpose  of  discharging  all  inter- 
est and  qualifying  him  as  a  witness  for  his  own  benefit,  there  remains 
no  moral  obligation  to  pay  the  debt,  which  is  sufficient  to  afford  a  con- 
sideration for  a  new  promise  upon  which  an  action  will  lie. 

Nonsuit  to  stand} 


SAMUEL  0.  DEARBORN  and  Another  v.  FRANCIS 
BOWMAN. 

Supreme  Judicial  Court  of  Massachusetts,   October  Term,   1841. 

[Reported  in  3  Metcalf,  155.] 

Assumpsit  on  a  note  in  these  terms  :  "June  17,  1839.  I  promise  to 
pay  Dearborn  &  Bellows  sixty  dollars  in  ninety  days,  value  received. 
Bowman."  Defence :  want  of  consideration.  The  case  came  before 
this  Court  upon  a  statement  of  the  testimony  given  in  the  trial  thereof 
in  the  Court  of  Common  Pleas,  which  the  parties  agreed  should  be 
taken  as  a  statement  of  the  facts  of  the  case.  That  statement  was 
as  follows :  — 

' '  The  defendant,  to  show  that  there  was  no  consideration  for  the 
note,  introduced  Gen.  Thomas  A.  Staples  as  a  witness,  who  testified 
that  at  the  democratic  county  convention  held  in  October,  1837,  in  the 
county  of  Middlesex,  the  defendant  was  nominated,  as  one  of  the  can- 
didates of  the  democratic  party,  for  election  to  the  State  senate  from 
the  county  of  Middlesex,  at  the  following  November  election ;  and  that 
at  the  same  convention  the  witness  was  chosen  a  member,  and  made 
chairman  of  the  democratic  county  committee  for  said  county,  for  the 
ensuing  year ;  that  it  was  the  duty  of  said  committee  to  procure  and 
cause  to  be  printed  and  circulated  in  the  county,  previous  to  the  elec- 

1  See  Shepard  v.  Rhodes,  7  R.  I.  470,  474;  Warren  v.  Whitney,  24  Maine, 
561.  — Ed. 
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tion,  such  papers,  addresses  and  documents,  as  would  best  promote  the 
success  of  the  democratic  party,  and  secure  the  election  of  its  candi- 
dates to  office ;  that  the  plaintiffs,  by  the  request  of  the  witness,  fur- 
nished extra  papers  to  the  amount  of  $105  during  the  months  of 
October  and  November ;  and  on  or  about  the  16th  of  November,  1837, 
they  rendered  their  bill  to  him  for  the  same,  and  the  bill  was  charged 
to,  and  made  out  against,  the  democratic  county  committee.  The  wit- 
ness said  it  was  customary,  he  believed,  for  the  committee  after  an 
election  to  collect  the  bills  of  expenses  attending  the  canvass,  and 
apportion  the  amount  among  the  candidates  of  the  party,  who  usually 
paid  their  respective  proportions  ;  especially  if  they  were  elected.  The 
defendant  was  not  elected  to  the  Senate  in  1837,  but  had  been  the  year 
previous.  The  witness  said  that  the  defendant  had  not  paid  any  thing 
on  account  of  the  expenses  of  the  election  in  1837  ;  that  he  had  never 
spoken  to  or  had  any  acquaintance  with  him  until  since  the  commence- 
ment of  this  action ;  that  he  had  never  agreed  to  pay,  nor  given  the 
witness  to  understand  that  he  would  pay,  any  thing  on  account  of  said 
expenses ;  that  there  was  no  subscription  paper,  or  other  written  or 
verbal  engagement,  by  which  he  had  promised  to  pay  ;  that  the  witness 
had  paid  $142  from  his  own  funds  towards  defraying  the  expenses  of 
the  election  in  1837,  and  that  he  had  no  legal  claim  upon  the  defendant 
or  any  other  person  for  contribution ;  that  if  the  defendant  should 
offer  to  pay  him  $60,  or  any  other  sum,  he  should  take  it.  The  witness 
said  that  the  extra  papers,  furnished  by  the  plaintiffs,  [and  in  part  pay- 
ment of  which  it  is  agreed  by  the  parties  that  the  note  in  suit  was 
given]  were  furnished  by  his  order ;  that  the  plaintiffs  had  repeatedly 
called  on  him  as  chairman  to  pay  the  bill  before  the  date  of  said  note ; 
that  the  defendant  had  never  requested  or  authorized  him  to  procure 
or  furnish  any  printing  or  papers  on  his  account  or  credit.  He  also 
said  he  could  not  say  but  that  he  had  authorized  the  plaintiffs  to  col- 
lect of  the  defendant  his  proportion  of  the  expenses. 

"Aaron  Dow  testified  that  the  plaintiffs,  or  one  of  them,  had  often 
called  on  the  defendant  for  his  share  or  proportion  of  the  expenses  of 
the  election  in  1837  ;  that  the  defendant  said  he  was  not  bound  or  was 
not  liable  to  pay  any  thing,  but  would  do  what  was  proper,  and  would 
pa}-  if  it  was  right  that  he  should.  The  witness  was  present  when  the 
note  i.n  suit  was  given.  The  defendant  refused  to  make  the  note  pay- 
able to  order,  because  he  doubted  to  whom  he  was  bound  to  pay  it ; 
whether  to  Staples  or  the  plaintiffs.  At  the  time  the  note  was  given, 
or  at  one  of  the  times  when  one  of  the  plaintiffs  called  on  the  defend- 
ant, he  (the  plaintiff)  said  that  the  plaintiffs  had  no  legal  claim  against 
the  defendant ;  and  he  produced  no  bill.  He  said  he  was  authorized  to 
collect  of  the  defendant  his  proportion  of  the  expenses  by  the  chair- 
man of  the  county  committee. 

"  B.  E.  Hale  testified  that  he  was  chairman  of  a  committee  in  1839, 
appointed  at  a  convention  of  the  democratic  party  that  year,  to  collect 
the  arrearages  of  bills    from   the    candidates   for   office,  and  pay  the 
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expenses  of  the  elections  held  prior  to  that  time  ;  that  he  wrote  to  the 
defendant  for  his  proportion,  but  received  no  answer ;  that  he  after- 
wards saw  the  defendant,  conversed  with  him  on  the  subject,  and  the 
defendant  said  he  would  pay  if  it  was  proper  that  he  should  ;  and  in 
a  conversation  holden  with  the  defendant  subsequently,  the  defendant 
said  he  would  pay.  The  witness  after  that  gave  Bellows,  one  of  the 
plaintiffs,  a  written  order  on  the  defendant  for  his  assessment  some 
time  before  the  date  of  the  note  in  suit.  The  witness  said  he  heard 
Gen.  Staples  authorize  the  plaintiffs  to  collect  of  the  defendant  his 
proportion  of  the  expenses  ;  and  the  witness  said  it  was  customary  for 
the  candidates  of  the  party  to  pay  the  expenses." 

J.  G.  Abbott,  for  the  plaintiffs. 

Buitrick,  for  the  defendant. 

Shaw,  C.  J.  The  defence  to  the  action  to  recover  the  amount  of 
this  note  is  want  of  consideration.  It  is  manifest  from  the  note  itself 
that  it  is  not  a  negotiable  instrument,  being  payable  neither  to  order 
nor  to  bearer ;  indeed  it  appears  by  the  case  that  the  defendant 
declined  making  it  negotiable.  But  total  want  of  consideration  is  a 
good  defence  even  to  an  action  on  a  negotiable  note,  when  brought  by 
the  promisee  against  the  maker.  Then  the  question  is,  whether  upon 
the  facts  shown  any  consideration  appears  for  this  promise.  The  note 
was  given  in  consequence  of  services  before  that  time  performed  by 
the  plaintiffs,  in  printing  and  circulating  extra  papers  and  documents, 
previously  to  an  election  of  State  senators  at  which  the  defendant 
was  a  candidate.  Such  services  imposed  no  obligation,  legal  or  moral, 
on  the  defendant ;  and  it  would  be  somewhat  dangerous  to  hold  that 
the j'  created  any  honorary  obligation  on  him  to  pay  for  them.  Nor 
would  it  be  aided  in  a  legal  view  by  a  previous  custom,  if  proved,  for 
candidates  to  contribute  to  the  payment  of  similar  expenses,  whether 
successful  or  otherwise  in  the  election. 

Nor  were  these  services  performed  at  the  request  of  the  defendant. 
On  the  contrary,  it  appears  by  the  evidence  that  they  were  performed 
by  [sic]  Gen.  Staples,  chairman  of  the  county  committee,  who  alone  was 
responsible  for  the  payment,  and  between  whom  and  the  defendant 
there  was  no  privity,  nor  even  any  communication  until  long  after 
the  services  had  been  performed.  The  rule  of  law  seems  to  be  now 
well  settled  —  though  it  may  have  formerly  been  left  in  doubt — that 
the  past  performance  of  services  constitutes  no  consideration  even  for 
an  express  promise,  unless  they  were  performed  at  the  express  or 
implied  request  of  the  defendant,  or  unless  they  were  done  in  per- 
formance of  some  duty  or  obligation  resting  on  the  defendant.  Mills 
v.  Wyman,  3  Pick.  207  ;  Loomis  v.  Newhall,  15  Pick.  159  ;  Dodge  v . 
Adams,  19  Pick.  429.  As  the  services  performed  by  the  plaintiffs  were 
not  clone  at  the  request  of  the  defendant,  as  they  were  not  done  in 
the  fulfilment  of  any  duty  or  obligation  resting  on  him,  there  was  no 
consideration  to  convert  the  express  promise  of  the  defendant  into  a 
legal  obligation. 
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Another  ground,  however,  was  taken  in  behalf  of  the  plaintiffs, 
which  was,  that  the  discharge  by  the  plaintiffs  of  their  legal  demand 
against  Staples  was  a  good  consideration  for  the  defendant's  promise 
to  them.  If  such  discharge  was  in  fact  given,  and  given  at  the 
defendant's  request ;  or  if  the  defendant  had  promised  to  pay,  if  they 
would  discharge  Staples  pro  tanto,  and  they  did  discharge  him ;  it 
would  have  been  a  good  consideration  for  the  defendant's  promise. 
But  there  is  no  evidence  to  establish  the  fact. 

The  Court  are  of  opinion  that  there  was  no  legal  consideration  for  the 
defendant's  promise,  and  that  no  action  can  be  maintained  upon  it. 

Plaintiffs  nonsuit. 


DAVID   ILSLEY  v.  JOHN  JEWETT  and  Others. 
Supreme  Judicial  Court  of  Massachusetts,  November  Term,  1841. 

[Reported  in  3  Metcalf,  439.] 

This  was  an  action  of  debt  on  a  bond  for  the  liberty  of  the  prison 
limits,  and  was  submitted  to  the  Court  on  the  following  facts  agreed 
by  the  parties  :  — ■ 

In  1814,  the  plaintiff  paid  money  as  surety  for  John  Jewett,  one  of 
the  defendants,  and  in  1840  brought  a  suit  against  him  to  recover  back 
the  money  so  paid.  Said  Jewett,  among  other  defences,  relied  on  the 
Statute  of  Limitations.  The  plaintiff,  to  meet  this  part  of  the  defence, 
proved  a  part  payment  by  the  defendant,  in  1839,  and  by  reason  thereof 
recovered  judgment  against  him  at  November  Term,  1840,  as  stated 
and  shown  in  the  report  of  the  case  of  lisle}'  v.  Jewett,  2  Met.  168, 
which  is  to  be  considered  as  part  of  this  case.  Said  judgment  was  for 
the  sum  of  $349.89  damages,  and  $44.95  costs  of  suit,  and  the  plaintiff 
took  out  execution  thereon,  and  caused  the  defendant  to  be  committed, 
on  said  execution,  to  the  jail  in  Ipswich.  Said  defendant,  and  his  co- 
defendants  in  this  suit,  as  his  sureties,  thereupon  gave  bond  for  the 
liberty  of  the  prison  limits,  conditioned  (as  is  required  \>y  the  Eev. 
Stats.,  c.  97,  §  G3),  that  he  would  not  go  without  the  exterior  limits 
of  the  prison  until  he  should  be  lawfully  discharged,  &c.  But  after  the 
giving  of  said  bond,  and  before  the  commencement  of  this  suit,  and 
also  before  he  was  discharged,  he  went,  several  times,  without  the 
boundaries  of  the  town  of  Ipswich. 

Defendants  to  be  defaulted,  if  such  going  without  the  boundaries  of 
the  town  of  Ipswich  was  a  breach  of  the  condition  of  said  bond  ;  if  not, 
the  plaintiff  to  become  nonsuit. 

0.  P-  Lord,  for  the  plaintiff.  By  the  Rev.  Stats.,  c.  14,  §  14,  a 
debtor,  committed  on  execution  issuing  upon  a  judgment  recovered  on 
a  contract  made  before  the  2d  of  April,  1834,  is  entitled  only  to  the 
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limits  of  the  jail  yard  as  established  by  Stat.  1834,  c.  201 ;  viz.,  the 
boundaries  of  the  city  or  town  in  which  the  jail  to  which  he  is  commit- 
ted is  situated.  The  single  question  presented  by  the  facts  agreed  is, 
therefore,  this :  Was  the  judgment  recovered  by  the  plaintiff  against 
John  Jewett,  in  1840,  recovered  on  a  contract  made  in  1814  or  in  1839  ? 
on  the  old  contract,  which  arose  upon  the  plaintiff's  paying  money  for 
him,  as  his  surety,  or  on  the  new  promise  made  by  him,  in  1839,  by  his 
making  part  payment  ? 

The  Statute  of  Limitations  bars  only  the  remedy  on  a  contract,  and 
does  not  discharge  the  contract  itself.  Unless  a  new  promise  or  ac- 
knowledgment is  made,  the  remedy  is  barred  from  considerations  of 
public  policy,  laying  out  of  the  question  any  consideration  whether 
the  debt  be  or  be  not  paid.  Per  Sedgwick,  J.,  7  Mass.  517;  S.  P. 
13  Mass.  203.  But  when  a  new  promise  or  acknowledgment  is  made, 
"  the  contract  is  not  within  the  intent  of  the  statute."  Baxter  v.  Penni- 
man,  8  Mass.  134  ;  Fiske  v.  Needham,  11  Mass.  453.  See  also  Newlin 
v.  Duncan,  1  Harring.  204. 

A  judgment  on  a  demand  which  is  taken  out  of  the  operation  of  the 
Statute  of  Limitations  by  a  new  promise  is  recovered  on  the  original 
contract,  and  not  on  the  new  promise.  This  appears  from  various 
considerations.  Thus:  In  Cogswell  v.  Dolliver,  2  Mass.  223,  it  was 
said  by  Sedgwick,  J.,  that  if  any  articles  charged  in  an  account  were 
sold  and  delivered  within  six  years  next  before  action  brought,  "  they 
will  draw  after  them  the  articles  beyond  six  years,  and  exempt  them 
from  the  operation  of  the  statute." 

An  acknowledgment  made  after  action  brought  will  support  the  action 
on  the  original  contract.  Yea  v.  Fouraker,  2  Bur.  1099.  So  an  ac- 
knowledgment by  an  executor,  administrator,  or  guardian,  will  bind  the 
estate  of  the  deceased  or  the  ward.  Brown  v.  Anderson,  13  Mass. 
203  ;  Emerson  v.  Thompson,  16  Mass.  429  ;  Manson  v.  Felton,  16 
Pick.  206.  So  an  acknowledgment  made  to  a  stranger  will  prevent 
the  operation  of  the  statute.  Richardson  v.  Fen,  Lofft,  86  ;  Mount- 
stephen  v.  Brooke,  3  Barn.  &  Aid.  141 ;  Peters  v.  Brown,  4  Esp. 
46  ;  Harvey  v.  Tobey,  15  Pick.  99.  And  a  parol  acknowledgment  of 
a  contract,  required  by  the  Statute  of  Frauds  to  be  in  writing,  has  the 
same  effect.  Gibbons  v.  M'Casland,  1  Barn.  &  Aid.  690.  So  an  ac- 
knowledgment by  one  joint  debtor  will  bind  the  others.  Whitcomb  v. 
Whiting,  2  Doug.  652  ;  Perham  v.  Raynal,  2  Bing.  306  ;  Johnson  v. 
Beardslee,  15  Johns.  3  ;  White  v.  Hale,  3  Pick.  291.  Even  by  one 
partner  after  a  dissolution  of  the  partnership.  Wood  v.  Braddick, 
1  Taunt.  104  ;  Simpson  v.  Geddes,  2  Bay,  533. 

In  addition  to  all  these  proofs  that  the  original  contract  has  always 
been  regarded  as  the  cause  of  action,  is  the  universal  practice  of  de- 
claring on  the  original  contract,  and  the  established  doctrine  that  proof 
of  a  new  promise  supports  such  declaration.  Leaper  v.  Tatton,  16 
East,  423  ;  Upton  v.  Else,  12  Moore,  304. 

Perkins  (  Ward  was  with  him) ,  for  the  defendants.     John  Jewett,  by 
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giving  the  plaintiff  a  negotiable  note  in  part  payment  (2  Met.  169), 
entered  into  a  new  contract,  and  gave  the  plaintiff  a  new  remedy. 
"The  reason,"  say  Lord  Ellenborough  and  Parke,  J.,  "  why  a  part 
payment  takes  a  case  out  of  the  statute  is,  that  it  is  evidence  of  a  fresh 
promise."  1  Barn.  &  Aid.  93  ;  3  Barn.  &  Adolph.  511  ;  S.  P.  Sigour- 
ney  v.  Drury,  14  Pick.  390,  391  ;  Clark  v.  Hooper,  10  Bing.  481.  A 
new  promise  subjects  a  defendant  to  the  remedy  applicable  to  a  new 
contract.  In  Presbrey  v.  Williams,  15  Mass.  194,  where  part  payment 
had  been  made  on  a  note,  Jackson,  J.,  said,  the  plaintiff  "  might  have 
brought  his  action  "  on  the  day  of  such  payment,  "  as  upon  the  new 
promise  then  made."  In  Little  v.  Blunt,  9  Pick.  494,  Wilde,  J.,  says  : 
"  the  new  promise  actually  gives  the  remedy,  and  is  substantially  the 
cause  of  action."  And  Richardson,  C.  J.,  in  Exeter  Bank  v.  Sullivan, 
6  N.  H.  136,  says,  "the  new  promise  is  not  deemed  to  be  a  continu- 
ance of  the  original  promise,  but  a  new  contract  supported  by  the 
original  consideration."  S.  P.  3  Bing.  643,  per  Gaselee,  J.,  Pittam  v. 
Foster,  1  Barn.  &  Cres.  250  ;  Tanner  v.  Smart,  6  Barn.  &  Cres.  606  ; 
Jones  v.  Moore,  5  Binn.  577  ;  4  Phil.  Ev.  (4th  Amer.  ed.)  138  ;  Bell 
v.  Morrison,  1  Pet.  371.  Acknowledgment  of  a  promise  by  a  party, 
and  that  he  has  not  performed  it,  "creates  a  debt,"  sajrs  Bayley,  J., 
16  East,  423.  These  authorities  show  that  a  new  promise  does  not 
operate  by  way  of  reviving  the  old  promise  or  waiving  the  statute  bar, 
but  by  creating  a  fresh  contract.  There  is,  at  the  present  day,  no  dif- 
ference between  promises  to  pay  debts  barred  by  the  Statute  of  Limita- 
tions and  debts  discharged  under  a  bankrupt  or  insolvent  act,  or  debts 
contracted  during  infanc3'.  An  express  promise  is  necessary  to  re- 
move either  of  these  bars.  Robarts  v.  Robarts,  3  Car.  &  P.  296  ; 
Oakes  v.  Mitchell,  3  Shepley,  360  ;  Moore  v.  Bank  of  Columbia,  6  Pet. 
86  ;  Sands  v.  Gelston,  15  Johns.  519.  As  it  regards  the  Statute  of 
Limitations,  there  must  be  a  cause  of  action  within  six  3'ears  ;  and  that 
cause  accrues  upon  the  making  of  a  new  express  promise.  The  old 
promise  —  as  in  case  of  a  bankrupt  or  infant  —  is  merely  a  basis  or 
consideration  for  the  new  one.  Lonsdale  v.  Brown,  4  Wash.  C.  C.  150  ; 
Searight  v.  Craighead,  1  Pennsyl.  138  ;  Mills  v.  Wyman,  3  Pick.  209, 
210.  The  new  promise  may  be  declared  on  (1  Kelw.  N.  Prius,  4th 
Amer.  ed.,  49),  which  shows  that  it  is  a  new  cause  of  action.  It  is, 
indeed,  the  common  practice,  as  Lord  Ellenborough  says,  16  East,  423, 
to  declare  on  the  original  contract.  "Probably,"  says  Best,  C.  J.,  12 
Moore,  304,  "  the  new  promise  ought  in  strictness  to  be  declared  on 
specially,  but  the  practice  is  inveterate  the  other  way."  In  3  Bing. 
332,  he  expressed  a  still  stronger  opinion.  But  this  practice  is  anoma- 
lous, and  is  not  allowed  in  suits  by  executors  or  administrators.  In 
England,  and  perhaps  in  all  the  States  of  the  Union  except  Massachu- 
setts and  New  Hampshire,  if  an  executor  or  administrator  sues  for  a 
debt  of  the  deceased,  and  relies  on  a  new  promise  to  himself  to  take  it 
out  of  the  Statute  of  Limitations,  he  must  declare  specially  on  the  new 
promise,  or  the  evidence  of  such  promise  will  not  support  the  declara- 
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tion.  Stephen  PI.  405,  406 ;  Gould  PI.  453,  454 ;  2  Stark.  Ev.  552, 
and  American  cases  cited  in  the  notes ;  1  Chitty  PI.  (6th  Amer.  ed.) 
234,  392.  See  also  Pittam  v.  Foster,  1  Barn.  &  Cres.  248  ;  Lawes  PI. 
in  Assump.  730-732.  In  Baxter  v.  Penniman,  8  Mass.  133,  and  in 
Buswell  v.  Roby,  3  N.  H.  467,  it  was  held,  however,  that  an  adminis- 
trator need  not  declare  on  the  new  promise  ;  and  thus  the  anomaly  has 
been  extended  further,  in  this  Commonwealth  and  in  New  Hampshire, 
than  is  known  to  have  been  done  elsewhere.  But  whether  the  one  or 
the  other  form  of  declaring  is  adopted,  yet,  as  said  by  "Wilde,  J.,  "  the 
new  promise  gives  the  remedy,  and  is  substantially  the  cause  of  action ; 
for  without  it  there  was  no  cause  of  action."  9  Pick.  492,  494.  The 
statute  bar  is  removed  by  a  new  promise,  either  because  the  presump 
tion  of  payment  is  thereby  removed  ;  or  because  the  defendant  thereby 
waives  the  benefit  of  the  statute ;  or  because  a  new  contract  is 
thereby  made,  which  is  supported  by  the  old  consideration.  The  cases 
that  have  been  cited  show  that  the  latter  is  the  only  reason  which  courts 
now  recognize ;  and  therefore,  as  the  new  contract  gives  the  remedy, 
and  is  the  contract  on  which  in  effect  the  judgment  is  recovered,  the 
defendant,  if  committed  in  execution  on  the  judgment,  is  entitled  to  the 
enlarged  jail  limits  ;  viz.,  the  whole  county.     Rev.  Stats.,  c.  14,  §  13. 

Shaw,  C.  J.  In  debt  on  a  prison  bond  given  July  14,  1841,  the 
question  is,  whether  the  bond  was  broken  by  the  escape  of  the  prisoner  ; 
and  this  again  depends  upon  the  question,  what  were  the  prison  limits 
of  Ipswich  jail,  for  this  prisoner,  in  1841  ?  This  depends  upon  Rev. 
Stats.,  c.  14,  §§  13,  14,  prescribing  different  limits  in  different  cases. 
"  On  executions  issuing  upon  judgments,  recovered  upon  contracts  made 
before  the  2d  of  April,  1834,  the  limits  of  each  jail  shall  remain  as  the 
same  were  established  previously  to  that  day."  §  14.  It  is  conceded 
that,  prior  to  1834,  the  jail  limits  included  a  space  much  less  than  the 
bounds  of  the  town  of  Ipswich.  If,  then,  the  contract  on  which  the 
plaintiff  recovered  his  former  judgment,  in  pursuance  of  which 
the  defendant  was  committed,  was  made  prior  to  the  2d  of  April, 
1834,  so  that  the  limits  for  him  were  those  which  existed  in  1834,  then 
the  defendant  made  an  escape,  and  the  bond  was  forfeited. 

It  appears  that  Adams  and  Ilsley  were  sureties  for  John  Jewett  on  a 
promissory  note  ;  that  Adams  paid  the  whole  in  the  first  instance ; 
that  afterwards  Adams  demanded  of  the  plaintiff  one-half,  by  way  of 
contribution,  as  he  had  a  right  to  do  ;  and  the  plaintiff  paid  the  same, 
as  he  was  bound  to  do.  On  that  payment,  the  defendant,  John  Jewett, 
as  principal  promisor,  became  indebted  to  the  plaintiff,  and  liable  to 
pay  him  the  same  amount  on  demand.  This  liability  arose  from  the 
implied  promise  of  the  principal,  made  at  the  time  of  the  plaintiff's 
becoming  his  surety,  that,  in  case  the  plaintiff  should  be  called  on  to 
pay  any  thing  in  consequence  of  such  suretyship,  the  principal  would 
repay  the  same  on  demand.     [See  Appleton  v.  Bascom,  3  Met.  171.  J 

Afterwards,  in  1839,  the  transaction  took  place,  as  stated  in  2  Met. 
]  68,  which  was  held  by  the  Court  sufficient  evidence  of  part  payment 
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to  take  the  case  out  of  the  Statute  of  Limitations,  and  the  plaintiff  had 
judgment ;  and  the  question  is,  whether  this  is  a  judgment  recovered 
on  a  contract  made  before  April,  1834.  The  case  has  been  very  well 
argued  on  both  sides,  and  all  the  authorities,  we  believe,  fully  cited. 
The  Court  are  of  opinion  that  the  judgment  must  be  considered  as  ren- 
dered on  the  old  contract ;  that  a  payment,  or  new  promise,  or  an 
admission  from  which  a  new  promise  may  be  inferred,  is  considered 
as  removing  out  of  the  way  a  bar  arising  from  the  Statute  of  Limita- 
tions, so  as  to  enable  the  creditor  to  recover  notwithstanding  the  limita- 
tion ;  and  not  as  the  creation  of  a  new  substantive  contract,  which  is  to 
be  the  basis  of  the  judgment.  We  are  therefore  of  opinion  that  the 
facts  show  a  breach  of  this  bond,  and  that  the  plaintiff  is  entitled  to 
recover.  Defendants  defaulted. 


LORIN  WAT  v.  CHARLES  SPERRT. 

Supreme  Judicial  Court  or  Massachusetts,  October  Term,  1850. 

[Reported  in  6  Cushing,  238.] 

This  was  an  action  of  assumpsit,  commenced  on  the  12th  of  July, 
1848,  to  recover  the  amount  of  three  promissory  notes,  signed  by  the 
defendant,  and  indorsed  by  the  several  paj'ees  thereof  to  the  plaintiff 
on  the  day  of  the  commencement  of  the  action.  These  notes  were 
described  in  the  plaintiff's  bill  of  particulars,  as  follows  :  "  One  dated 
February  23,  1836,  for  $18,  payable  to  Ebenezer  Watson,  or  order, 
in  one  year,  with  interest ;  one  dated  March  2,  1838,  for  $7.36, 
payable  to  Ebenezer  Watson  and  one  Flanders,  or  order,  on  demand, 
with  interest;  and  one  dated  March  14,  1839,  for  $18.30,  payable  to 
Ebenezer  Watson,  or  order,  on  demand,  with  interest." 

The  defendant  pleaded  the  general  issue,  and  in  defence  relied  on  the 
Statute  of  Limitations,  and  a  discharge  in  bankruptcy,  dated  Januar}7  9, 
1843,  which  was  duly  proved,  and  by  its  terms  embraced  the  note  in 
question. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Mellen,  J.,  it  was  in 
evidence,  that  the  defendant,  in  May,  1843,  left  Columbia,  in  the  State 
of  New  Hampshire,  where  the  notes  were  dated,  and  became  an  inhabi- 
tant of  Lowell. 

It  was  also  testified  bjT  Watson,  the  payee  of  the  notes,  that  the 
defendant,  in  tbe  year  1845,  being  then  at  Claremont,  in  New  Hamp- 
shire, said  he  would  pay  Watson  the  notes  as  soon  as  he  possibry  could  ; 
that  he  was  not  then  in  a  situation  to  pay  them,  but  that  Watson  need 
not  give  himself  any  uneasiness,  the  notes  should  be  paid  as  soon  as 
possible  ;  that  in  January,  1846,  he  again  saw  the  defendant  in  Lowell, 
who  said,  that  he  was  then  engaged  upon  a  job  of  stone-work,  and 
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should  have  the  money  in  April,  and  that  if  Watson  would  come  or 
send  down  then,  he  would  pay  one  half  of  the  notes  ;  but  the  defendant 
declined  taking  up  the  notes  and  giving  a  new  one  for  them. 

There  was  also  evidence  that  the  defendant  was  of  ability  to  pay  the 
notes,  but  no  evidence  of  any  new  consideration  for  his  promises  to  pay 
them. 

The  defendant,  upon  this  evidence,  contended,  that  the  first  described 
note  was  barred  by  the  Statute  of  Limitations  ;  that  no  action  could  be 
maintained  on  the  notes,  or  on  the  defendant's  new  promises,  without 
showing  a  consideration  for  the  latter ;  that  the  promise  of  the  defend- 
ant to  pay  the  notes,  made  subsequently  to  his  discharge  in  bank- 
ruptcy, if  available  at  all,  could  only  support  an  action  in  favor  of  the 
promisee,  and  did  not  revive  the  negotiable  quality  of  the  notes,  so  as 
to  entitle  a  subsequent  indorsee  to  maintain  an  action,  either  upon  the 
notes  or  upon  the  new  promise. 

But  the  presiding  judge  was  of  opinion,  that  the  action  could  be 
maintained  upon  the  evidence,  and  directed  the  jury  accordingly,  who 
returned  a  verdict  for  the  plaintiff,  whereupon  the  defendant  excepted. 

T.   Wentworth,  for  the  defendant. 

J.  G.  Abbott,  for  the  plaintiff. 

The  opinion  of  the  Court  was  delivered  at  the  October  Term,  1851. 

Metcalf,  J.  The  case  of  Bulger  v.  Roche,  11  Pick.  36,  is  a  de- 
cisive answer  to  the  defence  set  up  by  the  defendant,  under  the 
Statute  of  Limitations,  against  the  first  note  specified  in  the  plaintiff's 
bill  of  particulars ;  and  the  only  other  point  to  be  decided  is,  whether 
the  defendant's  discharge  in  bankruptcy  is  a  defence  to  that  and  the 
two  other  notes  in  suit. 

The  plaintiff  relies  on  a  promise  made  to  the  payee  of  the  notes,  by 
the  defendant,  since  his  discharge.  And  it  is  well  settled,  that  a 
distinct  and  unequivocal  promise  to  pay  a  debt  so  discharged,  or  a 
promise  to  pay  it  on  a  condition  which  is  afterwards  fulfilled,  is  bind- 
ing on  the  promisor,  and  may  be  enforced  by  action.  Upon  these 
exceptions,  it  must  be  taken  that  a  binding  promise  by  the  defendant 
was  proved  at  the  trial.  No  new  consideration  was  necessary  to  the 
validity  of  the  promise ;  Chit.  Con.  (5th  Amer.  ed.)  190 ;  Penn  v. 
Bennett,  4  Campb.  205  ;  and  no  statute  requires  it  to  be  in  writing. 

But  the  defendant  contends  that  if  he  is  bound  at  all  by  his  promise, 
he  is  bound  only  to  the  payee  of  the  notes,  to  whom  he  made  it,  and 
that  it  did  not  revive  or  restore  the  negotiability  of  the  notes.  And 
his  counsel  cited  Depuy  v.  Swart,  3  Wend.  135 ;  Moore  v.  Viele, 
4  Wend.  420,  and  Walbridge  v.  Harroon,  18  Verm.  448,  where  it  was 
so  decided.  Since  the  argument,  a  similar  decision  of  the  court  of 
Maine  has  been  published.  White  v .  Cushing,  17  Shepley,  267.  The 
grounds  of  these  decisions,  as  stated  in  the  report  of  the  first  of  them, 
were,  that  "the  new  promise  is  the  contract  upon  which  the  action 
must  rest ; "  that  "  the  new  promise  does  not  renew  the  old  contract, 
and  renovate  the  note  given  on  that  contract;"  that  "the  existence 
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of  the  note  is  destroyed  by  the  discharge,  and  cannot  be  revived  and 
restored  to  all  its  former  properties  by  the  maker's  entering  into  a  new 
contract,  by  which  he  becomes  liable  to  pay  what  was  due  on  the  old 
contract;''  and  that  "the  defendant's  liability,  therefore,  is  on  the 
new  contract,  and  that  the  suit  should  be  in  the  name  of  him  with 
whom  such  contract  is  made." 

We  are  not  satisfied  with  these  grounds  of  decision.  For  we  take  it 
to  be  well  established  that,  in  actions  brought  on  promises  made  by 
infants,  and  ratified  after  they  come  of  age ;  on  promises  which  have 
been  renewed  after  the  Statute  of  Limitations  has  furnished  a  bar ;  and 
on  unconditional  promises  by  discharged  insolvent  debtors  and  bank- 
rupts, to  pay  debts  from  which  they  have  been  discharged,  the  plaintiff 
may  declare  on  tbe  original  promise  ;  and  that  when  infancy,  the 
Statute  of  Limitations,  or  a  discharge  in  insolvency  or  bankruptcy,  is 
pleaded  or  given  in  evidence,  as  a  defence,  the  new  promise  may  be 
replied  or  given  in  evidence,  in  support  of  the  promise  declared  on ; 
that  a  replication,  alleging  such  new  promise,  is  not  a  departure,  and 
that  evidence  thereof  is  not  irrelevant.  And  we  do  not  hold  that  a 
note,  promise,  or  debt,  is  "  destroyed"  by  a  discharge  in  bankruptcy. 
If  it  were,  it  not  only  could  not  be  renewed  or  revived,  but  it  could 
not  be  a  consideration  for  a  new  promise.  Yet  nothing  is  clearer,  on 
authority,  than  that  the  old  debt  is  a  sufficient  consideration  for  such 
promise.  Iu  all  the  cases  above  mentioned,  the  new  promise  operates 
as  a  waiver,  by  the  promisor,  of  a  defence  with  which  the  law  has 
furnished  him  against  an  action  on  the  old  promise  or  demand. 
Maxim  v.  Morse,  8  Mass.  127  ;  Foster  v.  Valentine,  1  Met.  522,  523. 

"We  cannot  perceive  any  legal  difference,  as  to  the  point  now  in 
question,  between  the  case  of  a  debt  that  has  been  discharged  by  a 
process  in  bankruptcy,  and  a  claim  voidable  on  the  ground  of  infancy, 
or  barred  bj-  the  Statute  of  Limitations.  In  the  latter  case,  it  has  been 
decided  that  a  new  promise  removes  the  statute  bar,  but  does  not 
create  a  new  and  substantive  cause  of  action  which  is  the  basis  of  a 
judgment ;  and  that  the  judgment  must  be  considered  as  rendered  on 
the  old  contract.  Ilsley  v.  Jewett,  3  Met.  439.  And  where  an  infant 
gave  a  negotiable  note,  which  he  ratified  by  a  new  promise  after  he 
was  of  age,  it  was  decided  that  he  was  liable  on  it  to  an  indorsee  to 
whom  the  payee  negotiated  it  after  the  ratification.  The  Court  said 
the  ratification  gave  the  contract  "the  same  effect  as  if  the  promisor 
had  been  of  legal  capacity  to  make  the  note  when  he  made  it.  This 
made  it  a  good  negotiable  note  from  that  time,  according  to  its  tenor; 
of  course,  when  transferred  to  the  plaintiff,  he  took  it  as  a  negotiable 
note,  and  may  maintain  an  action  on  it."  Eeed  v.  Batchelder,  1  Met. 
559.  And  the  indorsement  of  a  note,  after  a  new  promise  to  the  payee 
has  taken  it  out  of  the  Statute  of  Limitations,  enables  the  indorsee  to 
sue  the  maker.  Little  v.  Blunt,  9  Pick.  488,  and  16  Pick.  359.  The 
same  rule  is  applicable  to  the  case  at  bar.  A  new  promise  made  to  the 
payee  of  a  negotiable  note  is  a  promise  to  pay  him  or  order,  or  bearer, 
according  to  its  tenor.  Exceptions  overruled. 
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BENJAMIN  G.  DUSENBURY  v.   MARK  HOYT. 

New  York  Court  of  Appeals,  September  29,  October  7,  1873. 

[Reported  in  63  New  York,  621.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  York,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict,  and  affirming  order  denying  motion  for  a  new 
trial.     (Reported  below,  45  How.  Pr.  147.)  , 

The  action  was  upon  a  promissory  note.  The  defendant  pleaded  his 
discharge  in  bankruptcy.  Upon  the  trial,  after  proof  of  the  discharge, 
plaintiff  offered  to  prove  a  subsequent  promise  of  the  defendant  to  pay 
the  note.  Defendant  objected  upon  the  ground  that  the  action  was 
upon  the  note,  not  upon  the  new  promise.  The  Court  sustained  the 
objection,  and  directed  a  verdict  for  defendant,  which  was  rendered 
accordingly. 

D.  M.  Porter  for  the  appellant.  It  was  proper  to  sue  upon  the  origi- 
nal cause  of  action,  and  not  upon  the  new  promise.  Clark  v.  Atkin- 
son, 2  E.  D.  S.  112  ;  Shippey  v.  Henderson,  14  J.  R.  178  ;  Stebbins  v. 
Sherman,  1  Sandf.  510  ;  Wait  v.  Morris,  6  Wend.  394  ;  Fitzgerald  v. 
Alexander,  19  id.  402  ;  McNair  v.  Gilbert,  3  id.  344  ;  Gerry  v.  Buck- 
ner,  4  N.  Y.  Leg.  Obs.  402  ;  1  Abb.  Forms,  212,  note ;  Ross  v.  Ham- 
ilton, 3  Barb.  609  ;  Watkins  v.  Stevens,  4  id.  168 ;  Wakeman  v. 
Sherman,  5  Seld.  85  ;  Turner  v.  Christman,  20  Ohio,  339  ;  Way  v. 
Sperry,  6  Cush.  239 ;  Roberts  v.  Morgan,  2  Esp.  736 ;  Williams 
r.  Dyde,  Peake,  68;  1  Chitty's  PL,  40;  1  Selwyn's  N.  P.,  219; 
Maxim  v.  Morse,  8  Mass.  127;  Trueman  v.  Fenton,  1  Smith's  L.  C, 
793  ;  5  Cowp.  544,  548  ;  Draper  v.  Tatton,  16  East,  420.)  A  pro- 
mise to  pay  the  note  was  a  waiver  of  the  discharge.  Depuy  v.  Swart, 
3  Wend.  141,  note  a;  Stafford  v.  Bacon,  1  Hill,  532;  2  Greenl.  Ev., 
§  107  ;  Chitty  on  Con.,  10,  12,  13,  215  ;  Story  on  Con.,  §§  148,  185  ; 
Stearns  v.  Tappin,  5  Duer,  294  ;  Hughes  v.  Wheeler,  8  Cow.  77  ;  Bur- 
dick  v.  Green,  15  J.  R.  247.  The  new  promise  could  be  proved  with- 
out a  reply.  Code,  §  168  ;  Hodges  v.  Hunt,  22  Barb.  150  ;  Esselstyn 
v.  Weeks,  12  N.  Y.  635 ;  Stewart  v.  Binse,  10  Bos.  436.  Plaintiff's 
complaint  sufficiently  alleged  the  new  promise.  Miller  v.  Potter,  34 
Barb.  358  ;  Winchell  v.  Bowman,  21  id.  448  ;  Hawley  v.  Griswold,  42 
id.  18. 

Cephas  Brainerd  for  the  respondent.  The  discharge  in  bankruptcy 
absolutely  discharged  the  note  in  suit.  Depuy  v.  Swart,  3  Wend. 
135,  140  ;  Stearns  v.  Tappin,  5  Duer,  294,  and  cases  cited  ;  Sturges  v. 
Barton,  8  Ohio,  215  ;  White  v.  Cushing,  30  Maine,  259,  267  ;  Carter 
v.  Humboldt  F.  Ins.  Co.,  12  Iowa,  287,  294;  Walbridge  v.  Harrison, 
18  Vt.  448 ;  Fraley  v.  Kelly,  67  N.  C.  78,  81 ;  Murphy  v.  Smith, 
22  La.  An.  441 ;  Sturges  v.  Crowninshield,  4  Wheat.  122 ;  Morse  v. 
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Gould,  11  N.  Y.  281,  288  ;  Ruggles  v.  Keller,  3  J.  R.  263.  The  new 
promise  did  not  revive  the  note.  Egbert  v.  McMichael,  9  B.  Mon. 
44  ;  Mason  v.  Hinghart,  id.  480  ;  Depuy  v.  Swart,  3  Wend.  135,  140  ; 
White  r.  Cushing,  3  Maine,  267,  269  ;  Wardwell  v.  Foster,  31  id.  558  ; 
Clark  v.  Atkinson,  2  E.  D.  S.  112  ;  Linn  v.  Decher,  34  N.  J.  305. 
The  new  promise  being  the  obligatory  contract,  the  complaint  must  be 
founded  upon  it.  Graham  v.  Hunt,  8  B.  Mon.  7 ;  Egbert  v.  Mc- 
Michael, 9  id.  44  ;  Corson  v.  Osborne,  10  id.  155  ;  Sherman  v.  Hobart, 
26  Vt.  60,  and  cases  cited ;  Van  Santvoord's  PI.  (3d  ed.  by  Moak) 
207,  marg. ;  Viele  v.  Ogilvie,  2  G.  Green,  326;  United  Soc,  &c,  v. 
Winkley,  7  Gray,  460  ;  Stafford  v.  Bacon,  1  Hill,  532.  The  allegation 
of  pa3Tnent  on  account  is  not  an  allegation  of  a  new  promise.  Cam- 
bridge v.  Littlefield,  6  Cush.  210 ;  Merriam  v.  Bagley,  1  id.  77 ;  Stark 
v.  Stimson,  23  N.  H.  259. 

Andrews,  J.  The  34th  section  of  the  bankrupt  law  declares  that  a 
discharge  in  bankruptcy  releases  the  bankrupt  from  all  debts  provable 
under  the  act,  and  that  it  may  be  pleaded  as  a  full  and  complete  bar  to 
all  suits  brought  thereon. 

The  legal  obligation  of  the  bankrupt  is  by  force  of  positive  law  dis- 
charged, and  the  remedy  of  the  creditor  existing  at  the  time  the  dis- 
charge was  granted  to  recover  his  debt  by  suit  is  barred.  But  the  debt 
is  not  paid  by  the  discharge.  The  moral  obligation  of  the  bankrupt  to 
pay  it  remains.  It  is  due  in  conscience,  although  discharged  in  law, 
and  this  moral  obligation,  uniting  with  a  subsequent  promise  by  the 
bankrupt  to  pay  the  debt,  gives  a  right  of  action.  It  was  held  in 
Shippey  v.  Henderson  (14  J.  R.  178),  that  it  was  proper  for  the  plain- 
tiff, when  the  bankrupt  had  promised  to  pay  the  debt  after  his  dis- 
charge, to  bring  his  action  upon  the  original  demand,  and  to  reply  the 
new  promise  in  avoidance  of  the  discharge  set  out  in  the  plea.  The 
Court,  following  the  English  authorities,  said  that  the  replication  of  the 
new  promise  was  not  a  departure  from  the  declaration,  but  supported  it 
by  removing  the  bar  interposed  by  the  plea,  and  that  in  point  of  plead- 
ing it  was  like  the  cases  where  the  defence  of  infancy  or  the  Statute  of 
Limitations  was  relied  upon.  The  case  of  Shippey  v.  Henderson  was 
followed  in  subsequent  cases,  and  the  doctrine  declared  in  it  became, 
prior  to  the  Code,  the  settled  law.  McNair  v.  Gilbert,  3  Wend.  344 ; 
Wait  v.  Morris,  6  id.  394  ;  Fitzgerald  v.  Alexander,  19  id.  402. 

The  question  whether  the  new  promise  is  the  real  cause  of  action, 
and  the  discharged  debt  the  consideration  which  supports  it,  or  whether 
the  new  promise  operates  as  a  waiver  by  the  bankrupt  of  the  defence 
which  the  discharge  gives  him  against  the  original  demand,  has  occa- 
sioned much  diversity  of  judicial  opinion.  The  former  view  was  held 
by  Marct,  J.,  in  Depuy  v.  Swart  (3  Wend.  139),  and  is  probably  the 
one  best  supported  by  authority.  But,  after  as  before  the  decision  in 
that  case,  the  Court  held  that  the  original  demand  might  be  treated  as 
the  cause  of  action,  and,  for  the  purpose  of  the  remedy,  the  decree  in 
bankruptcy  was  regarded  as  a  discharge  of  the  debt  sub  modo  only,  and 
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the  new  promise  as  a  waiver  of  the  bar  to  the  recovery  of  the  debt 
created  by  the  discharge.  We  are  of  opinion  that  the  rule  of  pleading, 
so  well  settled  and  so  long  established,  should  be  adhered  to.  The 
original  debt  may  still  be  considered  the  cause  of  action  for  the  purpose 
of  the  remedy.  The  objection  that,  as  no  replication  is  now  required, 
the  pleadings  will  not  disclose  the  new  promise,  is  equally  applicable 
where  a  new  promise  is  relied  upon  to  avoid  the  defence  of  infancy  or 
the  Statute  of  Limitations,  and  in  these  cases  the  plaintiff  may  now,  as 
before  the  Code,  declare  upon  the  original  demand.  (Esselstyn  v. 
Weeks,  12  N.  Y.  635.) 

The  offer  of  the  plaintiff  to  prove  an  unconditional  promise  by  the 
defendant,  after  his  discharge,  to  pay  the  debt,  was  improperly  over- 
ruled, and  the  judgment  should,  for  this  reason,  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Folger,  J.,  not  voting.  Judgment  reversed. 


SECTION   VIII. 

Gratuitous  Bailment* 

RICHES    and    BRIGGS. 

In  the  Queen's  Bench,  Easter  Term,  1601. 

[Reported  in  Yelverton,  4.] 

In  an  action  on  the  case  the  plaintiff  declared  that,  in  consideration 
he  had  delivered  to  the  defendant  twenty  quarters  of  wheat,  the  defend- 
ant promised  upon  request  to  deliver  the  same  wheat  again  to  the  plain- 
tiff. And  adjudged  a  good  consideration  ;  for  by  Popham  and  tot.  cur. 
the  very  possession  of  the  wheat  might  be  a  credit  and  good  counte- 
nance to  the  defendant  to  be  esteemed  a  rich  farmer  in  the  country,  as 
in  case  of  the  delivery  of  1 ,000Z.  in  money  to  deliver  again  upon  request ; 
for  by  having  so  much  money  in  his  possession  he  may  happen  to  be 
preferred  in  marriage.  Qucere,  for  it  seems  an  hard  judgment ;  for  the 
defendant  has  not  any  manner  of  profit  to  receive,  but  only  a  bare  pos- 
session. Nota,  the  truth  of  the  case  was  (which  doth  not  alter  the 
reason  supra)  that  the  plaintiff  had  delivered  to  the  defendant  the  said 
twenty  quarters  of  wheat  to  deliver  over  to  J.  S.  to  whom  the  plaintiff 
was  indebted  in  so  many  quarters,  and  the  defendant  promised  to  de- 
liver the  same  quarters  of  wheat  to  J.  S.  And  because  they  were  not 
delivered,  the  plaintiff  brought  his  action  ut  supra;  and  adjudged  ui 
supra.  But  nolo,  the  judgment  was  reversed  in  the  Exchequer,  Mich. 
44  &  45  Eliz.,  as  Hitcham  told  Yelverton. 
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PICKAS  v.  GUILE. 
In  the  King's  Bench,  Tkinitt  Teem,  1608. 

[Reported  in  Yelverton,  128.] 

The  plaintiff  declared  that  the  defendant,  in  consideration  the  plain- 
tiff adtunc  et  ibidem  at  the  defendant's  request  deliberavit  to  the 
defendant  four  broadcloths,  and  two  packs  and  a  half  of  wool  of  the 
plaintiff's,  to  the  value  of  50L,  promised  the  same  broadcloths  and 
packs  of  wool  to  the  plaintiff  upon  request  to  redeliver ;  the  plaintiff 
said,  in  facto,  that  he  did  deliver  them  to  the  defendant ;  yet  the  de- 
fendant had  not,  although  he  was  such  a  day,  &c,  requested,  redeliv- 
ered them.  And  on  non  assumpsit  pleaded,  it  was  found  for  the 
plaintiff.  And  Telverton  showed,  in  arrest  of  judgment,  that  there  is 
no  consideration  laid  in  the  declaration  to  draw  a  promise  from  the 
defendant,  for  the  defendant  had  no  benefit  by  the  cloths,  &c,  but 
nudam  custody  which  is  rather  a  charge  than  a  benefit;  for  the  de- 
fendant could  not  use  them ;  and,  therefore,  it  is  to  be  resembled  to 
9  E.  4,  where  delivery  of  the  evidences  to  the  true  owner  is  no  consid- 
eration, for  the  owner  ought  to  have  them  of  common  right.  Quod/uit 
concessum  per  totam  curiam.     And  nil  capiat  per  billam  entered. 


WHEATLEY  v.   LOW. 
In  the  King's  Bench,  Tkinitt  Teem,  1623. 

[Reported  in  Croke  James,  668.] 

Action  on  the   case.     Whereas  he  was  obliged  to  J.  S.  in  forty 

pounds  for  the  payment  of  twenty  pounds  ;  and,  the  bond  being  for- 
feited, he  delivered  ten  pounds  to  the  defendant,  to  the  intent  he  should 
pay  it  to  J.  S.  in  part  of  payment  sine  ulld  mora;  that  in  considera- 
tione  inde  the  defendant  assumed,  &c. ,  and  assigns  for  breach  that  he 
had  not  paid  ;  whereupon  the  other  had  sued  him  for  this  debt,  &c. 

The  defendant  pleaded  non  assumpsit ;  and  verdict  for  the  plaintiff. 

It  was  moved,  in  arrest  of  judgment,  that  this  is  not  any  considera- 
tion, because  it  is  not  alleged  that  he  delivered  it  to  the  defendant 
upon  his  request ;  and  the  acceptance  of  it  to  deliver  to  another  sine 
mora  cannot  be  any  benefit  to  the  defendant  to  charge  him  with  this 
promise. 

Sed  non  allocatur ;  for,  being  that  he  accepted  this  money  to  deliver, 
and  promised  to  deliver  it,  it  is  a  good  consideration  to  charge  him 
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Wherefore  it  was  adjudged  for  the  plaintiff.  A  writ  of  error  being 
brought,  and  this  matter  only  assigned  for  error,  the  judgment  was 
affirmed.1 


HART  v.   MILES. 

In  the  Common  Pleas,  Apeil  23,  1858. 

;  [Reported  in  4  Common  Bench  Reports,  New  Series,  371.] 

The  first  count  of  the  declaration  stated  that,  in  consideration  that 
the  plaintiff  would  consent  to  the  defendant's  retaining  possession  of 
two  bills  of  exchange,  one  for  25/.,  and  the  other  for  24?.  10s.  6d.,  each 
drawn  by  the  defendant  upon,  and  accepted  by  the  plaintiff,  and  paya- 
ble to  the  defendant's  order,  and  to  which  bills  the  plaintiff  was  then 
entitled,  and  of  which  the  defendant  was  then  the  holder,  but  not  for 
value,  the  defendant  promised  the  plaintiff  that,  if  he  should  succeed  in 
procuring  the  said  bills  or  either  of  them  to  be  discounted,  he  would 
pay  to  Messrs.  Sotheron  &  Richardson  the  proceeds  of  such  discount- 
ing, or  a  sufficient  part  thereof,  in  discharge  of  another  bill  of  exchange 
for  451.  5s.  lOd,  or  of  so  much  thereof  as  such  proceeds  would  satisfy ; 
and  the  defendant  succeeded  in  procuring  the  said  first-mentioned  bills 
to  be  discounted,  and  the  plaintiff  did  all  things  necessary  to  have  the 
defendant  perform  his  said  promise,  and  a  reasonable  time  for  the 
defendant  so  to  do  elapsed ;  yet  the  defendant  broke  his  said  promise 
in  this,  that  he  did  not  pay  the  proceeds,  or  anjr  part  thereof,  to  the 
said  Messrs.  Sotheron  &  Richardson,  in  discharge  of  the  said  bill  of 
exchange  for  451.  5s.  10d.,  or  any  part  thereof;  by  reason  whereof  the 
said  Messrs.  Sotheron  &  Richardson  obtained  judgment  in  an  actio! 
at  law  against  the  plaintiff  for  the  amount  of  the  last-mentioned  bill, 
and  damages  and  costs,  amounting  to  a  large  sum,  to  wit,  51?.  4s.  2d., 
and  issued  execution  thereon,  and  caused  the  plaintiff's  goods  to  be 
seized  and  sold  in  satisfaction  of  the  said  judgment,  and  of  the  pound 

1  "  There  has  been  a  question  made,  if  I  deliver  goods  to  A.,  and  in  consideration 
thereof  he  promise  to  redeliver  them,  if  an  action  will  lie  for  not  redelivering  them , 
and  in  Yelv.  4  judgment  was  given  that  the  action  would  lie.  But  that  judgment 
was  afterwards  reversed,  and  according  to  that  reversal  there  was  judgment  after- 
wards entered  for  the  defendant  in  the  like  case.  Yelv.  128.  But  those  cases  were 
grumbled  at,  and  the  reversal  of  that  judgment  in  Yelv.  4  was  said  by  the  judges  to 
be  a  bad  resolution,  and  the  contrary  to  that  reversal  was  afterwards  most  solemnly 
adjudged  in  2  Cro.  667,  Tr.  21  Jac.  1,  in  the  King's  Bench,  and  that  judgment  affirmed 
upon  a  writ  of  error.  And  yet  there  is  no  benefit  to  the  defendant,  nor  no  consider- 
ation in  that  case  but  the  having  the  money  in  his  possession,  and  being  trusted 
with  it,  and  yet  that  was  held  to  be  a  good  consideration.  And  so  a  bare  being 
trusted  with  another  man's  goods  must  be  taken  to  be  a  sufficient  consideration,  if 
the  bailee  once  enter  upon  the  trust,  and  take  the  goods  into  his  possession."  Holt, 
C.  J.,  Coggs  v.  Bernard,  2  Ld.  Raym.  920. 
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age,  costs,  and  expenses  of  the  said  execution,  amounting  in  the  whole 
to  a  large  sum,  to  wit,  64£.  2s.  \0d.,  and  of  certain  arrears  of  rent; 
and,  by  reason  thereof,  the  goods  of  the  plaintiff,  to  a  much  greater 
value  than  the  amount  of  those  monej'S,  were  sold  under  the  said  exe- 
cution for  the  purpose  of  raising  the  said  moneys  ;  and  thereby  the 
plaintiff  was  greatly  injured  in  his  expectations,  and  ruined  in  hia 
business  and  circumstances,  and  greatly  harassed  and  impoverished ; 
and  by  reason  thereof  also  the  plaintiff  became  liable  to  pay  the  two 
first-mentioned  bills,  and  may  have  to  pay  the  same,  and  was  put  to 
costs  and  charges  in  and  about  endeavoring  to  procure  the  holder  of 
those  bills  not  to  sue  the  plaintiff  thereon. 

The  defendant  pleaded,  amongst  other  pleas,  —  secondly,  that  he  did 
not  succeed  in  procuring  the  said  bills  to  be  discounted  as  alleged. 
Issue  thereon.  The  cause  was  tried  before  Williams,  J.,  at  the  Sittings 
in  London  after  last  Term. 

It  appeared  that  the  defendant  received  the  two  bills  on  the  30th  of 
June,  1857,  and  paid  them  in  to  his  account  at  his  bankers',  where 
the}'  were  entered  short ;  but  that,  shortly  afterwards,  he  obtained  an 
advance  from  the  bankers,  upon  an  understanding  that  any  bills  in 
their  hands  belonging  to  him  might  be  discounted.  The  execution 
took  place  on  the  7th  of  August ;  and  the  bills  became  due  in  Sep- 
tember. 

On  the  part  of  the  defendant,  it  was  submitted  that  this  was  a  mere 
naked  bailment,  and  that  the  defendant  was  acting  as  agent  for  Messrs. 
Sotheron  &  Richardson. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  defendant 
made  the  agreement  upon  his  own  responsibility,  whether  he  did  suc- 
ceed in  getting  the  bills  discounted,  and  whether  he  knew  of  the  dis- 
count before  the  date  of  the  execution  ;  telling  them  that  if  he  did 
know  of  the  discount  before  that  event,  there  was  an  end  of  the  case, 
except  as  to  damages  ;  but  that  if  he  did  not,  he  would  not  be  liable. 

The  jury  returned  a  verdict  for  the  plaintiff,  —damages,  75?. 

Wordsworth,  Q.  C,  now  moved  for  a  new  trial,  on  the  grounds  of 
misdirection,  and  that  the  verdict  was  against  evidence ;  and  also  in 
arrest  of  judgment  as  to  the  first  count.  He  submitted  that  the  ques- 
tion of  agency  ought  to  have  been  more  pointedly  put  to  the  jury,  and 
that  they  should  have  been  told  that  the  defendant  was  not  respon- 
sible for  the  accidental  passing  of  the  bills  to  his  credit  by  his 
bankers  without  his  authority.  As  to  the  arrest  of  judgment,  he  con- 
tended that  the  count  disclosed  no  consideration  whatever  for  the 
defendant's  promise  ;  and  that,  at  the  utmost,  it  disclosed  a  mere  bail- 
ment without  reward.  [Willes,  J.  If  there  be  any  consideration,  we 
cannot  inquire  into  the  adequacy  of  it.  Haigh  v.  Brooks,  10  Ad.  &  E. 
309,  4  P.  &  D.  288. J 

Crowdek,  J.  I  am  of  opinion  that  there  is  no  ground  for  arresting 
the  judgment  in  this  case.  Looking  at  the  whole  declaration,  though 
it  certainly  is  somewhat  vague,  I  think  it  may  be  supported,  and  thai 
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the  consideration  stated  is  sufficient.  The  statement  is  that,  in  consid- 
eration that  the  plaintiff  would  consent  to  the  defendant's  retaining 
possession  of  two  bills  of  exchange  (describing  them) ,  to  which  bills 
the  plaintiff  was  then  entitled,  and  of  which  the  defendant  was  then 
the  holder,  but  not  for  value,  the  defendant  promised,  &c.  It  is  clear 
that  the  bills  were  the  plaintiff's  property,  and  that  he  was  entitled 
to  the  possession  of  them  ;  and  it  is  equally  clear  that  they  were  in  the 
possession  of  the  defendant  without  value.  Instead  of  requiring  him 
to  give  them  up,  the-  plaintiff  consents  that  the  defendant  shall  retain 
them  for  a  given  purpose,  viz.,  to  get  them  discounted.  That  is  a  suffi- 
cient consideration  for  the  defendant's  promise  to  dispose  of  the  pro- 
ceeds in  the  manner  agreed  upon,  if  he  succeeded  in  getting  the  bills 
discounted.  If  the  defendant  had  not  made  the  promise  he  did,  the 
plaintiff  might  have  handed  the  bills  over  to  somebody  else  for  the 
purpose  of  procuring  them  to  be  discounted.  I  think  the  consideration 
was  sufficient  to  support  the  promise.  As  to  the  alleged  misdirection, 
I  am  at  a  loss  to  discover  in  what  it  consisted.  It  is  said  that  the 
learned  judge  should  have  told  the  jury  that  the  defendant  got  no 
benefit  from  the  transaction ;  and  further,  that  he  had  been  pressed  with 
an  argument  that  the  ease  was  one  of  agency  only,  — that  the  defend- 
ant was  acting  merely  as  agent  for  Sotheron  &  Richardson,  —  and  that 
that  should  have  been  put  to  the  jury.  The  learned  judge  did  ask  the 
jury  whether  the  defendant  made  the  agreement  upon  his  own  respon- 
sibility. That  was  in  effect  putting  the  question  of  agency  to  them. 
The  defendant  clearly  did  not  make  the  promise  as  agent :  it  was  an 
original  undertaking.  I  see  no  ground  therefore  for  granting  a  rule 
upon  this  point.  But,  with  regard  to  the  evidence,  we  will  speak  to  the 
learned  judge. 

Willes,  J.  I  agree  with  my  brother  Crowder  that  there  was  no 
misdirection.  As  to  the  arrest  of  judgment,  I  also  agree  with  him  in 
thinking  that  the  declaration  discloses  a  sufficient  consideration  for  the 
defendant's  promise.  If  the  pleader  had  reflected  a  little,  he  would 
probably  have  stated  it  thus :  in  consideration  of  the  plaintiff's  con- 
senting to  the  defendant's  retaining  possession  of  the  bills,  and  getting 
the  same  discounted  if  he  could,  the  defendant  promised,  &c.  I  rather 
think  he  was  considering  how  the  promise  would  have  looked  had  it 
been  gathered  from  a  correspondence  between  the  parties.  If  the 
defendant  had  written  to  the  plaintiff  thus :  "In  consideration  of  your 
consenting  to  my  retaining  the  bills  in  my  possession,  I  undertake,  if  I 
succeed  in  procuring  them  to  be  discounted,  to  hand  over  the  proceeds 
to  you;"  and  the  plaintiff  had  answered,  "I  assent  to  the  terms  of 
your  letter  ;  "  there  would  have  been  a  contract  between  them  that  the 
defendant  should  procure  the  bills  to  be  discounted  if  he  could,  and 
hand  over  the  proceeds.  That  is  the  contract,  which  is  to  be  implied 
here.  It  is  do  ut  facias  or  facio  ut  facias.  That  brings  me  to  my 
last  observation :  if  this  be  not  a  sufficient  consideration,  the  defendant 
might  have  procured  the  bills  to  be  discounted  without  being  compell- 
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able  to  hand  over  the  proceeds.  Assuming  that  there  was  no  consid- 
eration in  the  first  instance,  the  fact  of  the  defendant's  getting  the 
money  in  the  end  makes  him  liable ;  just  as  a  man  who  gives  a  guar- 
anty for  goods  to  be  supplied  to  a  third  person  incurs  no  liability 
until  the  goods  are  supplied,  —  the  contract  being  until  then  entirely 
unilateral. 

Byles,  J.  I  am  of  the  same  opinion.  The  true  meaning  of  the 
declaration  I  conceive  to  be  this,  that  the  plaintiff  intrusts  or  con- 
tinues to  intrust  the  two  bills,  which  are  his  property,  to  the  defendant 
upon  certain  terms.  I  think,  for  the  reasons  given  by  my  brother 
Willes,  that  was  a  good  consideration  moving  from  the  plaintiff  for 
the  defendant's  promise  to  hand  over  the  proceeds  if  he  succeeded  in 
getting  the  bills  discounted.  And  further,  as  my  brother  Crowder 
observes,  if  the  defendant  had  not  retained  the  bills,  the  plaintiff 
might  have  got  them  discounted  elsewhere.  The  loss  of  that  oppor- 
tunity was  a  detriment  to  the  plaintiff,  which  would  be  of  itself  a 
sufficient  consideration.  Further,  the  declaration  alleges  that  the 
defendant  afterwards  succeeded  in  getting  the  bills  discounted,  but 
failed  to  pay  over  the  proceeds.  There  is,  therefore,  a  good  considera- 
tion for  the  defendant's  promise,  at  least  in  three  ways. 

Crowder,  J.,  on  a  subsequent  day  intimated  that  he  had  conferred 
with  Cresswell,  J. ,  and  that  the  Court  saw  no  ground  for  disturbing 
the  verdict  upon  the  evidence.  Bule  refused. 


SECTION  IX. 

Mutual  Promises. 

STRANGBOROUGH    AND    WARNER. 

In  the  Queen's  Bench,  1588  or  1589. 

[Reported  in  i  Leonard,  3.] 

Note,  That  a  promise  against  a  promise  will  maintain  an  action  upon 
the  case,  as  in  consideration  that  you  do  give  to  me  10L  on  such  a  day,  I 
promise  to  give  you  101.  such  a  day  after. 
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GOWER  v.  CAPPER. 
In  the  Queen's  Bench,  Hilakt  Term,  1597. 

[Reported  in  Croke  Elizabeth,  543.] 

Assumpsit.  And  declares,  whereas  the  defendant  was  indebted  unto 
him  by  bill  in  20?.,  the  defendant,  in  consideration  the  plaintiff  assumed 
unto  him  to  deliver  him  the  said  bill,  assumed  to  procure  two  sufficient 
sureties  to  be  bound  to  the  plaintiff  for  the  payment  of  the  said  201. ; 
and  allegeth,  in  fact,  that  he  delivered  the  said  bill  to  the  defendant ; 
and  that  he,  intending  to  deceive  the  plaintiff,  produced  two  sureties  to 
be  bound  that  were  of  no  value.  The  defendant  pleads,  that  the  plain- 
tiff had  not  delivered  unto  him  the  said  bill.  And  it  was  thereupon 
demurred.  And  without  argument  adjudged  for  the  plaintiff;  for  the 
alleging  that  he  had  delivered  the  bill  was  but  surplusage ;  for  the  con- 
sideration was  the  promise  to  deliver  it ;  and  therefore  he  needed  not 
have  alleged  that  he  delivered  it.  But  a  promise  against  a  promise  is  a 
sufficient  ground  for  an  action.  And  although  it  be  alleged  that  he 
found  sureties,  yet  when  it  is  alleged  that  they  are  insufficient  (which  ia 
allowed  by  the  defendant's  plea  and  demurrer)  it  is  all  one  as  if  he 
never  had  found  sureties.     Wherefore  it  was  adjudged  for  the  plaintiff. 


NICHOLS  v.  RAYNBRED. 
Htt.aky  Term,  1615. 

[Reported  in  Hobart,  88.] 

Nichols  brought  an  assumpsit  against  Raynbred,  declaring  that,  in 
consideration  that  Nichols  promised  to  deliver  the  defendant  to  his 
own  use  a  cow,  the  defendant  promised  to  deliver  him  fifty  shillings. 
Adjudged  for  the  plaintiff  in  both  courts,  that  the  plaintiff  need  not  to 
aver  the  delivery  of  the  cow,  because  it  is  promise  for  promise.  Note, 
here  the  promises  must  be  at  one  instant,  for  else  they  will  be  both  nuda 
pacta. 
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HAEKISON   v.   CAGE  and   his  Wife. 
In  the  King's  Bench,  Michaelmas  Teem,  1698. 

[Reported  in  5  Modern,  411.] 

This  is  an  action  on  the  case,  wherein  the  plaintiff  declares  that,  in 
consideration  the  plaintiff  would  marry  the  defendant,  the  defendant 
promised  to  marry  him,  and  that  he  had  offered  himself  to  her,  but  that 
she  refused  him,  and  had  married  the  other  defendant. 

First.  This  action  does  not  lie.  Indeed  it  might  be  otherwise  in  the 
case  of  a  woman  ;  for  a  marriage  is  an  advancement  to  a  woman,  but 
not  to  a  man,  as  appears  in  Anne  Davis's  Case,1  and  in  the  case  of  a 
feoffment  causa  matrimonii  prcelocuti,  which  shows  that  there  is  a  great 
difference  between  the  two  cases  of  a  man  and  a  woman ;  for  it  is  a 
breach  of  a  woman's  modesty  to  promise  a  man  to  marry  him,  but  it  is 
not  for  a  man  to  promise  a  woman  to  marry  her. 

Secondly.  Here  is  no  time  laid  when  this  marriage  was  to  be  ;  and  it 
may  be  still. 

Thirdly.  The  consideration  is  ill ;  it  is  no  more  than  ' '  I  will  be  your 
husband  if  you  will  be  my  wife  ;"  it  is  no  more  than  this,  "  I  will  be 
your  master,  and  you  shall  be  my  servant." 

Fourthly.  It  is  not  reasonable  that  a  young  woman  should  be  caught 
into  a  promise. 

E  contra.  The  action  very  well  lies  ;  and  certainly  marriage  is  as 
much  advancement  to  a  man  as  it  is  to  a  woman.  And  I  am  sorry 
that  the  counsel  on  the  other  side  has  so  mean  an  opinion  of  a  good 
woman  as  to  think  that  she  is  no  advancement  to  a  man.  We  say 
that  we  have  offered  ourselves,  and  that  she  did  refuse  us  ;  and  though 
we  do  not  mention  the  portion,  it  is  well  enough. 

Holt,  C.  J.  Why  should  not  a  woman  be  bound  by  her  promise  as 
well  as  a  man  is  bound  by  his  ?  Either  all  is  a  nudum  pactum,  or  else 
the  one  promise  is  as  good  as  the  other.  You  agree  a  woman  shall 
have  an  action;  now  what  is  the  consideration  of  a  man's  promise? 
Why,  it  is  the  woman's.  Then  why  should  not  his  promise  be  a  good 
consideration  for  her  promise,  as  well  as  her  promise  is  a  good  consid- 
eration for  his  ?  There  is  the  same  parity  of  reason  in  the  one  case  as 
there  is  in  the  other,  and  the  consideration  is  mutual.  As  for  the  case 
of  the  matrimonii  prailocuti,  that  goes  upon  another  reason,  there  being 
a  feoffment  of  lands  and  a  condition  annexed  to  it ;  but  this  here  is 
upon  a  contract.  In  the  ecclesiastical  court  he  might  have  compelled 
a  performance  of  this  promise  ;  but  here,  indeed,  she  has  disabled  her- 
self, for  she  has  married  another.  Then  you  might  have  given  in  evi- 
dence any  lawful  impediment  upon  this  action  ;  as  that  the  parties  were 
Within  the  Levitical  degrees,  &c. ,  for  this  makes  the  promise  void  ;  but 

1  i  Rep.  16  6. 
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it  is  otherwise  of  a  precontract. 

Turton,  J.  There  is  as  much  reason  for  the  one  as  for  the  other ; 
and  Halcomb's  Case  in  Vaughan  is  plain. 

Kokeby,  J.  If  a  man  be  scandalized  by  words  per  quod  matrimonium 
amisit,  a  good  action  lies  ;  and  why  not  in  this  case  ? 

Turton,  J.     This  action  is  grounded  on  mutual  promises. 

Holt,  C.  J.  The  man  is  bound  in  respect  of  the  woman's  promise  ; 
if  she  make  none,  he  is  not  bound  by  his  promise,  and  then  it  is  a 
nudum  pactum  ;  so  that  her  promise  must  be  good  to  make  his  signify 
any  thing  to  her ;  and  then,  if  her  promise  be  good,  why  should  not  a 
good  action  lie  upon  it  ? 

Judgment  for  the  plaintiff . 


HOLT  v.   WARD   CLARENCIEUX. 
In  the  King's  Bench,  Trinity  Term,  1732. 

[Reported  in  2  Strange,  937.] 

The  plaintiff  declared  that  it  was  mutually  agreed  between  the  plain 
tiff  and  defendant  that  they  should  marry  at  a  future  day  which  is  past, 
and  that,  in  consideration  of  each  other's  promise,  each  engaged  to  flu 
other  ;  notwithstanding  which  the  defendant  did  not  marry  the  plaintiff, 
but  had  married  another,  which  she  lays  to  her  damage  of  4,000Z. 

The  defendant,  with  leave  of  the  Court,  pleaded  double;  viz.,  non 
assumpsit,  and  that  the  plaintiff,  at  the  time  of  the  promise,  was  an 
infant  of  fifteen  years  of  age. 

The  plaintiff  joins  issue  on  the  non  assumpsit,  and  a  verdict  is  found 
for  her,  with  2,000Z.  damages.  And,  as  to  the  plea  of  infancy,  de- 
murred. 

This  cause  was  several  times  argued  at  the  bar :  1 .  By  Mr.  Strange 
for  the  plaintiff,  and  Serjeant  Chappie  for  the  defendant ;  when  the 
Court  inclined  strongly  with  the  plaintiff,  because,  though  the  defendant 
would  not  have  the  same  remedy  against  her  by  action  for  damages, 
yet  they  thought  he  might  have  some  remedy,  viz.,  by  suit  in  the 
ecclesiastical  court  to  compel  a  performance,  the  plaintiff  being  of  the 
age  of  consent ;  and  that  would  be  a  sufficient  consideration.  And 
therefore  appointed  an  argument  by  civilians,  to  see  what  their  law 
would  determine  in  such  a  case. 

Upon  the  arguments  of  the  civilians,  no  instance  could  be  shown 
wherein  they  had  compelled  the  performance  of  a  minor's  contract. 
And  they  who  argued  for  the  defendant  strongly  insisted  that,  in  the 
case  of  a  contract  per  verba  de  futuro  (as  this  was) ,  there  was  no 
remedy,  even  against  a  person  of  full  age,  in  the  spiritual  court ;  but 
only  an  admonition.     And  the  only  reason  why  they  hold  jurisdiction 
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in  the  case  of  a  contract  per  verba  de  prcesenti  is  because  that  is  looked 
upon  amongst  them  to  be  ipsum  matrimonium,  and  they  only  decree  the 
formality  of  a  solemnization  in  the  face  of  the  church. 

After  their  arguments  it  was  spoken  to  a  fourth  time  by  Mr.  Reeve  and 
Serjeant  Eyre.  And  now  this  Term  the  Chief  Justice  delivered  the  reso- 
lution of  the  Court. 

The  objection  in  this  case  is,  that,  the  plaintiff  not  being  bound 
equally  with  the  defendant,  this  is  nudum  pactum,  and  the  defendant 
cannot  be  charged  in  this  action.  Formerly  it  was  made  a  doubt  by 
my  Lord  Vaughan  whether  any  action  could  be  maintained  on  mutual 
promises  to  marry  ;  but  that  is  now  a  point  not  to  be  disputed.  And 
as  to  the  present  case,  we  should  have  had  no  difficulty  in  giving  judg- 
ment for  the  plaintiff,  if  we  could  have  been  satisfied  by  the  arguments 
of  the  civilians  that,  as  the  plaintiff  was  of  the  age  of  consent,  any 
remedy,  though  not  by  way  of  action  for  damages,  could  be  had  against 
her.  But  since  they  seem  to  have  had  no  precedent  in  the  case,  we 
must  consider  it  upon  the  foot  of  the  common  law.  And  upon  that 
the  single  question  is,  whether  this  contract,  as  against  the  plaintiff, 
was  absolute^'  void.  And  we  are  all  of  opinion  that  this  contract  is 
not  void,  but  only  voidable  at  the  election  of  the  infant ;  and  as  to  the 
person  of  full  age  it  absolutely  binds. 

The  contract  of  an  infant  is  considered  in  law  as  different  from  the 
contracts  of  all  other  persons.  In  some  cases  his  contract  shall  bind 
him ;  such  is  the  contract  of  an  infant  for  necessaries,  and  the  law 
allows  him  to  make  this  contract  as  necessary  for  his  preservation ;  and 
therefore  in  such  case  a  single  bill  shall  bind  him,  though  a  bond  with 
a  penalty  shall  not.     1  Lev.  87. 

Where  the  contract  may  be  for  the  benefit  of  the  infant,  or  to  his 
prejudice,  the  law  so  far  protects  him  as  to  give  him  an  opportunity  to 
consider  it  when  he  comes  of  age  ;  and  it  is  good  or  voidable  at  his 
election.  Cro.  Car.  502  ;  2  Eol.  24,  427  ;  Hob.  69  ;  1  Brownl.  11  ;  1 
Sid.  41 ;  1  Vent.  21  ;  1  Mod.  25  ;  Sir  W.  Jones,  164.  But  though  the 
infant  has  this  privilege,  yet  the  party  with  whom  he  contracts  has 
not :  he  is  bound  in  all  events.  And  as  marriage  is  now  looked  upon 
to  be  an  advantageous  contract,  and  no  distinction  holds  whether  the 
party  suing  be  man  or  woman,  but  the  true  distinction  is  whether  it 
may  be  for  the  benefit  of  the  infant,  we  think,  that  though  no  express 
case  upon  a  marriage  contract  can  be  cited,  yet  it  falls  within  the  gen- 
eral reason  of  the  law  with  regard  to  infants'  contracts.  And  no 
dangerous  consequence  can  follow  from  this  determination,  because 
our  opinion  protects  the  infant  even  more  than  if  we  rule  the  contract 
to  be  absolutely  void.  And  as  to  persons  of  full  age,  it  leaves  them 
where  the  law  leaves  them,  which  grants  them  no  such  protection 
against  being  drawn  into  inconvenient  contracts. 

For  these  reasons  we  are  all  of  opinion  that  the  plaintiff  ought  to 
have  her  judgment  upon  the  demurrer. 
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LYNN    AND    ANOTHER    V.    BRUCE. 

In  the  Common  Pleas,  July  1,  1794. 
[Reported  in  2  Henry  Blaclcstone,  317.] 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
was  on  a  forbearance  to  sue  on  a  bond  given  by  the  defendant  to  the 
plaintiffs  for  200?.  The  second  was  as  follows ;  "And  whereas  also, 
afterwards,  &c,  in  consideration  that  the  said  Robert  and  Thomas 
(the  plaintiffs) ,  at  the  special  instance  and  request  of  the  said  Charles 
(the  defendant) ,  had  then  and  there  consented  and  agreed  to  accept 
and  receive  of  and  from  the  said  Charles  a  certain  composition  of 
fourteen  shillings  in  the  pound,  and  so  in  proportion  for  a  lesser  sum 
than  a  pound,  upon  a  certain  other  sum  of  one  hundred  and  five 
pounds  five  shillings  and  twopence,  then  due  and  owing  from  the 
said  Charles  to  the  said  Robert  and  Thomas  upon  and  by  virtue  of  a 
certain  other  writing  obligatory,  bearing  date,  &c,  made  and  executed 
by  the  said  Charles  to  the  said  Robert  and  Thomas,  whereby  he 
became  held  and  firmly  bound  to  them  in  the  sum  of  two  hundred 
pounds,  in  full  satisfaction  and  discharge  of  the  said  last-mentioned 
writing  obligatory,  and  all  moneys  due  thereon,  he  the  said  Charles 
undertook  and  then  and  there  faithfully  promised  the  said  Robert  and 
Thomas  to  pay  them  the  said  composition  of  fourteen  shillings  in  the 
pound,  and  so  in  proportion  for  a  lesser  sum  than  a  pound,  upon  the 
said  last-mentioned  sum  of  one  hundred  and  five  pounds  five  shillings 
and  twopence,  upon  request ;  and  the  said  Robert  and  Thomas  in  fact 
say  that  the  said  composition  of  fourteen  shillings  in  the  pound,  and 
so  in  proportion  for  a  lesser  sum  than  a  pound,  upon  the  said  last-men- 
tioned sum  of  one  hundred  and  five  pounds  five  shillings  and  two- 
pence, amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  seventy- 
three  pounds  thirteen  shillings  and  sixpence,  to  wit,  at  Westminster 
aforesaid,  whereof  the  said  Charles  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  Westminster  aforesaid,  had  notice ;  and 
although  the  said  Charles  hath  paid  to  the  said  Robert  and  Thomas 
a  certain  sum  of  money,  to  wit,  the  sum  of  seventy  pounds  and  six 
shillings,  part  of  the  said  last-mentioned  sum  of  seveny-three  pounds 
thirteen  shillings  and  sixpence,  the  amount  of  the  said  last-mentioned 
composition,  yet  the  said  Charles  not  regarding,  &c,  hath  not  yet 
paid  the  sum  of  three  pounds  seven  shillings  and  sixpence,  being  the 
residue  of  the  said  sum  of  seventy-three  pounds  thirteen  shillings  and 
sixpence,  the  composition  last  aforesaid,  or  any  part  thereof,"  &c. 

A  verdict  having  been  found  for  the  plaintiffs  on  the  whole  declara- 
tion, a  motion  was  made  in  arrest  of  judgment  on  the  ground  of  the 
insufficiency  of  the  second  count ;  and  after  argument  the  opinion  of 
the  Court  was  thus  delivered  by 
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Lord  C.  J.  Eyre.  This  is  a  motion  made  in  arrest  of  judgment,  on 
an  objection  to  the  second  count  of  the  declaration.  The  substance 
of  that  count  is  that,  in  consideration  that  the  plaintiff  at  the  defend- 
ant's request  bad  consented  and  agreed  to  accept  and  receive  from 
the  defendant  a  composition  of  fourteen  shillings  in  the  pound,  and  so 
in  proportion  for  a  lesser  sum  than  a  pound,  upon  105Z.  5s.  2d.  due 
from  the  defendant  to  the  plaintiff  on  a  bond  dated  the  30th  March, 
1792,  for  200/.,  in  full  satisfaction  and  discharge  of  the  bond  and  all 
money  due  thereon,  the  defendant  promised  to  paj'  the  said  composi- 
tion. It  is  then  averred  that  the  composition  amounted  to  73/.  13s. 
6d.,  and  that  the  defendant  had  paid  the  plaintiff  70?.  6s.,  part  thereof. 
The  breach  is,  that  he  did  not  pay  3Z.  7s.  6rf.,  the  residue.  This  will 
be  found  to  be  a  very  clear  ease,  when  the  nature  of  the  objection  is 
understood.  The  consideration  of  the  promise  is,  as  stated  in  this 
count,  an  agreement  to  accept  a  composition  in  satisfaction  of  a  debt. 
If  this  is  an  agreement  which  is  binding,  and  can  be  enforced,  it  is  a 
good  consideration ;  if  it  is  not  binding,  and  cannot  be  enforced,  it  is 
not  a  good  consideration.  It  was  settled  in  the  case  of  Allen  v.  Har- 
ris, 1  Lord  Raym.  122,  upon  consideration  of  all  the  cases,  that  upon 
an  accord,  which  this  is,  no  remedy  lies ;  it  was  said  that  the  books 
are  so  numerous  that  an  accord  ought  to  be  executed,  that  it  was 
impossible  to  overturn  all  the  authorities:  the  expression  is,  "over- 
throw all  the  books."  It  was  added  that,  if  it  had  been  a  new  point, 
it  might  have  been  worthy  of  consideration.  But  we  think  it  was 
rightly  settled  upon  sound  principles.  Interest  reipublicce  ut  sit  finis 
litium:  accord  executed  is  satisfaction:  accord  executory  is  only  sub- 
stituting one  cause  of  action  in  the  room  of  another,  which  might 
go  on  to  any  extent.  The  cases  in  which  the  question  has  been  raised, 
whether  an  accord  executory  could  be  enforced,  and  in  which  it  has 
been  so  often  determined  that  it  could  not,  have  been  cases  in  which 
it  has  been  pleaded  in  bar  of  the  original  action.  But  the  reason 
given  in  three  of  the  cases  in  1  Rol.  Abr.,  tit.  Accord,  pi.  11,  12,  13, 
is  because  the  plaintiff  hath  not  any  remedy  for  the  whole,  or  where 
part  has  been  performed,  for  that  which  is  not  performed,  which  goes 
directly  to  the  gist  of  this  action,  as  it  is  stated  in  the  count  objected 
to.  This  is  an  action  brought  to  recover  damages  for  that  part  of  the 
accord  which  has  not  been  performed.  But  an  accord  must  be  so 
completely  executed  in  all  its  parts  before  it  can  produce  legal  obliga- 
tion or  legal  effect,  that  in  Peytoe's  Case,  9  Co.  79  b,  it  was  holden 
that,  where  part  of  the  accord  had  been  executed,  tender  of  the 
residue  would  not  be  sufficient  to  make  it  a  bar  to  the  action,  but  that 
there  must  be  an  acceptance  in  satisfaction.  There  are  two  cases  in 
Cro.  Eliz.  304,  305,  to  the  same  effect.  It  was  argued  according  to 
the  cases  in  Rol.  Abr.  that  an  accord  executory  in  any  part  is  no  bar, 
because  no  remedy  lies  for  it  for  the  plaintiff.  Perhaps  it  would  be  a 
better  way  of  putting  the  argument,  to  say  that  no  remedy  lies  for  it 
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for  the  plaintiff,  because  it  is  no  bar ;  but  put  either  way,  it  concludes 
in  support  of  the  objection  to  the  second  count  in  this  declaration, 
and  consequently  the  judgment  must  be  arrested. 

Rule  absolute  to  arrest  the  judgment. 


SECTION    X. 

Consideration  Void  in  Part. 
CRIPPS  v.  GOLDING. 
In  the  Queen's  Bench,  Michaelmas  Teem,  1586. 
[Reported  in  1  Rolle's  Abridgment,  30.] 

If  a  man,  in  consideration  of  a  surrender  and  of  107.  paid,  promises 
to  do  such  a  thing,  although  the  surrender  cannot  be  made,  so  that 
that  consideration  is  void,  yet  the  action  is  maintainable  upon  the  other 
consideration.1 


BRADBURNE  ».  ELIZABETH  BRADBURNE. 
In  the  Queen's  Bench,  Michaelmas  Term,  1589. 

[Reported  in  Croke  Elizabeth,  149.] 

Assumpsit.  The  Court  held,  where  there  are  divers  considerations 
alleged  by  the  plaintiff,  and  some  are  frivolous  and  void,  yet  if  any 
of  them  be  good,  the  plaintiff  shall  recover.     And  it  was  so  adjudged. 


COLSTON  v.   CARRE. 

In  the  Queen's  Bench,  Hilary  Term,  1600. 

[Reported  in  1  Rolle's  Abridgment,  30.] 

If  A.  promises  B.,  in  consideration  that  she  will  not  sue  an  attach- 
ment out  of  chancery  upon  a  decree  which  is  there  made  against  him, 

1  In  1  Leon.  296,  s.  o.  nom.  Crisp  and  Golding's  Case,  it  was  said  by  Coke,  argu- 
endo :  "  Where  two  or  many  considerations  are  put  in  a  declaration,  although  some 
be  void,  yet  if  one  be  good,  the  action  well  lieth,  and  damages  shall  be  taxed  accord- 
ingly."—Ed. 
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and  in  consideration  that  she  will  give  him  all  her  right  and  title  of 
dower,  that  then  he  will  pay  her  20Z. ;  though  the  second  consideration 
is  void,  because  it  cannot  be  given  to  a  stranger,  but  only  released  to 
the  tenant  of  the  land  by  way  of  extinguishment,  yet  the  action  upon 
the  case  lies  upon  the  other  consideration  which  is  good.1 


CEISP  v.   GAMEL. 
In  the  King's  Bench,  Tetnitt  Teem,  1606. 

[Reported  in  Crolce  James,  128.] 

It  was  resolved  that  where,  in  an  assumpsit,  two  considerations  be 
alleged,  the  one  good  and  sufficient,  and  the  other  idle  and  vain,  if 
that  which  is  good  be  proved,  it  sufficeth  ;  and  although  he  fails  in  the 
proof  of  the  other,  it  is  not  material :  because  it  was  in  vain  to  allege  it ; 
and  it  is  as  if  it  had  not  been  alleged. 


BEST  v.   JOLLY. 

In  the  Common  Pleas,  Eastek  Term,  1661. 

[Reported  in  1  Siderfin,  38.] 

In  an  action  upon  the  case  for  the  non-payment  of  691.,  the  case 
was  as  follows  :  The  defendant  was  indebted  to  the  plaintiff  in  61.,  and 
the  son  of  the  defendant  was  indebted  to  the  plaintiff  for  diversa  negotia, 
amounting  to  63?.  And  the  defendant,  in  consideration  that  the  plain- 
tiff would  forbear  to  sue  for  the  debts  for  the  space  of  one  month, 
undertook  and  promised  to  pay  the  plaintiff  the  said  debts  ;  and  for  the 
non-payment  he  brought  this  action.  And  it  was  oftentimes  argued  at 
the  bar,  and  this  term  it  was  adjudged  per  totam  Curiam,  that  the  action 
well  lies,  and  the  father  shall  be  charged  with  this  entire  debt  of  69/. ; 
because,  although  the  father  was  not  liable  for  the  debt  of  his  son,  nor 
was  that  debt  reduced  to  certainty,  yet  when  the  father  takes  it  upon 
him  to  pay  it,  he  is  liable,  the  consideration  of  forbearance  being  a 

1  "  They  all  agreed  that  if  two  or  three  considerations  be  alleged  in  the  declara- 
tion, and  there  be  one  of  them  sufficient,  although  the  others  be  insufficient  in  matter 
or  form,  yet  the  one  being  sufficient,  it  is  well  enough ;  but  if  two  considerations  be 
alleged,  and  one  of  them  is  found  false  by  the  jury,  the  action  fails."  Cro.  Eliz.  847, 
848,  s.  o.  2d  Resolution.  —  Ed. 
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damage  to  the  plaintiff,  although  (as  to  part)  no  benefit  to  the  defend- 
ant. .  .  . 

Nota,  that  where  there  are  two  considerations,  and  one  is  good  and 
the  other  is  void,  the  damages  given  upon  it  shall  be  intended  to  be  all 
given  for  the  good  consideration.  ...  So  in  our  case  it  shall  be 
intended  that  the  69?.  are  given  as  damages  for  the  6?. ;  and  in  this 
respect  also  the  plaintiff  has  a  good  cause  of  action,  for  the  assumpsit 
being  to  pay  69?.  is  entire,  and  cannot  be  apportioned  by  the  plaintiff, 
and  therefore  upon  this  assumpsit  he  cannot  have  an  action  for  the  6?. 
only,  as  was  agreed  per  omnes.  And  the  Chief  Justice  said,  If  I  will 
put  my  barley  with  your  heap  of  barley,  you  can  take  the  whole. 

And  of  void  consideration  there  is  a  difference  between  considera- 
tions which  are  against  law,  and  consideration  inutilis ;  for  the  latter 
will  not  vitiate  a  good  consideration,  but  it  seems  that  a  consideration 
against  law  will  vitiate  a  good  consideration.     Quod  nota. 


MAET  KING,  JOHN  KING,  and  SILVANUS  KING,  Execu- 
trix and  Executors  of  the  Will  of  James  King,  deceased,  v. 
MATTHEW  UKLWIN  SEARS. 

In  the  Exchequer,  Easteb  Term,  1835. 

[Beported  in  2  Crompton,  Meeson,  and  Eoscoe,  48.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the 
defendant  was  the  administrator  of  "William  Sears,  who  died  August  10, 
1833  ;  that  the  said  William  Sears  was  indebted  to  the  plaintiffs  in 
the  sum  of  131.,  being  rent  due  and  in  arrear  for  the  use  and  occupa- 
tion of  certain  premises  of  the  plaintiffs,  used  and  occupied  by  the  said 
William  Sears  by  the  sufferance  and  permission  of  the  plaintiffs  and  at 
his  request,  under  and  by  virtue  of  a  certain  demise  thereof  made,  and 
at  and  under  the  yearly  rent  of  261.  payable  quarterly ;  that  the  said 
William  Sears  deposited  with  the  plaintiffs,  as  collateral  security  for  the 
said  debt,  a  certain  bill  of  exchange,  dated  March  12,  1833,  for  16?. 
14s.,  drawn  by  said  William  Sears  on  and  accepted  by  one  Joseph 
Fabian,  payable  five  months  after  date  to  the  drawer's  order  and  by 
him  indorsed :  that  the  said  William  Sears,  at  the  time  of  his  death, 
was  in  possession  of  said  premises  under  said  demise,  and  after  his 
death  Winifred,  his  widow  and  the  mother  of  said  defendant,  was  in 
possession  thereof,  and  was  possessed  of  goods  and  chattels  of  the 
value  of  50?.,  which  were  upon  said  premises  and  liable  to  be  dis- 
trained for  said  rent ;  and  the  said  Winifred  was  desirous  of  quitting 
said  premises  at  Michaelmas  then  next,  and  of  removing  said  goods 
and  chattels  therefrom  (of  all  which  said  premises  the  defendant  had 
notice)  ;  and  thereupon,  on  the  24th  of  September,  1833,  in  considera 
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tion  of  the  premises,  and  that  the  plaintiffs  would  permit  the  said 
Winifred  to  quit  the  said  premises  at  Michaelmas  then  next,  and  to 
remove  her  goods  and  chattels  therefrom,  and  would  forbear  to  distrain 
the  same  for  said  13Z.  rent  so  due  as  aforesaid  and  for  the  further  quar- 
ter's rent  to  become  due  at  said  Michaelmas,  the  defendant  promised 
the  plaintiffs  to  pay  them  one  quarter's  rent  immediately,  and  the 
remainder  of  the  said  rent  within  twelve  months  then  next,  the  said 
bill  of  exchange  being  given  up  by  the  plaintiffs  to  the  defendant. 
Averment,  that  the  plaintiffs,  confiding  in  said  promise,  did  permit  said 
Winifred  as  aforesaid  and  did  forbear  as  aforesaid  (whereof  the  defend- 
ant had  notice)  ;  and  although  the  said  twelve  months  have  long  since 
elapsed,  and  the  plaintiffs  after  the  expiration  thereof,  to  wit,  on  the 
15th  of  October,  1834,  requested  the  defendant  to  pay  said  rent,  being 
the  sum  of  19L  10*.,  and  tendered  said  bill  of  exchange  to  the  defend- 
ant, which  he  refused  to  accept,  yet,  &c.  Breach :  non-payment  of  the 
6um  of  19Z.  10s. 

General  demurrer,  and  joinder.1 

The  grounds  stated  for  argument  in  the  margin  of  the  paper  book 
were :  — 

First,  that  by  the  first  count  it  appears  that  the  bill  of  exchange 
therein  mentioned  was  at  the  time  of  making  the  defendant's  supposed 
promise  over-due,  and  it  is  not  averred  to  have  been  dishonored ;  so 
that  the  rent  of  13Z.  supposed  to  have  been  in  arrear  from  William 
Sears,  deceased,  appears  to  have  been  satisfied  thereby ;  and  the  for- 
bearance to  distrain  for  that  sum  of  13?.,  which  forms  part  of  the  con- 
sideration stated  for  the  defendant's  promise,  is  therefore  insufficient. 

Secondly,  that  it  does  not  appear  on  the  first  count  that  the  plaintiffs 
had  any  right  to  distrain  for  the  quarter's  rent,  which  is  supposed  to 
have  been  becoming  due  to  them  at  Michaelmas  mentioned  therein ; 
and  so  the  forbearance  to  distrain  for  the  sum  of  61.  10s.  in  respect 
thereof,  which  forms  part  of  the  consideration  stated  for  the  defend- 
ant's promise,  is  insufficient  to  support  such  promise,  and  renders  the 
same  of  none  effect. 

Thirdly,  that  the  consideration  expressed  in  the  first  count,  as  moving 
the  defendant  to  the  promise  therein  alleged,  is  not  stated  to  have  been 
at  the  defendant's  request,  as,  to  give  the  same  any  effect,  it  ought  to 
have  been. 

Fourthly,  that  it  does  not  appear,  nor  can  it  be  collected  from  the 
first  count,  whether  the  plaintiffs  seek  to  recover  against  the  defendant 
as  administrator  of  his  late  father,  or  personally. 

JZrle,  in  support  of  the  demurrer.  First,  the  bill  of  exchange,  as 
appears  by  the  declaration,  was  given  as  a  collateral  security  for  the 
rent ;  but  the  plaintiffs  do  not  state  that  any  steps  were  taken  bj*  them, 
on  the  bill  becoming  clue,  to  obtain  payment  of  it,  nor  do  they  aver 
any  presentment,  or  show  that  it  was  dishonored,  which  it  was  their 

1  See  supra,  p.  225,  note  1.  —  Ed. 
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duty  as  holders  to  have  done ;  and,  not  having  done  so,  it  amounted 
to  a  satisfaction  of  the  debt  for  which  the  bill  was  given,  that  is  to  say, 
the  131.  for  rent  due  from  William  Sears.  It  was  the  duty  of  the 
plaintiffs  to  have  shown  on  their  declaration  that  they  had  done  all  the 
acts  necessary  to  entitle  them  to  recover  on  the  bill.  [Lord  Abinger, 
C.  B.  It  is  stated  in  the  declaration  to  have  been  given  as  a  collateral 
security.  The  action  is  not  brought  on  the  bill  itself.]  It  is  submitted 
that  it  was  incumbent  on  them  to  show  that  the  bill  was  duly  pre- 
sented ;  and,  if  they  fail  to  do  so,  then  they  must  be  taken  to  have 
made  the  bill  their  own,  and  it  operated  as  a  satisfaction  for  the  rent 
of  13^.,  and  the  forbearance  to  distrain  for  that  sum,  which  formed  part 
of  the  consideration  for  the  defendant's  promise,  failed.  [Parke,  B. 
Though  the  bill  was  not  duly  presented,  that  objection  might  have 
been  waived  afterwards.]  If  the  consideration  fails  to  that  extent, 
then  the  whole  promise  is  nudum  pactum.  Another  part  of  the  con- 
sideration stated  is  the  agreement  not  to  distrain  the  goods  of  the 
widow  to  recover  the  sum  of  61.  10s.  for  rent  to  become  due  the  Mich- 
aelmas following ;  but,  as  the  rent  was  not  then  due,  the  plaintiffs  could 
have  no  right  to  distrain  for  it,  and  consequently  that  was  no  consider- 
ation whatever.  [Lord  Abinger,  C.  B.  Was  it  not  a  privilege 
granted  to  her  to  be  allowed  to  give  up  the  tenancy  at  Michaelmas  ?] 
The  executors  could  not  compel  her  to  remain,  as  she  was  a  stranger 
to  them.  The  allegation  is  that,  in  consideration  that  the  plaintiff 
would  permit  the  widow  to  quit  the  demised  premises  at  Michaelmas 
then  next,  and  to  remove  her  goods  and  chattels  from  the  premises, 
and  would  forbear  to  distrain  for  the  said  rent  so  due  and  in  arrear, 
and  for  the  sum  of  61.  10s.  to  become  due  at  Michaelmas  then  next, 
the  defendant  undertook  to  pay  the  61.  10s.  immediately,  and  the 
remainder  within  twelve  months,  the  bill  of  exchange  being  given  up 
by  the  plaintiffs  to  the  defendant ;  but  the  rent  of  61.  10s.  was  not  due, 
and  they  had  no  right  to  distrain  for  that  sum,  and  therefore  there  is  a 
failure  of  consideration.  [Parke,  B.  The  giving  up  the  note  is  one 
consideration,  and  the  forbearance  to  distrain  the  goods  of  the  widow 
on  the  premises  for  the  rent  then  due  from  the  intestate  is  another  con- 
sideration.] At  all  events  the  whole  of  the  consideration  stated  for  the 
defendant's  promise  is  not  shown,  and  therefore  the  promise  is  not  sup- 
ported. [Parke,  B.  If  a  sufficient  consideration  remains,  it  is  enough 
to  support  the  promise  laid  in  the  declaration.  There  is  abundant  con- 
sideration.] Then  the  consideration  alleged  as  moving  the  defendant 
to  make  the  promise  is  not  stated  to  have  been  at  the  request  of  the 
defendant.  [Parke,  B.  That  would  only  be  material  in  the  case  of 
an  executed  consideration.  An  averment  of  request  is  only  necessary 
in  cases  of  executed  consideration.]  Judgment  for  the  plaintiffs. 
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SECTION  XI. 

Executed  Consideration. 

HUNT  v.  BATE. 
Easteb  Teem,  1568. 

[Reported  in  Dyer,  272.] 

The  servant  of  a  man  was  arrested,  and  imprisoned  in  the  Compter 
in  London  for  trespass  ;  and  he  was  let  to  mainprize  by  the  manucap- 
tion of  two  citizens  of  London  (who  were  well  acquainted  with  the  mas- 
ter), in  consideration  that  the  business  of  the  master  should  not  go 
undone.  And  afterwards,  before  judgment  and  condemnation,  the  mas- 
ter upon  the  said  friendly  consideration  promised  and  undertook  to  one 
of  the  mainpernors  to  save  him  harmless  against  the  party  plaintiff  from 
all  damages  and  costs,  if  any  should  be  adjudged,  as  happened  after- 
wards in  reality  ;  whereupon  the  surety  was  compelled  to  pay  the  con- 
demnation, so.  311.,  &c.  And  thereupon  he  brought  an  action  on  the 
case,  and  the  undertaking  was  traversed  by  the  master,  and  found  in 
London  at  nisi  prius  against  him.  And  now  in  arrest  of  judgment  it 
was  moved  that  the  action  does  not  lie.  And  by  the  opinion  of  the 
Court  it  does  not  he  in  this  matter,  because  there  is  no  consideration 
wherefore  the  defendant  should  be  charged  for  the  debt  of  his  servant, 
unless  the  master  had  first  promised  to  discharge  the  plaintiff  before 
the  enlargement  and  mainprize  made  of  his  servant,  for  the  master  did 
never  make  request  to  the  plaintiff  for  his  servant  to  do  so  much,  but 
he  did  it  of  his  own  head.     Wherefore,  &c. 

But  in  another  like  action  on  the  case,  brought  upon  a  promise  of  20/. 
made  to  the  plaintiff  by  the  defendant,  in  consideration  that  the  plaintiff, 
at  the  special  instance  of  the  said  defendant,  had  taken  to  wife  the 
cousin  of  the  defendant,  that  was  good  cause,  although  the  marriage 
was  executed  and  past  before  the  undertaking  and  promise,  because  the 
marriage  ensued  the  request  of  the  defendant.  And  land  may  be  also 
given  in  frank-marriage  with  the  cousin  of  the  donor  as  well  after  the 
marriage  as  before,  because  the  marriage  may  be  intended  the  cause, 
&c.  And  therefore  the  opinion  of  the  Court  in  this  case  this  Term  was, 
that  the  plaintiff  should  recover  upon  the  verdict,  &c.  And  so  note  the 
diversity  between  the  aforesaid  cases. 
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SIDENHAM  and  WORLINGTON. 

In  the  Common  Pleas,  Easter  Teem,  1585. 

[Reported  in  2  Leonard,  224.] 

In  an  action  upon  the  case  upon  a  promise,  the  plaintiff  declared  that 
he,  at  the  request  of  the  defendant,  was  surety  and  bail  for  J.  S.,  who 
was  arrested  in  the  King's  Bench  upon  an  action  of  30/.,  and  that  after- 
wards, for  the  default  of  J.  S.,  he  was  constrained  to  pay  the  30?. ;  after 
which  the  defendant,  meeting  with  the  plaintiff,  promised  him  for  the 
same  consideration  that  he  would  repay  that  30/.,  which  he  did  not  pay ; 
upon  which  the  plaintiff  brought  the  action.  The  defendant  pleaded 
non  assumpsit,  upon  which  issue  was  joined,  which  was  found  for  the 
plaintiff.  Walmesley,  Serjt.,  for  the  defendant,  moved  the  Court  that 
this  consideration  will  not  maintain  the  action,  because  the  consideration 
and  promise  did  not  concur  and  go  together ;  for  the  consideration  was 
long  before  executed,  so  as  now  it  cannot  be  intended  that  the 
promise  was  for  the  same  consideration :  as  if  one  giveth  me  a  horse, 
and  a  month  after  I  promise  him  10/.  for  the  said  horse,  he  shall 
never  have  debt  for  the  10/.,  nor  assumpsit  upon  that  promise;  for 
there  it  is  neither  contract  nor  consideration,  because  the  same  is 
executed.  Anderson.  This  action  will  not  lie ;  for  it  is  but  a  bare 
agreement  and  nudum  pactum,  because  the  contract  was  determined, 
and  not  in  esse  at  the  time  of  the  promise  ;  but  he  said  it  is  otherwise 
upon  a  consideration  of  marriage  of  one  of  his  cousins,  for  marriage 
is  always  a  present  consideration.  Windham  agreed  with  Anderson, 
and  he  put  the  case  in  3  H.  7.  If  one  selleth  a  horse  unto  another, 
and  at  another  day  he  will  warrant  him  to  be  sound  of  limb  and  mem- 
ber, it  is  a  void  warrant,  for  that  such  warranty  ought  to  have  been 
made  or  given  at  such  time  as  the  horse  was  sold.  Periam,  J.,  con- 
ceived that  the  action  did  well  he ;  and  he  said  that  this  case  is  not 
like  unto  the  cases  which  have  been  put  of  the  other  side :  for  there  is 
a  great  difference  betwixt  contracts  and  this  case ;  for  in  contracts 
upon  sale,  the  consideration  and  the  promise  and  the  sale  ought  to 
meet  together  ;  for  a  contract  is  derived  from  con  and  trahere,  which  is 
a  drawing  together,  so  as  in  contracts  every  thing  which  is  requisite 
ought  to  concur  and  meet  together,  viz.,  the  consideration  of  the  one 
side,  and  the  sale  or  the  promise  on  the  other  side.  But  to  maintain  an 
action  upon  an  assumpsit,  the  same  is  not  requisite,  for  it  is  sufficient 
if  there  be  a  moving  cause  or  consideration  precedent ;  for  which 
cause  or  consideration  the  promise  was  made ;  and  such  is  the  common 
practice  at  this  day.  For  in  an  action  upon  the  case  upon  a  promise, 
the  declaration  is  laid  that  the  defendant,  for  and  in  consideration  of 
20/.  to  him  paid  (postea  scil.),  that  is  to  say,  at  a  day  after  super  se 
assumpsit,  and  that  is  good ;  and  yet  there  the  consideration  is  laid  to 
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be  executed.  And  he  said  that  the  case  in  Dyer,  10  Eliz.  272,  would 
prove  the  case.  For  there  the  case  was,  that  the  apprentice  of  one 
Hunt  was  arrested  when  his  master  Hunt  was  in  the  country,  and  one 
Baker,  one  of  the  neighbors  of  Hunt,  to  keep  the  said  apprentice  out 
of  prison,  became  his  bail,  and  paid  the  debt.  Afterwards  Hunt,  the 
master,  returning  out  of  the  country,  thanked  Baker  for  his  neighborly 
kindness  to  his  apprentice,  and  promised  him  that  he  would  repay  him 
the  sum  which  he  had  paid  for  his  servant  and  apprentice  :  and  after- 
wards, upon  that  promise,  Baker  brought  an  action  upon  the  case 
against  Hunt,  and  it  was  adjudged  in  that  case  that  the  action  would 
not  lie,  because  the  consideration  was  precedent  to  the  promise,  because 
it  was  executed  and  determined  long  before.  But  in  that  case  it  was 
holden  by  all  the  justices  that  if  Hunt  had  requested  Baker  to  have 
been  surety  or  bail,  and  afterwards  Hunt  had  made  the  promise  for 
the  same  consideration,  the  same  had  been  good,  for  that  the  con- 
sideration did  precede,  and  was  at  the  instance  and  request  of  the 
defendant.  Ehodes,  J.,  agreed  with  Periam  ;  and  he  said  that  if  one 
serve  me  for  a  year,  and  hath  nothing  for  his  service,  and  afterwards, 
at  the  end  of  the  year,  I  promise  him  201.  for  his  good  and  faithful 
service  ended,  he  may  have  and  maintain  an  action  upon  the  case  upon 
the  same  promise,  for  it  is  made  upon  a  good  consideration  ;  but  if  a 
servant  hath  wages  given  him,  and  his  master  ex  abundanti  doth  prom- 
ise him  1 0?.  more  after  his  service  ended,  he  shall  not  maintain  an 
action  for  that  101.  upon  the  said  promise ;  for  there  is  not  any  new 
cause  or  consideration  preceding  the  promise  ;  which  difference  was 
agreed  \>y  all  the  justices  ;  and  afterwards,  upon  good  and  long  advice, 
and  consideration  had  of  the  principal  case,  judgment  was  given  for 
the  plaintiff;  and  they  much  relied  upon  the  case  of  Hunt  and  Baker, 
10  Eliz.,  Dyer,  272. 


PEABLE  and  EDWARDS. 
In  the  Queen's  Bench,  Easter  Term,  1588. 

[Reported  in  1  Leonard,  102.] 

The  case  was,  that  the  defendant  had  leased  lands  to  the  plaintiff 
rendering  rent  for  certain  years ;  and  after  some  years  of  the  term 
expired  the  lessor,  in  consideration  that  the  lessee  had  occupied  the 
land,  and  had  paid  his  rent,  promised  the  plaintiff  to  save  him  harm- 
less against  all  persons,  for  the  occupation  of  the  land  past  and  also  to 
come.  And  afterwards  H.  distrained  the  cattle  of  the  plaintiff  being 
upon  the  lands,  upon  which  he  brought  his  action.  Golding.  Here 
is  not  a  sufficient  consideration,  for  the  payment  of  the  rent  is  not  any 
consideration,  for  the  lessee  hath  the  occupation  of  the  land  for  it,  and 
hath  the  profits  thereof;   and  also   the  consideration  is  past.     Cook. 
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The  occupation,  which  is  the  consideration,  continues ;  therefore  it  is 
a  good  assumpsit ;  as  4  E.  8,  a  gift  in  frank-marriage  after  the  espou- 
sals, and  yet  the  marriage  is  past,  but  the  blood  continues,  so  here  ;  and 
here  the  payment  of  the  rent  is  executory  every  year ;  and  if  the  lessee 
be  saved  for  his  occupation,  he  will  pay  his  rent  the  better.  Godfrey. 
If  a  man  marrieth  my  daughter  against  my  will,  and  afterwards  in  con- 
sideration of  that  marriage  I  promise  him  one  hundred  pounds,  the 
same  is  no  good  consideration ;  which  Clench,  J.,  denied.  And  after- 
wards the  plaintiff  had  judgment  to  recover  his  damages. 


MAKSH  and  RAINSFOBD. 

In  the  Queen's  Bench,  Tetnitt  Term,  1588. 

[Reported  in  2  Leonard,  111.] 

In  an  action  upon  the  case,  the  case  was,  that  a  communication  was 
had  betwixt  the  parties,  that  the  plaintiff  should  marry  the  daughter 
of  the  defendant,  in  consideration  of  which  the  defendant  promised 
the  plaintiff  to  give  him  2001. ,  but  they  could  not  agree  upon  the 
days  of  payment  of  it ;  after  which  he  stole  away  the  defendant's 
daughter,  and  secretly  married  her  without  the  defendant's  knowledge ; 
yet  afterwards  the  defendant  gave  his  consent  to  it,  and  allowed  of  the 
said  marriage ;  and  in  consideration  of  the  said  marriage  promised  to 
pay  the  plaintiff  100Z.  Egerton,  Solicitor-General,  for  the  defendant : 
That  the  action  upon  this  matter  will  not  lie  ;  for  here  the  consideration 
is  precedent  to  the  promise,  whereas  the  consideration  in  such  cases 
ought  to  be  future  and  subsequent ;  and  as  the  case  is  here,  the  plain- 
tiff is  out  of  the  course  of  consideration  of  marriage ;  for  he  hath  stolen 
away  and  married  his  wife,  without  the  knowledge  or  consent  of  her 
father.  See  such  case,  10  Eliz.,  Dyer,  272.  The  servant  of  one  A.  is 
arrested  in  London,  and  two  friends  of  his  master  bail  him,  and  after- 
wards A.  promiseth  to  them,  for  their  friendship,  to  save  them  harmless 
from  damages  and  costs,  &c.  It  was  holden  that  the  action  doth  not 
lie,  for  here  is  not  any  consideration,  for  the  bailment  was  of  their  own 
heads,  and  it  is  executed  before  the  promise  ;  but  if  the  master  before 
the  enlargement  of  his  servant  had  requested  the  plaintiff  for  to  bail 
his  servant,  and  he  had  so  done,  the  action  would  have  lien.  What,  J. 
Although  the  consideration  be  precedent,  yet  if  it  were  made  at  the 
instance  of  the  other  party,  the  action  would  have  lien.  But  here  the 
natural  affection  of  the  father  to  his  daughter  is  sufficient  matter  of 
consideration.  If  one  cometh  to  a  serjeant  at  law  to  have  his  counsel, 
and  the  serjeant  doth  advise  him,  and  afterwards  the  client,  in  consid- 
eration of  such  counsel,  promiseth  to  pay  him  20?.,  an  action  lieth  for 
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it.  And  so  Popham  said  it  had  been  adjudged  in  the  Exchequer ;  and 
it  is  a  common  action  in  this  court,  in  consideration  quod  querens  delib- 
erasset  to  the  defendant,  &c,  he  promiseth  to  pay  him  so  much ;  and  as 
it  was  late  adjudged  betwixt  Style  and  Smith : 1  If  a  physician  who  is 
my  friend,  hearing  that  my  son  is  sick,  goeth  to  him  in  my  absence, 
and  helps  and  recovers  him,  and  I  being  informed  thereof  promise  him 
in  consideration,  &c. ,  ut  supra,  to  give  to  him  2(W. ,  an  action  will  he 
for  the  money.  And  afterwards  in  the  principal  case  judgment  was 
given  for  the  plaintiff. 


JEREMY  v.   GOOCHMAN. 
In  the  Common  Pleas,  Michaelmas  Term,  1595. 

{Reported  in  Crolce  Elizabeth,  442.] 

Assumpsit.  And  declares  that,  in  consideration  quod  deliberasset  el 
dedisset  to  the  defendant  twenty  sheep,  he  assumed  to  pay  unto  him 
five  pounds  at  the  time  of  his  marriage  ;  and  allegeth  in  facto  that  he 
was  married,  &c.  The  issue  was  non  assumpsit,  and  found  for  the 
plaintiff;  and  now  moved  in  arrest  of  judgment,  because  it  is  for  a 
consideration  past ;  for  it  is  in  the  preter  tense  deliberasset,  and  there- 
fore no  cause  of  action.  And  of  that  opinion  was  the  whole  court; 
wherefore  judgment  was  stayed. 


BARKER  v.   HALIFAX. 
In  the  Common  Pleas,  Hilakt  Term,  1600. 

[Reported  in  Crolce  Elizabeth,  741.] 

Assumpsit.  "Whereas  the  defendant,  such  a  day  and  year,  in  con- 
sideration that  the  plaintiff,  by  the  defendant's  appointment  and  for 
his  debt,  paulo  ante  tunc  solvisset  to  R.  S.  60^.,  that  the  defendant 
assumed  to  repay  it  upon  request,  &c.  The  defendant  pleaded  non 
assumpsit;  and  it  was  found  against  him.  And  after  verdict,  upon  a 
motion  in  arrest  of  judgment,  the  judgment  was  stayed ;  because  the 
payment  of  the  60Z.  being  a  consideration  past  was  not  sufficient  to 
maintain  the  action.  But  Walmsley  said  that  an  assumpsit,  in  consid- 
eration that  you  had  married  my  daughter,  to  give  unto  you  40Z.  was 
good ;  for  the  affection  and  consideration  always  continues. 

1  See  note  (a)  to  Wennall  v.  Adney,  3  B.  &  P.  247,  252 ;  Veitch  v.  Russell,  3  Q.  B. 
928,  934.  — Ed. 
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RIGGS  v.  BULLINGHAM. 

In  the  Queen's  Bench,  Michaelmas  Term,  1599. 

[Reported  in  Croke  Elizabeth,  716.] 

Assumpsit.  Whereas  he  was  seised  in  fee  of  the  advowson  of  Beck- 
ingham,  in  the  county  of  Lincoln ;  in  consideration  that  he  at  the 
defendant's  request,  by  his  deed,  dedisset  et  concessisset  to  the  defendant 
the  first  and  next  avoidance  of  the  said  church,  the  defendant,  22  Au- 
gust, 37  Eliz.,  assumed  to  pay  to  the  plaintiff  100/.,  &c.  Upon  non 
assumpsit  pleaded,  it  was  found  for  the  plaintiff,  and  damages  assessed 
to  an  100/.  And  after  verdict  it  was  moved  in  arrest  of  judgment  that 
this  consideration  is  past,  and  therefore  not  sufficient  to  ground  an 
assumpsit ;  for  there  is  not  any  time  of  the  grant  alleged ;  and  it  might 
have  been  divers  years  before  the  assumpsit  made ;  and  being  a  thing 
executed  and  past,  no  assumpsit  afterwards  can  be  good :  and  in  proof 
thereof  Dyer,  272,  Hunt  v.  Bate  was  cited.  But  all  the  Court  re- 
solved to  the  contrary ;  for  the  grant  being  made  at  his  request,  it  is 
a  sufficient  consideration,  although  it  were  divers  years  before ;  espe- 
cially being  to  the  defendant  himself,  the  consideration  shall  be  taken 
to  continue.  But  if  the  grant  had  been  to  a  stranger,  and  not  at  the 
defendant's  request,  it  had  peradventure  been  otherwise.  .  .  .  Where- 
fore it  was  adjudged  for  the  plaintiff. 


DOCKET  v.  VOYEL. 

In  the  Common  Pleas,  Easter  Term,  1602. 

[Reported  in  Croke  Elizabeth,  885.] 

Assumpsit.  Whereas  the  defendant,  10th  May,  40  Eliz.,  in  consider- 
ation that  the  plaintiff  at  a  certain  day  then  past,  at  the  defendant's 
request,  had  lent  unto  him  30/.  for  such  a  time ;  that  the  defendant 
assumed  to  lend  unto  the  plaintiff  upon  request  30/.  for  a  year,  or  other- 
wise to  give  him  40s.  The  plaintiff  allegeth  that  the  defendant  did  not 
lend  him  30/.  licet  requisitus,  &c,  nor  pay  the  said  40s.  And  it  was 
thereupon  demurred ;  because  the  consideration  was  past  and  executed, 
and  the  consideration  and  promise  ought  to  go  together ;  or  else  it  ought 
to  be  a  consideration  continuing.  Wherefore  for  this  cause  it  was  ad- 
judged for  the  defendant. 
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BOSDEN  v.  SIR  JOHN  THESTNE. 
In  the  King's  Bench,  Michaelmas  Teem,  1603. 

[Reported  in  Yelverton,  40.] 

The  plaintiff  declared,  quod  cum  ad  specialem  instantiam  of  the  defend- 
ant, he  had  procured  credit  for  one  Flud  for  two  pipes  of  wine  amount- 
ing to  511.,  and  Flud,  super  credentiam  and  per  medium  of  the  plaintiff 
at  the  request  of  the  defendant,  emisset  of  one  Roberts  two  pipes  of  wine 
for  51/.,  and  superinde  the  plaintiff  with  Flud  entered  into  bond  of  100/. 
to  Roberts  for  payment  of  the  said  51/.  at  a  day  to  come,  which  was  not 
paid  at  the  day ;  and  thereupon  Roberts  sued  the  plaintiff  upon  the 
bond,  and  recovered,  and  had  a  capias  against  him,  whereby  he  fuit 
coactus  to  pay  Roberts  67/.,  de  solutione  of  which  67/.  causa  praallegata 
he  notified  to  the  defendant,  who  in  consideratione  prmmissorum  promised 
to  pay  the  plaintiff  the  67?.  at  Michaelmas  ;  and  showed  the  failure  of 
payment  of  the  67/.  at  the  day,  &c.  And  upon  non  assumpsit  pleaded, 
it  was  found  against  the  defendant.  And  Yelverton  moved  in  arrest  of 
judgment,  that  the  action  upon  the  matter  shown  does  not  he,  because 
the  consideration  was  past  and  executed  before  the  promise,  and  the  de- 
fendant had  no  profit  by  it,  but  all  the  benefit  was  to  Flud,  a  stranger  ; 
like  the  case  10  Eliz.,  Dy.  272,  where  J.  S.  was  bail  for  the  servant 
upon  an  arrest,  and  signified  all  to  the  master  after  the  bail  entered 
into,  who  promised  to  save  him  harmless  ;  and  although  the  bail  was 
condemned,  yet  no  assumpsit  lay  against  the  master,  because  the  con- 
sideration was  past  before  the  promise :  and  it  seems  that  upon  the  first 
request  only  to  give  credit  to  Flud  for  two  pipes  of  wine,  no  assumpsit 
lies  ;  for  a  bare  request  does  not  imply  any  promise  ;  as  if  I  say  to  a 
merchant,  I  pray  trust  J.  S.  with  100/.,  and  he  does  so,  this  is  of  his 
own  head,  and  he  shall  not  charge  me,  unless  I  say  I  will  see  you  paid 
or  the  like.  And  it  seems  likewise  that  the  promise  shall  not  have  re- 
lation to  the  first  request  of  giving  credit  to  Flud,  because  the  entreaty 
for  the  credit  was  but  for  two  pipes  of  wine  amounting  to  51/.,  and  the 
promise  is  for  67/.,  and  so  the}-  differ  in  the  sums  ;  as  if  I  request  J.  S. 
to  enter  into  bond  for  J.  D.  for  10/.,  and  I  will  see  him  paid ;  now  if 
J.  S.  enters  into  bond  of  20/.  for  the  payment  of  10/.  for  J.  D.,  which 
20/.  is  recovered  against  him,  he  shall  not  charge  me  on  vay  promise 
but  10/.  But  non  allocatur  per  Fenner,  Gawdy,  and  Popham  ;  for 
although  upon  the  first  request  only  assumpsit  does  not  lie,  j'et  the 
promise  coming  after  shall  have  reference  to  the  first  request ;  and 
although  the  request  was  but  for  two  pipes  of  wine  amounting  to  51/., 
that  Flud  might  have  credit  for  that ;  yet  when  Roberts,  who  sold  the 
wine,  would  not  take  (as  appears)  security  but  by  bond  of  100/.  for 
payment  of  51/.,  and  all  this  matter  is  signified  afterwards  to  the  de- 
fendant, who  agrees  to  it,  and  promises  to  pay  the  67/.,  this  shall  charge 
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him ;  because  it  has  its  essence  and  commencement  from  the  first  re- 
quest made  by  the  defendant.  As  {per  Gawdy)  if  I  request  one  to 
marry  my  cousin,  who  does  so,  and  afterwards  tells  me  of  it,  and  there- 
upon I  promise  him  100Z.,  this  is  a  good  promise  to  charge  me,  although 
the  marriage  was  past,  which  is  the  consideration ;  because  now  the 
promise  shall  have  reference  to  the  request,  which  was  before  the  mar- 
riage. Vide  this  case,  Dy.  272  b.  The  same  law  (by  him)  if  I  entreat 
one  to  be  bail  for  my  servant,  and  he  thereupon  becomes  bail,  and  is 
condemned,  and  afterwards  tells  me  of  it,  and  I  promise  him  to  save 
him  harmless,  it  is  good,  and  he  shall  recover  his  damage  in  toto. 
Wherefore  judgment  was  given  for  the  plaintiff.  But  Yelverton,  J., 
was  contra  clearly. 


FIELD  v.  DALE. 

In  the  Exchequer  Chamber,  Michaelmas  Term,  1614. 

[Reported  in  1  Rotte's  Abridgment,  11,  placitum  8.] 

If  A.,  in  consideration  that  B.  barganizasset  et  vendidisset  to  him  cer- 
tain tuns  of  strong  beer  at  the  request  of  A.,  assumed  and  promised  to 
B.  to  pay  him  41.  for  each  tun  super  deliberations  inde  of  30  tuns  of 
strong  beer,  this  is  a  good  consideration,  although  passed,  because  the 
sale  was  at  the  request  of  him  who  made  the  promise. 


LAMPLEIGH  v.   BRATHWAIT. 

In  the  Common  Pleas,  Michaelmas  Term,  1615. 

[Reported  in  Hobart,  105,  1  Smith's  Leading  Cases,  67.] 

Anthony  Lampleigh  brought  an  assumpsit  against  Thomas  Brath- 
wait,  and  declared  that,  whereas  the  defendant  had  feloniously  slain 
one  Patrick  Mahume,  the  defendant,  after  said  felony  done,  instantly 
required  the  plaintiff  to  labor  and  do  his  endeavor  to  obtain  his  pardon 
from  the  king ;  whereupon  the  plaintiff  upon  the  same  request  did,  by 
all  the  means  he  could  and  many  days'  labor,  do  his  endeavor  to  obtain 
the  king's  pardon  for  the  said  felony ;  viz.,  in  riding  and  journeying  at 
his  own  charges  from  London  to  Roiston,  when  the  king  was  there, 
and  to  London  back,  and  so  to  and  from  Newmarket,  to  obtain  pardon 
for  the  defendant  for  the  said  felony.    Afterward  soil. ,  &c. ,  in  considera  ■ 
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tion  of  the  premises,  the  said  defendant  did  promise  the  said  plaintiff 
to  give  him  1007.1,  and  that  he  had  not,  &c. ;  to  his  damage  120/. 

To  this  the  defendant  pleaded  non  assumpsit,  and  found  for  the  plain- 
tiff, damage  100Z.  It  was  said  in  arrest  of  judgment  that  the  consider- 
ation was  passed. 

But  the  chief  objection  was,  that  it  doth  not  appear  that  he  did 
any  thing  towards  the  obtaining  of  the  pardon  but  riding  up  and  down, 
and  nothing  done  when  he  came  there.  And  of  this  opinion  was  my 
brother  "Waebubton  ;  but  myself  and  the  other  two  judges  were  of 
opinion  for  the  plaintiff,  and  so  he  had  judgment. 

First,  it  was  agreed  that  a  mere  voluntary  courtesy  will  not  have  a 
consideration  to  uphold  an  assumpsit.  But  if  that  courtesy  were 
moved  by  a  suit  or  request  of  the  party  that  gives  the  assumpsit,  it 
will  bind ;  for  the  promise,  though  it  follows,-yet  it  is  not  naked,  but 
couples  itself  with  the  suit  before,  and  the  merits  of  the  party  procured 
by  that  suit,  which  is  the  difference.  Pasch.  10  Eliz.,  Dyer,  272,  Hunt 
&  Bates.     See  Onely's  Case,  19  Eliz.,  Dyer,  355. 

Then,  to  the  main  point,  it  is  first  clear  that  in  this  case,  upon  the 
issue  non  assumpsit,  all  these  points  were  to  be  proved  by  the  plaintiff: 

1.  That  the  defendant  had  committed  the  felony,  prout,  &c. 

2.  Then  that  he  requested  the  plaintiff's  endeavor,  prout,  &c. 

3.  That  thereupon  the  plaintiff  made  his  proof,  prout,  &c. 

4.  That  thereupon  the  defendant  made  his  promise,  prout,  &c. 

For  wheresoever  I  build  my  promise  upon  a  thing  done  at  my 
request,  the  execution  of  the  act  must  pursue  the  request,  for  it  is  like 
a  case  of  commission  for  this  purpose. 

So  then  the  issue  found  ut  supra  is  a  proof  that  he  did  his  endeavor 
according  to  the  request,  for  else  the  issue  could  not  have  been  found  : 
for  that  is  the  difference  between  a  promise  upon  a  consideration  exe- 
cuted and  executory,  that  in  the  executed  you  cannot  traverse  the  con- 
sideration by  itself,  because  it  is  passed  and  incorporated  and  coupled 
with  the  promise.2  And  if  it  were  not  indeed  then  acted,  it  is  nudum 
pactum. 

But  if  it  be  executory,  as  in  consideration  that  you  shall  serve  me  a 

1  "In  Lampleigh  v.  Brathwait,  it  was  assumed  that  the  journeys  which  the  plain- 
tiff performed  at  the  request  of  the  defendant,  and  the  other  services  he  rendered, 
would  have  been  sufficient  to  make  any  promise  binding  if  it  had  been  connected 
therewith  in  one  contract ;  the  peculiarity  of  the  decision  lies  in  connecting  a  subse- 
quent promise  with  a  prior  consideration  after  it  had  been  executed.  Probably  at 
the  present  day,  such  service  on  such  request  would  have  raised  a  promise  by  impli- 
cation to  pay  what  it  was  worth ;  and  the  subsequent  promise  of  a  sum  certain 
would  have  been  evidence  for  the  jury  to  fix  the  amount."  —  Erie,  C.  J.,  Kennedy  v. 
Broun,  13  C.  B.  n.  s.  677,  740.  — Ed. 

2  Harris  v.  Ewer,  1  Rol.  Rep.  401.  Harris  brought  an  action  on  the  case  against 
Ewer,  and  the  plaintiff  counted  that  for  such  a  consideration  (which  was  not  execu- 
tory, but  executed)  the  defendant  promised,  &c.  The  defendant  traversed  the  con- 
sideration, upon  which  it  was  demurred.  G.  Croke.  It  seems  that  he  cannot  traverse 
a  consideration  executed,  quod  fuit  concessum  per  Curiam;  and  judgment  was  given 
for  the  plaintiff,  no  one  appearing  for  the  defendant.  —  Ed. 
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year  I  will  give  you  10/.,  here  you  cannot  bring  your  action  till  the 
service  performed.  But  if  it  were  a  promise  on  either  side  executory, 
it  needs  not  to  aver  performance  ;  for  it  is  the  counter-promise,  and  not 
the  performance,  that  makes  the  consideration ;  yet  it  is  a  promise 
before,  though  not  binding,  and  in  the  action  you  shall  lay  the  promise 
as  it  was,  and  make  special  averment  of  the  service  done  after. 

Now  if  the  service  were  not  done,  and  yet  the  promise  made,  prout, 
&c. ,  the  defendant  must  not  traverse  the  promise,  but  he  must  traverse 
the  performance  of  the  service,  because  they  are  distinct  in  /act,  though 
they  must  concur  to  the  bearing  of  the  action. 

Then  also  note  here,  that  it  was  neither  required  nor  promised  to 
obtain  the  pardon,  but  to  do  his  endeavor  to  obtain  it :  the  one  was  his 
end,  and  the  other  his  office. 

Now  then  he  hath  laid  expressly  in  general  that  he  did  his  endeavor 
to  obtain  it,  viz.,  in  equitando,  &c,  to  obtain.  Now  then,  clearly  the 
substance  of  this  plea  is  general,  for  that  answers  directly  the  request ; 
the  special  assigned  is  but  to  inform  the  Court ;  and  therefore  clearly,  if 
upon  the  trial  he  could  have  proved  no  riding,  nor  journeying,  yet  any 
other  effectual  endeavor  according  to  the  request  would  have  served ; 
and  therefore  if  the  consideration  had  been  that  he  should  endeavor  in 
the  future,  so  that  he  must  have  laid  his  endeavor  expressly,  and  had 
done  it  as  he  doth  here,  and  the  defendant  had  not  denied  the  promise, 
but  the  endeavor,  he  must  have  traversed  the  endeavor  in  the  general, 
not  the  riding,  &c,  in  the  special:  which  proves  clearly  that  is  not 
the  substance,  and  that  the  other  endeavor  would  serve.  This  makes  it 
clear  that,  though  particulars  ought  to  be  set  forth  to  the  Court,  and 
those  sufficient,  which  were  not  done,  which  might  be  cause  of  demurrer, 
yet  being  but  matter  of  form,  and  the  substance  in  the  general,  which 
is  here  in  the  issue  and  verdict,  it  were  cured  by  the  verdict.  But  the 
special  is  also  well  enough ;  for  all  is  laid  down  for  the  obtaining  of 
the  pardon  which  is  within  the  request ;  and  therefore  suppose  he  had 
ridden  to  that  purpose,  and  Brathwait  had  died,  or  himself,  before  he 
could  do  any  thing  else,  or  that  another  had  obtained  the  pardon  before, 
or  the  like,  yet  the  promise  had  holden. 

And  observe  that  case  22  E.  4,  40,  condition  of  an  obligation  to  show 
a  sufficient  discharge  of  an  annuity,  you  must  plead  the  certainty  of  the 
discharge  to  the  court.  The  reason  whereof  given  by  Brian  and  Choke 
is,  that  the  plea  there  contains  two  parts,  one  a  trial  per  pais,  scil.  the 
writing  of  the  discharge,  the  other  by  the  Court,  scil.  the  sufficiency  and 
validity  of  it,  which  the  jury  could  not  try,  for  they  agree  that  if  the 
condition  had  been  to  build  a  house  agreeable  to  the  state  of  the  obli- 
gee, because  it  was  a  case  all  proper  for  the  country  to  try,  it  might 
have  been  pleaded  generally ;  and  then  it  was  a  demurrer,  not  an  issue 
as  is  here. 
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JANSON  v.   COLOMOEE. 

In  the  King's  Bench,  Tetnity  Teem,  1616. 

{Reported  in  1  RoUe's  Reports,  396.] 

Janson  brought  an  action  upon  the  case  against  Colomore,  and 
counted  that,  whereas  the  defendant  was  indebted  to  him,  upon  an 
accounting  he  was  found  in  arrears  to  such  an  amount,  and  in  consider- 
ations inde  the  defendant  tunc  et  ibidem  promised  to  pay  the  said  money 
at  a  certain  day  then  to  come,  and  for  non-payment  the  action  is  brought. 
After  a  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that 
this  action  upon  the  case  does  not  lie  ;  for  it  is  only  in  effect  that  a  man 
who  is  indebted  to  me  assumes  to  pay  the  debt  at  a  day  to  come,  in 
which  it  is  clear  that  an  action  on  the  case  does  not  lie,  because  the 
contract  was  before  the  promise  and  executed,  and  this  promise  to  pay 
at  a  day  to  come  cannot  make  it  a  contract  executory. 

Houghton.  It  seems  that  this  action  lies  in  this  case,  because  it  is 
that,  upon  his  being  found  in  arrears,  the  defendant  tunc  et  ibidem 
assumpsit ;  so  that,  at  the  instant  of  the  finding  of  the  arrears,  then 
commenced  the  duty  in  certain,  and  therefore  the  assumpsit  at  the  same 
time  is  good ;  quod  fuit  concessum  per  Ceoke  and  Dodeeidge  ;  and 
Dodeeidge  said  that  Slade's  Case  is  that  every  debt  executory  includes 
an  assumpsit.  .  .  . 


HODGE  v.  VAVISOK. 
In  the  King's  Bench,  Michaelmas  Teem,  1616. 

[Reported  in  1  RoUe's  Reports,  413.] 

Hodge  brought  an  action  upon  the  case  against  Vavisor,  and  declared 
quod  cum  the  defendant  was  indebted  to  him  on  such  a  day,  &c,  in  a 
certain  sum  for  divers  things  in  certain  sold  to  him,  and  being  sic 
indebitatus,  postea,  on  a  day  afterwards,  in  consideratione  inde  promised 
to  pay  it  at  a  day  certain  afterwards,  and  for  non-payment  at  the  day  he 
brought  the  action  ;  and  after  verdict  for  the  plaintiff,  /.  Harris  moved 
in  arrest  of  judgment  that  the  declaration  is  not  good,  because  this 
assumpsit  does  not  commence  with  the  debt,  but  is  made  at  a  day  after, 
for  which  there  is  no  consideration ;  for  here  is  no  promise  by  the  plain- 
tiff that  he  will  forbear  the  defendant  until  the  day  of  payment,  and  so 
no  consideration,  for  he  could  sue  him  the  next  day  after  ;  so  if  a  man 
promise  another,  in  consideration  that  he  has  built  a  house  for  him,  to 
give  him  20Z. ,  this  is  not  good,  because  the  consideration  is  past ;  but  it  is 


SECT.  XI.]  HOWLET'S  CASE.  417 

otherwise  in  the  ease  of  marriage,  because  that  consideration  continues  ; 
and  he  showed  a  precedent  where  an  exchange  was  made  by  a  goldsmith 
for  a  certain  sum,  and  afterwards  such  assumpsit  was  made  as  here,  and 
adjudged  no  good  cause  of  action  because  the  consideration  was  past. 

Houghton.  That  is  not  like  our  case,  because  that  is  fully  executed, 
it  being  an  exchange;  but  tota  Curia,  scil.,  Croke,  Doderidge  and 
Houghton  :  It  seems  that  the  action  well  lies,  because  the  continuance 
of  the  debt  to  the  time  of  the  promise  made  is  a  good  consideration 
continuing  until  the  promise  made  to  support  this  action  ;  and  Dode- 
ridge  said  the  promise  of  payment  included  a  forbearance  until  the  day  ; 
and  Houghton  said  it  was  a  usual  declaration  quod  cum  indebitatus  fuit 
such  a  day,  postea  eodem  die  assumpsit,  &c,  and  it  is  good,  which  seems 
to  be  all  one  with  our  case.  Harris.  "Ceo  fuit  un  question  en 
temps  Popham  pur  ceo  que  peradventure  cest  promise  puissoit  estre  al 
auter  temps,  scilicet  en  le  Sommer,  et  le  dett  en  le  Matin  del'  jour,  mes 
al  darren  fuit  adjudge  bon."  Houghton.  That  is  all  one  with  our  case  ; 
and  judgment  was  accordingly  given  for  the  plaintiff.  (R.  quaere  of 
this  case  ;  for  it  seems  that  here  is  no  consideration  for  a  new  promise, 
inasmuch  as  no  forbearance  is  promised ;  for  it  has  been  held  that  a 
consideration  to  forbear  per  pauhdum  temporis  is  not  good,  because 
he  can  sue  him  notwithstanding  ;  so  in  our  case.  And  in  this  case  it 
does  not  lie  as  upon  a  future  contract,  because  the  contract  was  exe- 
cuted before,  and  it  does  not  make  a  new  contract.) 


HOWLET'S  CASE. 
In  the  King's  Bench,  Trinity  Term,  1626. 

[Reported  in  Latch,  150.] 

The  plaintiff  declared  that  such  a  day,  anno  21  Jac,  he  sold  to  the 
defendant  so  much  barley,  part  of  which  he  delivered  immediately, 
and  by  agreement  was  to  deliver  the  remainder  afterwards  ;  and  after- 
wards on  the  same  day  the  defendant  promised  to  pay  so  much  by 
such  a  day. 

Hitcham,  Serjt.  Here  the  promise  is  made  after  the  sale ;  and  so, 
being  upon  a  consideration  executed,  it  is  bad.  But  per  Curiam  :  It  is 
well  enough,  being  on  the  same  day,  since  no  division  shall  be  made  in 
this  case. 

87 
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TOWNSEND  v.  HUNT. 
In  the  King's  Bench,  Trinity  Teem,  1635. 

[Reported  in  Crolce  Charles,  408.] 

Assumpsit.  The  plaintiff  declares,  whereas  Francis  Townsend 
made  his  will,  and  thereby  devised  to  the  plaintiff  60/.  to  be  paid  at 
his  age  of  one-and-twenty  years ;  and  made  Anne  his  wife  his  execu- 
trix, and  left  assets  to  pay  his  debts  and  legacies ;  and  that  the  said 
Anne  took  the  defendant  to  husband,  and  afterwards  the  plaintiff 
came  to  full  age  ;  and  the  defendant  and  his  wife  paid  to  the  plaintiff, 
in  part  payment  of  the  said  legacy,  upon  the  23d  of  April  531.,  who 
gave  to  the  defendant  and  his  wife  a  general  release  ;  that  the  defend- 
ant, 28  September,  5  Car.  1,  in  consideration  that  the  plaintiff  at  the 
defendant's  request  had  made  a  general  release  to  the  defendant  and 
his  wife,  assumed  to  the  plaintiff  that,  if  his  wife  did  not  pay  the  seven 
pounds'  residue  of  the  said  legacy  in  her  lifetime,  that  he  would  pay  it 
after  his  wife's  death ;  and  alleges  in  fact  that  the  defendant's  wife 
did  not  pay  the  said  seven  pounds  in  her  life,  and  that  he  had  required 
it  of  the  defendant,  and  he  had  not  paid  it ;  per  quod  actio  accrevit. 

Upon  this  declaration  the  defendant  demurred ;  and  it  was  argued 
at  the  bar  by  Farm  for  the  plaintiff,  and  by  Calthrop  for  the  defend- 
ant. And  he  shewed  for  cause  of  his  demurrer  that  this  promise, 
being  for  a  consideration  past,  is  a  void  promise ;  and  here  is  not  a 
continuing  consideration,  but  nudum  pactum  unde  von  oritur  actio; 
and  compared  it  to  the  case  in  10  Eliz.,  Dyer,  272,  where  one  promised 
to  one  who  was  bail  for  his  servant  to  save  him  harmless,  and  it  was 
adjudged  a  void  promise. 

Berkley,  J.,  for  this  reason  was  of  that  opinion;  but  if  it  had 
been  a  consideration  continuing,  as  in  consideration  of  marrying  his 
daughter  or  cousin,  which  is  a  gift  in  frank-marriage,  it  had  been  good ; 
but  not  here,  no  more  than  if  in  consideration  3-011  gave  him  an  horse 
a  year  since  he  had  promised  to  pay  you  ten  pounds,  which  is  void 
because  past. 

But  Justice  Jones  and  myself,  upon  the  first  motion,  conceived  it 
good  ;  for  if  this  promise  had  been  made  at  the  time  of  the  release 
made,  it  had  been  clearly  a  good  promise  and  a  good  consideration ; 
then  being  made  after  the  release,  forasmuch  as  the  release  is  made  at 
the  defendant's  request,  and  the  defendant  hath  the  continuance  of 
the  benefit  thereof,  the  promise  upon  this  consideration  is  good 
enough:  for  so  the  case  imports  in  Dyer,  272.  If  the  bail  had  been 
entered  into  at  the  master's  request,  and  afterwards  he  had  made  the 
promise,  it  had  been  well  enough.  And  for  this  purpose  they  vouched 
the  case  of  Marsh  v.  Rainsford,  and  another  case  here  of  Rigges  v. 
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Bullingham,  where,  in  consideration  that  the  plaintiff  at  the  defend- 
ant's request  had  granted  the  next  avoidance  of  such  a  church,  the 
defendant  at  a  day  after  promised  to  pay  the  plaintiff  one  hundred 
pounds.  After  verdict  upon  non  assumpsit,  it  was  moved  in  arrest  of 
judgment,  first,  because  there  was  no  time  or  place  mentioned  when 
that  grant  was  made.  Sed  non  allocatur ;  because  it  was  but  an 
inducement  to  the  action.  A  second  exception ;  because  it  was  a 
consideration  past,  and  it  might  be  twenty  years  before.  Sed  non 
allocatur  ;  because  it  was  made  at  the  defendant's  request. 

Afterwards  in  Michaelmias  Term,  1 1  Car.  1 ,  the  principal  case  being 
moved  again,  all  the  Justices,  seriatim,  delivered  their  opinions  that 
it  was  good ;  and  it  was  adjudged  for  the  plaintiff. 


BARTON  v.  SHURLET. 

In  the  King's  Bench,  Michaelmas  Term,  1639. 

[Reported  in  1  Eolle's  Abridgment,  12,  placitum  16.] 

If  the  defendant,  on  the  30th  of  June,  was  indebted  to  the  plaintiff 
in  20?.  for  money  lent  by  the  plaintiff  to  him,  and  the  defendant  being 
so  indebted  afterwards,  viz.,  on  the  30th  of  July  thereafter,  promised 
to  pay  him  at  a  day  to  come,  this  is  good,  for  it  is  a  continuing  con- 
sideration. 


OLIVERSON  v.  WOOD. 
In  the  Common  Pleas,  Trinity  Term,  1693. 

[Reported  in  3  Levinz,  366.] 

Assumpsit.  And  declares  that  whereas  the  defendant  was  indebted 
to  the  plaintiff  in  20/.  for  wares  sold,  cumque  etiam  in  consideration  that 
the  plaintiff  had  sold  other  goods  to  the  defendant,  he  promised  to  pay ; 
cumque  etiam  the  defendant  was  indebted  to  the  plaintiff  in  another  20/. 
for  moneys  by  the  plaintiff  lent  to  the  use  of  the  defendant  (but  says  not 
at  his  request) ,  the  defendant  promised  to  pay  it.  After  verdict  for  the 
plaintiff  on  non  assumpsit  and  entire  damages,  it  was  moved  in  arrest  of 
judgment,  and  the  judgment  stayed  for  this  cause  only,  that  the  moneys 
in  the  last  promise  were  not  said  lent  at  the  defendant's  request ;  for  it 
may  be  lent  to  his  use,  contrary  to  his  desire.  Dy.  272,  Hunt's  Case ; 
where  the  master  promised,  in  consideration  that  the  plaintiff  had  bailed 
his  servant,  to  save  him  harmless,  which  being  laid  without  request  was 
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ill ;  but  the  case  there  put,  of  a  promise  upon  the  marriage  of  his 
daughter,  was  admitted  to  be  good,  because  for  the  apparent  benefit  of 
the  father,  it  continuing.  Also  they  agreed  a  case  between  Tiere  and 
Langly,  lately  adjudged  in  this  court ;  where  the  consideration  was, 
that  the  plaintiff  in  an  action  had  prosecuted  a  suit  for  the  defendant, 
without  saying  at  his  request,  and  resolved  good  after  two  or  three 
motions  in  arrest,  &c. ,  after  a  verdict,  because  it  is  necessarily  to  be  so 
intended  after  a  verdict ;  for  otherwise  it  would  be  maintenance. 
Levinz  for  the  plaintiff. 


HAYES  v.  WARREN. 

In  the  King's  Bench,  Easter  Teem,  1732. 

[Reported  in  2  Strange,  933.] 

Error  of  a  judgment  in  C.  B.,  in  an  action  upon  the  case  upon  sev- 
eral promises ;  and  after  judgment  by  default  and  entire  damages,  it 
was  objected  that  the  fourth  count  was  for  work  and  labor  done  by  the 
plaintiff  for  the  defendant,  in  consideration  whereof  he  promised  to  pay. 
And  it  was  objected  that  this  was  a  past  consideration  ;  and  not  being 
laid  to  be  done  at  the  request  of  the  defendant,  it  could  be  no  consid- 
eration to  raise  an  assumpsit ;  and  1  Rol.  Abr.  11,  pi.  1  ;  Cro.  El.  442, 
741  ;  3  Leon.  91 ;  Dyer,  272,  were  cited  by  Hussey. 

Strange,  contra,  cited  2  Leon.  Ill,  225;  Raym.  260;  Hutt.  84, 
where  assumpsits  have  been  maintained  on  a  past  consideration ;  and 
though  formerly  courts  were  strict,  j'et  now  they  draw  nearer  to  com- 
mon sense.  There  was  a  time  when  assumpsit  pro  horns  et  mercimoniis 
generally  would  have  been  wondered  at ;  and  Holt  used  to  say  he  was 
a  bold  man  that  first  ventured  on  them  ;  but  now  they  are  every  day's 
experience :  and  why  should  not  gratitude  be  a  good  consideration  ? 
He  further  insisted  that  this  is  not  to  be  taken  as  a  past  consideration, 
because  the  work  and  promise  are  both  laid  on  the  same  day,  and  the 
law  makes  no  fractions  of  a  day,  and  cited  Latch,  150,  in  point.  He 
further  insisted  that  upon  the  whole  it  appeared  to  be  at  the  request  of 
the  defendant,  it  being  laid  to  be  done  for  him,  and  that  the  plaintiff 
proinde  deserved  from  the  defendant  so  much,  which  he  has  not  paid, 
ad  damnum  of  the  plaintiff,  and  cited  Latch,  112,  274. 

Sed  per  Curiam  :  It  does  not  appear  that  this  work  was  for  the  bene- 
fit of  the  defendant,  and  we  must  take  it  to  be  a  past  consideration, 
being  laid  that  postea  he  promised  to  pay.  If  this  was  after  a  verdict, 
we  should  think  the  inferences  from  the  words  pro  and  meruit  de  def 
would  be  material ;  but  the  statutes  of  jeofails  do  not  protect  judgments 
by  default  against  objections  that  are  cured  by  a  verdict  at  common 
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law,  hut  such  as  are  remedied  after  a  verdict  by  the  statutes.    The 
judgment  of  C.  B.  was  reversed.1 


HOPKINS   and  Wife   v.   LOGAN. 

In  the  Exchequer,  Easter  Term,  1839. 

[Reported  in  5  Meeson  $•  Welsby,  241.] 

Assumpsit.  The  declaration  stated  that,  after  the  intermarriage  of 
the  plaintiffs,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
first  day  of  October,  1838,  at  the  request  of  the  defendant,  an  account 
was  stated  by  and  between  the  said  Richard  Hopkins,  for  and  on  behalf 
of  himself  and  his  said  wife  Ellen,  on  the  one  part,  and  the  defendant 
on  the  other  part,  of  and  concerning  certain  moneys  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of  1,000/.,  by  the  said  Ellen  while 
she  was  unmarried  lent  and  advanced  to  the  defendant  at  his  request, 
and  remaining  unpaid  before,  at,  and  after  the  time  of  said  intermar- 
riage ;  and  of  and  concerning  certain  other  moneys,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  to  the  sum  of  bbol.  3*.  lie?.,  by 
the  defendant  before  the  stating  of  the  said  account  paid  to  the  plaintiff ; 
and  which  said  last-mentioned  moneys  the  said  plaintiff,  Richard  Hop- 
kins, for  and  on  behalf  of  himself  and  his  said  wife,  at  the  time  of  the 
said  stating  of  the  said  account,  and  at  the  request  of  the  defendant, 
agreed  should  be  taken  and  considered  as  satisfying  and  discharging  so 

1  According  to  the  report  of  this  case  in  2  Barnard.  71,  the  Chief  Justice  and 
Page,  J.,  said :  "  The  present  action  is  not  for  goods  sold  and  delivered ;  if  it  had 
been,  it  would  have  been  a  much  more  favorable  case  for  the  plaintiff ;  because, 
by  the  acceptance  of  the  goods,  there  seems  to  be  an  agreement  to  pay  for  them. 
But  here  the  defendant  might  be  no  ways  privy  to  the  work  done  at  the  time  of  the 
doing  it."  At  p.  140,  Strange  is  reported  to  have  said,  arguendo:  "Wherever  the 
consideration  past  concerned  the  benefit  of  a  stranger  only,  a  request  is  necessary  to 
charge  the  defendant.  But  wherever  the  consideration  is  for  the  benefit  of  the  de- 
fendant, no  such  request  is  necessary  when  there  is  an  express  promise  laid  in  the 
declaration."  But  "  the  Court  declared  that  they  took  the  rule  of  law  to  be,  that  no 
past  consideration  is  sufficient  to  support  a  subsequent  promise,  unless  there  was  a 
request  of  the  party,  either  express  or  implied,  at  the  time  of  performing  the  consid- 
eration. Some  acts,"  they  said,  "  were  of  such  a  nature  as  that  the  law  could  imply 
a  request ;  as  the  being  bail  for  one,  curing  one's  child  of  a  sudden  sickness,  per- 
forming the  part  of  a  servant,  &c. ;  and  therefore  in  those  cases  they  did  allow  that 
a  subsequent  promise  might  be  well  founded  upon  such  past  consideration.  They 
did  agree  likewise,  that  where  there  was  an  express  request  at  the  time  of  the  past 
consideration  being  performed,  that  might  in  all  cases  be  sufficient  to  support  a  sub- 
sequent promise.  And  therefore  the  Chief  Justice  said  he  could  not  agree  the  case 
cited  out  of  3  Cro.  741  [Barker  v.  Halifax]  to  he  law.  But  in  the  present  case  the 
act  done  by  the  defendant  was  by  no  means  of  such  a  nature  as  to  be  sufficient  for 
the  law  to  create  a  request  upon  it ;  and  therefore  an  express  request  was  necessary 
to  have  been  laid."    And  see  W.  Kelynge,  117,  s.  c.  —  Ed. 
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mucL  of  the  first-mentioned  sum  of  money ;  and,  upon  the  account  so 
stated  as  aforesaid,  the  defendant  was  then  found  to  be  and  then  was 
in  arrear  and  indebted  to  the  plaintiff  in  a  large  sum  of  money,  to  wit, 
the  sum  of  444Z.  16s.  Id.,  residue  of  the  said  first-mentioned  sum  of 
money  ;  and  being  so  found  in  arrear  and  indebted  as  aforesaid,  the 
defendant,  in  consideration  of  the  premises,  promised  the  plaintiffs  to 
pay  them  the  said  last-mentioned  sum  of  money  on  the  tenth  day  of 
October  then  next  ensuing,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit.  Breach,  in  non-payment  of  the  last-mentioned 
sum  of  money.1 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  declaration  is  bad, 
for  that  the  contract  declared  upon  is  not  binding  on  both  parties,  the 
consideration  being  executed  upon  which  the  new  promise  is  attempted 
to  be  founded.  The  promise,  it  is  true,  proceeds  both  on  the  account- 
ing and  on  the  payment  of  the  5551.  by  the  defendant ;  but  both  those 
considerations  are  executed.  The  liability  of  the  defendant  on  the 
account  stated  would  be  to  pay  the  amount  on  request ;  to  render  him 
liable  on  the  promise  here  alleged  to  pay  on  a  future  day,  there  ought 
to  be  some  new  consideration.   .  .   . 

Parke,  B.  .  .  .  The  promise  as  laid  cannot  be  supported,  because 
there  is  no  consideration  for  any  promise  different  from  that  which  the 
law  implies.  The  promise  which  arises  in  law  upon  an  account  stated 
is  to  pay  on  request,  and  any  other  promise  is  nudum  pactum,  unless 
made  upon  a  new  consideration.  At  the  time  of  the  alleged  promise 
the  party  is  liable  to  pay  in  prasenti  on  request ;  and  if  by  a  simple 
promise,  without  fresh  consideration,  there  can  be  a  contract  for  future 
payment,  the  Statute  of  Limitations  may  be  defeated  by  a  mere  verbal 
promise.  Any  promise  to  pay  money  in  futuro,  which  is  payable  in 
prcesenti,  is  bad,  unless  it  be  on  a  new  consideration.  The  plaintiff 
here  proceeds  on  an  executed  consideration,  which  constitutes  an  exist- 
ing debt ;  and  no  such  new  consideration  appears  in  the  present  case. 

Alderson,  B.  If  it  were  necessary  to  give  an  opinion  upon  the 
plea,  I  should  wish  to  take  some  time  to  consider  it ;  but  I  concur 
with  the  rest  of  the  Court  in  thinking  that  the  declaration  is  bad.  The 
consideration  is  clearly  executed,  and  the  promise  which  the  law  implies 
thereon  is  to  pay  on  request.  In  order  to  convert  that  promise  into  a 
promise  to  pay  at  a  future  dajr,  there  must  be  a  new  consideration. 
Here  there  is  none,  and  on  that  ground  the  declaration  is  bad.  If  it 
were  otherwise,  the  consequence  would  follow  that,  as  such  a  promise 
may  be  by  word  of  mouth,  the  Statute  of  Limitations  might  always  be 
evaded  without  a  writing. 

Maule,  B.  I  agree  that  an  executed  consideration  is  no  considera- 
tion for  any  other  promise  than  that  which  the  law  would  imply  ;  if  it 
were,  there  would  be  two  co-existing  promises  on  one  consideration. 

1  The  defendant  pleaded  a  special  plea,  which  was  demurred  to  ;  and  the  question 
thus  arose  whether  the  declaration  was  good.  Only  so  much  of  the  case  is  here 
given  as  relates  to  the  latter  question.  — Ed. 
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On  this  ground,  without  adverting  to  the  objections  raised  to  the  plea, 
I  think  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


ROSCORLA  v.  THOMAS. 

In  the  Queen's  Bench,  May  30,  1842. 

[Reported  in  8  Queen's  Bench  Reports,  234,] 

Assumpsit.  The  declaration  stated  that,  whereas  heretofore,  to  wit, 
&c,  in  consideration  that  plaintiff  at  the  request  of  defendant  had 
bought  of  defendant  a  certain  horse,  at  and  for  a  certain  price,  &c,  to 
wit,  &c,  defendant  promised  plaintiff  that  the  horse  did  not  exceed  five 
years  old,  and  was  sound,  &c. ,  and  free  from  vice ;  nevertheless  defend- 
ant did  not  perform  or  regard  his  said  promise,  but  thereby  deceived 
and  defrauded  plaintiff  in  this,  to  wit,  that  the  said  horse  at  the  time  of 
the  making  of  the  said  promise  was  not  free  from  vice ;  but,  on  the 
contrary  thereof,  was  then  very  vicious,  restive,  ungovernable,  and 
ferocious ;  whereby,  &c. 

Pleas.     1.  Non  assumpsit.     Issue  thereon. 

2.  That  the  horse,  at  the  time  of  the  supposed  promise,  was  free  from 
vice,  and  was  not  vicious,  restive,  ungovernable,  or  ferocious,  in  man- 
ner, &c. ;  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Cornwall  Spring  Assizes, 
1841,  a  verdict  was  found  for  the  plaintiff  on  both  the  above  issues.  In 
Easter  Term,  1841,  Bompas,  Serjt.,  obtained  a  rule  nisi  for  arresting 
the  judgment  on  the  first  count.     In  last  Term 

Erie  and  Butt  shewed  cause.  The  objection  is,  that  the  first  count 
states  only  a  nudum  pactum.  But  there  is  an  executed  consideration, 
which  with  a  request  will  support  a  promise.  Now  the  request  need  not 
be  express  ;  wherever  the  law  will  raise  a  promise,  a  request  by  the 
party  promising  will  be  implied  ;  note  (c)  to  Osborne  v.  Rogers.1  Payne 
v.  Wilson  was  the  converse  of  the  present  case  :  there  a  consideration, 
which  in  its  form  was  executed,  was  declared  on  as  executory  ;  and  this 
was  held  to  be  no  variance,  because  in  reality  the  consideration  was 
continuing.  Here  the  declaration  states  an  executed  consideration  in 
form ;  but  it  is  practically  executory  because  the  sale  and  warranty 
would  be  coincident.  In  Thornton  v.  Jenyns  2  the  declaration  charged 
that,  in  consideration  that  plaintiff  had  promised  to  defendant,  defend- 
ant then  promised  plaintiff.  It  was  objected  that  this  was  an  executed 
consideration  without  a  request,  which  was  insufficient  where  the  law 
would  not  raise  a  promise  ;  and  Brown  v.  Crump 8  was  cited  ;  but  the 

i  1  Wins.  Saund.  264  a.  M  Man.  &  G.  166.  8  1  Marsh.  567. 
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Court  held  that  the  two  promises  might  be  considered  as  simultaneous, 
and  that  the  objection  therefore  could  not  be  sustained.1 

Bompas,  Serjt.,  and  Slade,  contra.  The  warranty  ought  to  be  given 
at  the  time  of  the  sale :  if  made  after,  it  is  without  consideration.  3 
Blackst.  Com.  166;  Com.  Dig.,  Action  upon  the  Case  for  a  Deceipt 
(A.  11)  ;  Roswel  v.  Vaughan,2  Pope  v.  Lewyns.8  Thornton  v.  Jenyns 
was  a  case  of  mutual  promises,  which  can  never  literally  be  made  at  the 
same  moment :  here  the  declaration  definitely  lays  the  perfect  sale  as 
antecedent  to  and  distinct  from  the  warranty.  And  the  warranty  is  a 
matter  not  implied  by  the  law  upon  a  sale.  Parkinson  v.  Lee.4  Even 
an  express  promise  without  a  legal  consideration  is  invalid.  Collins  v . 
Godefroy.6  In  Hopkins  v.  Logan  there  was  an  executed  consideration 
from  which  a  promise  to  pay  on  request  would  have  arisen  ;  and  it  was 
holden  that  this  did  not  support  a  promise  to  pay  on  a  future  day  named. 
[Patteson,  J.,  referred  to  Hunt  v.  Bate,  as  cited  in  Eastwood  v.  Ken- 
yon,  and  to  Lampleigh  v.  Brathwait.]  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  Term  (May  30)  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  assumpsit  for  breach  of  warranty  of  the  sound- 
ness of  a  horse.  The  first  count  of  the  declaration,  upon  which  alone 
the  question  arises,  stated  that,  in  consideration  that  the  plaintiff  at  the 
request  of  the  defendant  had  bought  of  the  defendant  a  horse  for  the 
sum  of  30/.,  the  defendant  promised  that  it  was  sound  and  free  from 
vice.  And  it  was  objected,  in  arrest  of  judgment,  that  the  precedent 
executed  consideration  was  insufficient  to  support  the  subsequent  promise. 
And  we  are  of  opinion  that  the  objection  must  prevail. 

It  may  be  taken  as  a  general  rule,  subject  to  exceptions  not  applica- 
ble to  this  case,  that  the  promise  must  be  coextensive  with  the  consid- 
eration. In  the  present  case,  the  only  promise  that  would  result  from 
the  consideration  as  stated,  and  be  coextensive  with  it,  would  be  to  de- 
liver the  horse  upon  request.  The  precedent  sale  without  a  warranty, 
though  at  the  request  of  the  defendant,  imposes  no  other  duty  or  obliga- 
tion upon  him.  It  is  clear  therefore  that  the  consideration  stated  would 
not  raise  an  implied  promise  by  the  defendant  that  the  horse  was  sound 
or  free  from  vice. 

But  the  promise  in  the  present  case  must  be  taken  to  be,  as  in  fact  it 
was,  express  ;  and  the  question  is,  whether  that  fact  will  warrant  the 
extension  of  the  promise  beyond  that  which  would  be  implied  by  law ; 
and  whether  the  consideration,  though  insufficient  to  raise  an  implied 
promise,  will  nevertheless  support  an  express  one.  And  we  think  that 
it  will  not. 

1  Tt  was  also  argued  that  the  warranty  might  here,  after  verdict,  be  taken  to  he 
coincident  with  the  sale :  to  which  it  was  answered  that  if  it  were  so,  the  evidence 
negatived  the  declaration. 

2  Cro.  Jac.  196.  »  Cro.  Jac.  630. 

*  2  East,  314.  MB.&  Ad.  950. 
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The  cases  in  which  it  has  been  held  that,  under  certain  circumstances, 
a  consideration  insufficient  to  raise  an  implied  promise  will  nevertheless 
support  an  express  one,  will  be  found  collected  and  reviewed  in  the 
note  (a)  to  Wennall  v.  Adney,1  and  in  the  case  of  Eastwood  v.  Ken- 
yon.  They  are  cases  of  voidable  contracts  subsequently  ratified,  of 
debts  barred  hy  operation  of  law  subsequently  revived,  and  of  equita- 
ble and  moral  obligations  which,  but  for  some  rule  of  law,  would  of 
themselves  have  been  sufficient  to  raise  an  implied  promise.  All  these 
cases  are  distinguishable  from,  and  indeed  inapplicable  to,  the  present, 
which  appears  to  us  to  fall  within  the  general  rule,  that  a  consideration 
past  and  executed  will  support  no  other  promise  than  such  as  would  be 
implied  by  law. 

The  rule  for  arresting  the  judgment  upon  the  first  count  must  there- 
fore be  made  absolute.  Rule  absolute. 


KAYE  v.   DUTTON. 
In  the  Common  Pleas,  June  29,  1844. 

[Reported  in  7  Manning  <$-  Granger,  807.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  by  a  cer- 
tain instrument  in  writing  made  by  the  defendant  on  the  22d  of  Sep- 
tember, 1836, — after  reciting  that  one  "Whitnall,  since  deceased,  had 
mortgaged  certain  freehold  property  to  R.  Rockliff  and  H.  Bullen  to 
secure  3, 500Z.  ;  that  said  mortgagees  had  required  the  said  Whitnall  to 
obtain  the  plaintiff  to  join  him  in  a  bond  as  a  collateral  security  further 
to  secure  said  sum  of  3,500/.  and  interest ;  that,  since  the  death  of  said 
"Whitnall,  the  defendant  had  taken  upon  himself  the  management  of 
his  estate,  and  had  paid  3,370/.  on  said  mortgage,  and  that  the  plaintiff 
had  been  called  upon  to  pay  and  had  paid  the  sum  of  130/.  remaining 
due  thereon  ;  that  the  defendant  had  repaid  to  the  plaintiff  the  sum  of 
48/.,  and  had  agreed  to  repay  him  the  remaining  sum  of  82/.  out  of  the 
moneys  arising  from  the  sale  of  said  property  when  sold,  and  in  the 
mean  time  to  appropriate  the  rents  of  said  property  to  the  payment  of 
said  sum,  as  the  plaintiff  had  a  lien  on  said  property  therefor  ;  and  that 
the  defendant  had  requested  the  plaintiff  to  release  and  convey  all  his 
estate  and  interest  in  said  property  to  Alison  and  Lenox,  which  he  had 
done,  reserving  to  himself  a  lien  on  the  said  property  as  aforesaid,  —  it 
was  witnessed  that,  in  consideration  of  the  plaintiff's  having  paid  said 
sum  of  130/.,  and  released  and  conveyed  all  his  estate  and  interest  in 
said  property  (reserving  to  himself  the  said  lien) ,  and  in  order  to  secure 
to  the  plaintiff  the  repayment  of  said  sum  of  82/.,  the  defendant  under- 

i  3  Bos.  &  Pul.  249. 
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took  and  agreed  with  the  plaintiff  to  pay  him  said  sum  of  827.,  with 
interest  thereon,  out  of  the  proceeds  to  arise  from  the  sale  of  said  prop- 
erty when  sold,  and  in  the  mean  time  to  appropriate  the  rent  of  said 
property  to  the  payment  of  said  sum.  Averment,  that  the  defendant, 
in  consideration  of  the  premises,  after  the  making  of  said  agreement 
or  instrument  in  writing,  to  wit,  on  the  said  22d  of  September,  1836, 
promised  the  plaintiff  to  observe  and  perform  the  same  in  all  things  on 
his  part  to  be  observed  and  performed ;  that  after  the  making  of  said 
agreement  and  before  said  sale  was  effected,  the  defendant  received 
rents  of  said  property  to  an  amount  sufficient  to  pay  said  sum  of  82Z.  ; 
yet  the  defendant,  though  requested,  had  not  appropriated  said  rents 
or  any  part  thereof  to  the  payment  of  said  sum  of  82Z.,  and  the  same  is 
wholly  due  and  unpaid  to  the  plaintiff.1 

To  this  count  the  defendant  pleaded  amongst  others  two  special 
pleas,  to  the  replications  to  which  he  demurred  specially.  Upon  the 
argument  in  Easter  Term  last,  however,  the  defendant  abandoned  the 
pleas,  and  objected  to  the  declaration. 

Bowling,  Serjt.,  for  the  defendant.  Three  objections  arise  on  the 
declaration  :  first,  it  discloses  no  consideration  for  the  promise  alleged ; 
secondly,  the  consideration  (if  any)  is  a  mere  moral  consideration ; 
thirdly,  the  consideration  being  executed,  it  can  only  sustain  an  im- 
plied promise ; 2  whereas  the  promise  alleged  is  a  different  one,  being 
an  express  promise. 

Construing  the  declaration  most  favorably  for  the  plaintiff,  it  appears 
that  he,  having  become  surety  for  Whitnall,  the  mortgagor,  paid  130?. 
to  the  mortgagees  ;  that  the  defendant  —  who  had  taken  upon  himself 
the  management  of  Whitnall's  estate  —  had  repaid  him  481. ,  and  prom- 
ised to  pay  him  the  residue  out  of  the  proceeds  thereof ;  and  that  the 
plaintiff  at  the  request  of  the  defendant  released  and  conveyed  all  his 
interest  in  the  premises  to  Alison  and  Lenox,  reserving  to  himself  a 
lien  on  the  property.  This  statement  of  facts  does  not  disclose  any 
consideration  whatever  for  the  defendant's  promise.  The  only  interest 
the  plaintiff  ever  had  in  the  premises  was  the  lien  which  entitled  him 
in  equity  to  stand  in  the  position  of  the  mortgagees.  Copis  v.  Middle- 
ton.8  The  recital  that  the  defendant  had  released  all  his  estate  and 
interest  in  the  property  except  his  lien,  is  in  effect  to  sajT  that  he  had 
released  nothing.  Possibly  the  consideration  might  have  been  good  if 
it  had  been  alleged  that  the  plaintiff  had  executed  some  instrument 
purporting  to  convey  an  interest.  In  Wilkinson  v.  Oliveira  the  dec- 
laration stated  that,  in  consideration  that  the  plaintiff  at  the  request  of 
the  defendant  had  given  the  defendant  a  letter  written  by  O.,  since 
deceased,  by  means  of  which  letter  the  defendant  was  enabled  to,  and 
did,  determine  controversies,  and  obtain  a  large  portion  of  O.'s  effects, 
the  defendant  promised  to  give  the  plaintiff  10007.  ;  and  it  was  held 
that  the  declaration  disclosed  a  sufficient  consideration  to  sustain  an 

1  See  supra,  p.  225,  note  1.  —  Ed.  2  Qucere.  8  Turn.  &  Russ.  224. 
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action  on  the  promise.  So  here,  if  the  declaration  had  stated  that  the 
plaintiff  had  executed  an  assignment,  it  might  have  been  sufficient ; 
but  the  only  consideration  alleged  is  the  assigning  of  his  interest ; 
whereas  he  had  none  to  convey. 

Secondly.  The  only  consideration  that  appears  upon  the  face  of  the 
declaration  (if  any)  is  a  mere  moral  consideration,  to  whieh  the  law 
will  give  no  effect.  A  past  consideration  will  not  support  a  subsequent 
promise.  Jeremy  v.  Goochman,  Barker  v.  Halifax,  Docket  v.  Voyel. 
The  law  does  not  in  truth  give  effect  to  any  but  an  executory 1  con- 
sideration. It  may  be  said  that  the  consideration  here  is  not  simply 
an  executed  consideration,  because  it  is  stated  that  the  defendant  had 
requested  the  plaintiff  to  convey.  But  a  mere  request  is  of  no  avail. 
Lampleigh  v.  Brathwait.  The  promise  alleged  and  the  promise  im- 
plied by  law  must  be  coextensive.  Veitch  v.  Russell.2  [Tindal,  C.  J. 
That  case  shows  that  a  subsequent  express  promise  will  not  convert 
that  into  a  debt  which  of  itself  was  not  a  legal  debt.]  It  estab- 
lishes that  an  express  promise  cannot  be  supported  by  a  moral  con- 
sideration. 

Thirdly.  If  the  Court  think  that  any  promise  can  be  implied  from 
the  facts  stated,  it  will  not  be  the  promise  alleged.  It  is  clear  that  an 
executed  consideration  will  only  sustain  such  a  promise  as  the  law  will 
imply.     Brown  v.  Crump.8  .  .  -4 

Channell,  Serjt.,  contra.  The  declaration  is  good.  The  defendant's 
promise  being  laid  to  have  been  made  in  consideration  of  the  premises, 
that  is,  of  all  that  is  stated  in  the  foregoing  part  of  the  declaration,  it 
is  submitted  that  the  facts  alleged  disclose  a  sufficient  legal  considera- 
tion. Admitting  that  a  mere  moral  consideration  ordinarily  will  not 
sustain  a  promise,  here  a  legal  consideration  is  apparent.  If  the 
plaintiff  had  any  estate  or  interest  to  convey,  his  parting  with  it  at 
the  defendant's  request  would  be  an  ample  consideration ;  and  upon 
this  declaration  it  is  not  competent  for  the  defendant  to  say  that  the 
plaintiff  did  not  release  some  interest  in  the  mortgaged  premises. 
Having  paid  money  as  surety  for  the  mortgagor,  he  would  stand  in  his 
place,  and  if  any  interest  can  be  inferred  beyond  the  lien,  there  is  a 
good  consideration.  The  difficulty  arises  on  the  words  "  reserving  to 
himself  a  lien  on  the  said  property."  The  fair  meaning  of  that  is,  that 
the  plaintiff  had  given  up  his  lien  so  far  as  regarded  Alison  and 
Lenox,  but  preserved  it  as  between  himself  and  the  defendant.  As  to 
the  second  point,  the  rule  upon  this  subject  is  well  laid  down  in  1  Wms. 
Saund.  264,  note,  where  it  is  said  that  "  a  past  consideration  is  not 
sufficient  to  support  a  subsequent  promise,  unless  there  was  a  request 
by  the  party,  either  expressed  or  implied,  at  the  time  of  performing  the 

1  i.  e.,  executory  in  its  inception.  2  3  Q.  B.  928. 

8  1  Marsh.  567,  6  Taunt.  300. 

1  The  learned  counsel  here  cited  the  cases  of  Granger  v.  Collins,  6  M.  &  W.  458 , 
Hopkins  v.  Logan,  5  M.  &  W.  241 ;  Jackson  v.  Cobbin,  8  M.  4  W,  790 ;  Roscorla  v 
Thomas,  3  Q.  B.  234. 
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consideration ; 1  but  where  there  is  an  express  request  at  the  time,  it 
will  in  all  cases  be  sufficient  to  support  a  subsequent  promise."  Here, 
what  is  treated  as  a  past  consideration  is  stated  to  have  been  done 
because  of  the  defendant's  request.  Cases  have  been  cited  to  show 
that  the  past  consideration  here  stated  does  not  support  the  particular 
promise  alleged  in  the  declaration  ;  but  those  cases  are  distinguishable, 
as  in  all  of  them  the  promise  implied  by  law  differed  widely  from  that 
alleged  on  the  face  of  the  declaration.  The  question  how  far  a  moral 
consideration  will  support  a  subsequent  express  promise  is  discussed 
by  Lord  Denman  in  Eastwood  v.  Kenyon.  Here,  looking  at  the 
whole  declaration,  a  sufficient  consideration  appears  for  the  promise 
laid. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This  was 
a  declaration  in  assumpsit  upon  a  special  agreement,  to  which  the 
defendant  pleaded,  amongst  others,  two  special  pleas,  namely,  the 
fourth  and  fifth  pleas,  to  which  the  plaintiff  demurred ;  and  the  defend- 
ant demurred  specially  to  the  plaintiff's  replication  to  the  third  plea. 
But  it  is  unnecessary  to  advert  to  the  particular  state  of  the  pleadings, 
as  it  was  admitted  by  my  brother  Dowling,  on  the  argument  for  the 
defendant,  upon  an  objection  taken  to  the  fourth  and  fifth  pleas,  that 
he  could  not  support  those  pleas,  and  the  whole  argument  before  us 
turned  on  the  sufficiency  of  the  declaration. 

Two  objections  were  made  to  the  declaration :  first,  that  it  did  not 
show  any  consideration  for  the  promise  by  the  defendant ;  secondly, 
that  the  promise  was  laid  in  respect  of  an  executed  consideration,  but 
was  not  such  a  promise  as  would  have  been  implied  by  law  from  that 
consideration  ;  and  that  in  point  of  law  an  executed  consideration 
will  support  no  promise,  although  express,  other  than  that  which  the 
law  itself  would  have  implied.  The  cases  cited  by  the  defendant,  viz.. 
Brown  v.  Crump,  Granger  v.  Collins,  Hopkins  v.  Logan,  Jackson  v. 
Cobbin,  and  Roscorla  v.  Thomas,  certainly  support  that  proposition  to 
this  extent,  —  that,  where  the  consideration  is  one  from  which  a  prom- 
ise is  by  law  implied,  there  no  express  promise  made  in  respect  of  that 
consideration  after  it  has  been  executed,  differing  from  that  which  by 
law  would  be  implied,  can  be  enforced.  But  those  cases  may  have 
proceeded  on  the  principle  that  the  consideration  was  exhausted  by  the 
promise  implied  by  law,  from  the  very  execution  of  it ;  and  conse- 
quently any  promise  made  afterwards  must  be  nudum  pactum,  there 
remaining  no  consideration  to  support  it.  But  the  case  may  perhaps 
be  different  where  there  is  a  consideration  from  which  no  promise 
would  be  implied  by  law  ;  that  is,  where  the  partj-  suing  has  sustained 
a  detriment  to  himself  or  conferred  a  benefit  on  the  defendant  at  his 
request,  under  circumstances  which  would  not  raise  an}-  implied  prom- 
ise. In  such  cases  it  appears  to  have  been  held,  in  some  instances, 
that  the  act  done  at  the  request  of  the  party  charged  is  a  sufficient 

1  KtfelM.  &Gr.  266,  n. 
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consideration  to  render  binding  a  promise  afterwards  made  by  him  in 
respect  of  the  act  so  done.  Hunt  v.  Bate,  and  several  cases  mentioned 
in  the  margin  of  the  report  of  that  case,  seem  to  go  to  that  extent ;  as 
also  do  some  others  collected  in  Eol.  Abr.,  Action  sur  Case  (Q).  But 
it  is  not  necessa^  that  we  should  pronounce  any  opinion  upon  that 
point ; 1  for,  assuming  it  to  be  sufficiently  alleged  that  the  plaintiff 
released  and  conveyed  his  interest  at  the  request  of  the  defendant,  yet 
it  does  not  appear  that  he  had  any  interest  which  passed  by  such 
release  and  conveyance.  The  declaration  is  founded  on  an  agreement 
which  recites  that  a  certain  estate  had  been  mortgaged  by  one  "Whit- 
nall,  since  deceased ;  and  that  the  plaintiff  had  joined  in  a  bond  as  a 
collateral  security  for  the  mortgage-money,  and  had  afterwards  been 
compelled  to  pay  off  a  portion  of  it ;  that  the  defendant  had  taken 
upon  himself  the  management  of  Whitnall's  affairs,  had  repaid  to  the 
plaintiff  part  of  the  money  which  he  had  paid,  and  had  agreed  to  pay 
him  the  residue  out  of  the  proceeds  of  the  mortgaged  property  when 
sold,  and  in  the  mean  time  to  appropriate  the  rents  of  the  premises  to 
the  payment  of  the  same  sum  as  that  for  which  the  plaintiff  had  a  hen 
on  the  said  premises.  Thus  far  there  is  nothing  to  show  that  the 
plaintiff  had  any  other  interest  than  this  lien.  The  agreement  then 
recites  that  the  defendant  had  requested  the  plaintiff  to  release  and 
convey  his  interest  to  Alison  and  Lenox,  and  that  he  had  done  so, 
reserving  to  himself  a  lien  on  the  property  as  aforesaid  ;  that  is,  reserv- 
ing to  himself  the  only  interest  that  he  is  shown  to  have  had.  The 
agreement  then  proceeds  to  state  that,  in  consideration  of  the  plaintiff 
having  paid  the  money  and  having  released  and  conveyed  all  his 
estate  and  interest  to  Alison  and  Lenox,  reserving  to  himself  the  said 
lien,  the  defendant  undertook  and  agreed,  &c.  Now  the  payment 
of  the  money  by  the  plaintiff  would  be  no  consideration  for  the 
defendant's  promise ;  and  the  alleged  release  and  conveyance  was 
again  no  consideration,  for  it  does  not  appear  that  the  plaintiff 
parted  with  any  thing  by  it.  For  the  plaintiff  it  was  contended  that 
he  must  be  taken  to  have  parted  with  his  lien  on  the  property,  reserv- 
ing only  his  right  to  call  upon  the  defendant  to  pay  the  residue  still 
due  to  the  plaintiff  out  of  the  proceeds  of  the  estate  when  sold,  and  in 
the  mean  time  to  appropriate  the  rents  to  the  same  object.  But  we 
cannot  put  that  construction  upon  the  agreement,  which  expressly 

1  In  Elderton  u.  Emmens,  4  C.  B.  496,  Maule,  J.,  said  :  "  An  executed  considera- 
tion will  sustain  only  such  a  promise  as  the  law  will  imply.  Thus,  if  goods  are  sold 
or  work  is  done  without  any  special  agreement  as  to  price,  the  law  implies  a  promise 
to  pay  so  much  as  the  goods  or  the  work  may  be  reasonably  worth.  If  the  promise 
is  alleged  beyond  that,  it  is  not  sustainable  in  law."  To  which  Serjeant  Manning 
appended  the  following  note :  "  This  must  be  understood  with  reference  to  those  con- 
siderations from  which,  as  in  the  case  put  by  the  learned  judge,  the  law  infers  a 
precise  promise.-  But  A.  may  declare  that,  in  consideration  that  he  had,  at  the 
request  of  B.,  conferred  a  benefit  on  C,  B.  promised  him,  A.,  to  pay  him  so  much 
money,  or  to  deliver  to  him  a  certain  horse,  a  promise  which  would  not  be  implied 
by  law  from  such  executed  consideration."  —  Ed. 
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speaks  of  the  Ken  reserved  as  the  same  lien  which  the  plaintiff  had 
before. 

Such  being  in  our  judgment  the  effect  of  the  agreement  set  out  in 
the  declaration,  the  case  resembles  that  of  Edwards  v.  Baugh.  There 
the  declaration  alleged  that  certain  disputes  and  controversies  were 
pending  between  the  plaintiff  and  defendant  as  to  whether  the  defend- 
ant was  indebted  to  the  plaintiff  in  a  certain  sum  of  money ;  and  that 
thereupon,  in  consideration  that  the  plaintiff  would  promise  the 
defendant  not  to  sue  him  for  the  recovery  of  the  said  sum  in  dispute, 
but  would  accept  a  smaller  sum  in  full  satisfaction,  the  defendant 
promised  to  pay  such  smaller  sum.  On  general  demurrer  the  decla- 
ration was  held  bad,  because  it  did  not  allege  that  any  debt  was  due 
from  the  defendant  to  the  plaintiff,  or  that  an  action  had  been  com- 
menced for  the  recovery  of  any  sum  claimed.  So  in  the  present  case, 
as  the  declaration  does  not  show  that  the  plaintiff  had  any  interest  in 
the  premises  except  that  which  he  reserved,  it  does  not  appear  that  his 
release  and  conveyance,  although  executed  at  the  defendant's  request, 
formed  an}7  legal  consideration  for  the  promise  alleged  to  have  been 
made  by  the  latter.     Our  judgment  must  therefore  be  for  the  defendant. 

Judgment  for  the  defendant. 


VICTOES    v.   DAVIES. 
In  the  Exchequer,  April  22,  1844. 

[Reported  in  12  Meeson  $>•  Welsh/,  758.] 

Assumpsit.  The  declaration  stated  that  the  defendant,  on  the  6th 
of  March,  1844,  was  indebted  to  the  plaintiff  in  the  sum  of  10?.  for 
money  lent  by  the  plaintiff  to  the  defendant. 

Special  demurrer,  assigning  the  following  causes :  That  it  is  not 
alleged  in  the  declaration  that  the  money  was  lent  to  the  defendant  at 
his  request,  and  that  therefore  there  is  no  consideration  to  support  the 
promise  ;  nor  does  it  sufficiently  appear  that  the  defendant  was  indebted 
to  the  plaintiff. 

Pearson,  in  support  of  the  demurrer.  The  declaration  is  insufficient 
for  want  of  the  averment  that  the  mone}7  was  lent  to  the  defendant 
"  at  his  request."  [Alderson,  B.  How  can  there  be  a  lender  unless 
there  be  also  a  borrower  ?]  A  plaintiff  is  bound  to  allege  a  request 
wherever  the  consideration  is  executed.  In  the  notes  to  Osborne  v. 
Eogers  1  it  is  said  that ' '  a  past  consideration  is  not  sufficient  to  support 
a  subsequent  promise,  unless  there  was  a  request  of  the  party,  either 
express  or  implied,  at  the  time  of  performing  the  consideration."     And 

'  1  Saund.  264,  note  1. 
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in  a  note  by  the  learned  editors  of  the  fifth  edition  it  is  added,  "  So 
even  an  affidavit  (to  hold  to  bail)  of  debt  for  money  lent,  and  for  goods 
sold  and  delivered,  and  for  work  and  labor,  has  been  held  irregular 
because  it  omitted  to  state  that  it  was  '  at  the  instance  and  request  of 
the  defendant,'  although  it  stated  that  it  was  '  to  and  for  his  use  and  on 
his  account ; ' "  for  which  they  cite  Durnford  v.  Messiter.1  In  Chitty 
on  Pleading2  it  is  also  said,  "  In  each  of  these  counts  upon  an  executed 
consideration,  except  that  for  money  had  and  received,  and  the  account 
stated,  it  is  necessary  to  allege  that  the  consideration  of  the  debt  was 
performed  at  the  defendant's  request,  though  such  request  might  in 
some  cases  be  implied  in  evidence."  [Parke,  B.  There  is  a  very 
learned  note  of  my  brother  Manning  on  this  subject,8  in  which  he  goes 
into  the  whole  law  with  respect  to  alleging  a  request,  and  points  out 
the  error  into  which  Mr.  Serjeant  Williams  appears  to  have  fallen  in 
his  comment  upon  Osborne  v.  Rogers.  The  note  is  thus :  "The  con- 
sideration being  executory,  the  statement  of  the  request  in  the  declara- 
tion, though  mentioned  in  the  undertaking,  appears  to  have  been 
unnecessary.  In  Osborne  v.  Rogers  the  consideration  of  a  promise  is 
laid  to  be,  that  the  said  Robert,  at  the  special  instance  and  request  of 
the  said  William,  would  serve  the  said  William,  and  bestow  his  care 
and  labor  in  and  about  the  business  of  the  said  William ;  and  the 
declaration  alleges  that  Robert,  confiding  in  the  said  promise  of  William, 
afterwards  went  into  the  service  of  William,  and  bestowed  his  care 
and  labor  in  and  about,  &c.  Here  the  consideration  is  clearly  execu- 
tory, yet  Mr.  Serjeant  Williams,  in  a  note  to  the  words  '  at  the  special 
instance  and  request,'  says,  '  these  words  are  necessary  to  be  laid  in  the 
declaration  in  order  to  support  the  action.  It  is  held  that  a  consid- 
eration executed  and  past  —  as  in  the  present  case  the  service 
performed  by  the  plaintiff  for  the  testator  in  his  lifetime  for  several 
years  then  past  —  is  not  sufficient  to  maintain  an  assumpsit,  unless  it 
was  moved  by  a  precedent  request,  and  so  laid.'  The  statement, 
according  to  modern  practice,  of  the  accrual  of  a  debt  for,  or  the  making 
of  a  promise  for  the  payment  of,  the  price  of  goods  sold  and  delivered, 
or  for  the  repayment  of  money  lent,  as  being  in  consideration  of  goods 
sold  and  delivered,  or  money  lent  to  the  defendant  at  his  request,  is 
conceived  to  be  an  inartificial  mode  of  declaring.  Even  where  the 
consideration  is  entirely  past  it  appears  to  be  unnecessary  to  allege  a 
request,  if  the  act  stated  as  the  consideration  cannot  from  its  nature 
have  been  a  gratuitous  kindness,  but  imports  a  consideration  per  se. 
It  being  immaterial  to  the  right  of  action  whether  the  bargain,  if 
actually  concluded  and  executed,  or  the  loan,  if  made  and  the  moneys 
actually  advanced,  was  proposed  and  urged  by  the  buyer  or  by  the 
seller,  by  the  borrower  or  by  the  lender.  Vide  Rastall's  Entries,  tit. 
Dette  ;  and  Co.  Ent.,  tit.  Debt.''  There  cannot  be  a  claim  for  money 
lent  unless  there  be  a  loan,  and  a  loan  imports  an  obligation  to  pay 

1  5  M.  &  Selw.  446.  2  Vol.  i.  p.  353  (7th  ed.).  s  1  Man.  &  Gr.  265. 
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If  the  money  is  accepted,  it  is  immaterial  whether  or  not  it  was  asked 
for.  The  same  doctrine  will  not  apply  to  money  paid  ;  because  no  man 
can  be  a  debtor  for  money  paid  unless  it  was  paid  at  his  request. 
What  my  brother  Manning  says,  in  the  note  to  which  I  have  referred 
is  perfectly  correct.] 

Pollock,  C.  B.  There  cannot  be  a  doubt  about  this  case ;  the 
statement  that  the  money  was  lent  implies  that  it  was  advanced  at 
the  request  of  the  defendant.     There  must  be  judgment  for  the  plaintiff. 

Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff". 


BRADFORD  v.  ROULSTON. 

In  the  Irish  Exchequer,  Mat  6,  7,  and  June  12,  1858. 

[Reported  in  8  I?ish  Common  Law  Reports,  468.] 

This  was  an  action  for  breach  of  a  contract  by  the  defendant  to  pay 
a  sum  of  551. ,  the  balance  of  the  purchase-money  of  a  vessel  sold  by  the 
plaintiff  to  a  third  person. 

The  summons  and  plaint  contained  four  special  counts,  and  a  count 
upon  an  account  stated.  No  question  arose  upon  the  first,  third,  and 
fifth  counts ;  but  the  second  and  fourth,  which  were  framed  upon  a 
guaranty,  were  as  follows  :  —  Second  count :  That  in  consideration 
that  the  plaintiff,  at  the  express  instance  and  request  of  the  defendant, 
would  execute  to  one  James  Gribben  and  John  M'Teague  a  bill  of  sale 
of  a  certain  vessel  of  the  plaintiff,  the  defendant  contracted  and  agreed 
with  the  plaintiff  to  guarantee  the  payment  to  the  plaintiff  on  the  day 
following  the  making  of  such  contract  of  the  sum  of  551.,  being  the 
balance  of  the  purchase-money  payable  by  the  said  John  M'Teague  in 
respect  of  such  bill  of  sale  ;  and  the  plaintiff  avers  that,  relying  on  the 
said  contract  and  agreement  by  the  defendant,  he  did  execute  such  bill 
of  sale,  and  did  perform  all  things  on  the  part  of  him  the  said  plaintiff 
in  relation  to  the  said  contract  to  be  performed  ;  but  the  plaintiff  avers 
that  neither  of  them,  the  said  James  Gribben  or  John  M'Teague  or  the 
defendant,  did  pay  the  said  sum  of  oal.  or  any  part  thereof  on  the  day 
aforesaid  or  since,  and  the  same  still  remains  wholly  unpaid  ;  of  all 
which  said  defendant  had  notice. 

Fourth  count:  That  it  had  been  agreed  between  the  plaintiff  and 
one  James  Gribben  and  John  M'Teague,  that  the  plaintiff  should  exe- 
cute to  them  a  bill  of  sale  of  a  certain  other  vessel  of  the  plaintiff  for 
the  price  or  sum  of  2301.  ;  and  the  plaintiff  avers  that  at  the  time  of 
executing  such  last-mentioned   agreement  the   said  John   M'Teague 
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omitted  to  pay  over  to  or  for  the  plaintiff  the  sum  of  55/. ,  being  the 
balance  of  the  purchase-money  paj*able  by  the  said  John  M'Teague  in 
respect  of  such  last-mentioned  agreement ;  and  the  plaintiff  avers  that 
he  the  said  plaintiff  was  thereupon  unwilling  to  execute  such  bill  of 
sale  ;  and  the  plaintiff  says  that  defendant  then  expressly  requested  the 
plaintiff  to  execute  the  said  bill,  and  that  in  consequence  of  such 
request  the  plaintiff  did  actually  execute  the  same ;  and  the  plaintiff 
avers  that  the  defendant  did  afterwards,  in  consideration  of  the  plain- 
tiff having  so  executed  said  bill  of  sale  at  the  instance  and  request  of 
the  defendant,  guarantee  to  the  plaintiff  the  payment  to  him  bj'  th? 
said  John  M'Teague  of  the  sum  of  55/.  on  the  day  following  the  exe 
cution  of  such  bill ;  but  the  plaintiff  says  that  neither  the  said  John 
M'Teague  or  the  defendant  did  pay  the  said  sum  of  55/.  or  any  part 
thereof  on  the  day  agreed  on  or  since,  but  same  still  remains  wholly 
unpaid  ;  of  all  which  the  defendant  had  notice. 

The  defendant,  by  his  defences,  traversed  the  making  of  the  contract 
stated  in  the  summons  and  plaint ;  and  the  issues  settled  upon  the 
pleadings  were  in  substance  whether  the  defendant  contracted  as 
alleged  ? 

At  the  trial  before  Ball,  J.,  at  the  Spring  Assizes  of  1858  for  the 
county  of  Antrim,  a  letter  of  the  defendant,  which  it  appeared  was 
written  subsequently  to  the  transaction  stated  in  the  pleadings,  was 
relied  upon  by  the  plaintiff  as  a  guaranty  for  the  payment  of  the  55/. 
The  jury,  upon  a  question  submitted  to  them,  found  that  this  letter  was 
a  guaranty ;  and  his  Lordship  thereupon  directed  a  verdict  for  the 
plaintiff  on  the- second  and  fourth  counts,  reserving  liberty  to  defendant 
to  move  to  have  a  verdict  entered  for  him  upon  the  second  count. 
Upon  the  other  counts  the  jury  found  a  verdict  for  the  defendant. 

R.  Andrews  having  on  the  part  of  the  defendant  obtained  a  condi- 
tional order  to  have  a  verdict  entered  for  him  on  the  second  and  fourth 
counts,  or  that  judgment  upon  the  fourth  count  should  be  arrested, 

The  Solicitor-General  and  F.  E.  Falkiner  now  showed  cause. 

R.  Andrews  and  M.  Harrison,  contra. 

A  full  statement  of  the  material  facts  of  the  case,  the  arguments  of 
counsel  and  the  cases  cited,  will  be  found  in  the  judgment  of  the  Lord 
Chief  Baron.  *  Cur.  adv.  vult. 

Pigot,  C.  B.  By  the  conditional  order  in  this  case  the  defendant 
seeks  to  have  a  verdict  entered  for  him  as  to  the  second  and  fourth 
counts  of  the  plaint,  or  (as  to  the  fourth  count)  that  judgment  be 
arrested.  It  appears  from  the  report  of  the  learned  Judge,  that  the 
reservation  made  by  him,  and  the  objection  to  the  evidence  on  which 
it  was  founded,  applied  to  the  second  count  only.  The  questions 
before  us  therefore  are,  Whether  the  verdict  shall  be  entered  for  the 
defendant  on  the  issue  as  to  the  second  count?  and  "Whether  judgment 
shall  be  arrested  as  to  the  fourth  ?    The  plaintiff  desiring  to  retain  his 

28 
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verdict  on  both  counts,  it  becomes  necessary  to  determine  both  ques- 
tions.1 .  .  . 

The  defendant  by  the  conditional  order  also  seeks  to  arrest  the  judg- 
ment on  the  fourth  count.  The  plaintiff  obtained  a  verdict  upon  the 
issues  joined  on  that  count ;  and  as  to  this  no  point  was  saved,  and  no 
objection  was  made  at  the  trial.  The  fourth  count  states  an  agreement, 
by  which  the  plaintiff  agreed  to  execute  a  bill  of  sale  of  a  vessel  to 
Gribben  and  M'Teague  for  230Z.  That  at  the  time  of  executing  that 
agreement  M'Teague  omitted  to  pay  the  plaintiff  551.,  being  the  balance 
of  the  purchase-money  payable  on  that  agreement ;  that  the  plaintiff  being 
unwilling  to  execute  the  bill  of  sale,  the  defendant  expressly  requested 
him  to  do  so,  and  that  in  consequence  of  that  request  the  plaintiff  exe- 
cuted the  bill  of  sale;  and  the  count  then  states  that  "the  defendant 
did  afterwards,  in  consideration  of  the  plaintiff  having  so  executed  said 
bill  of  sale,  at  the  instance  and  request  of  the  defendant,  guarantee  to 
the  plaintiff  the  payment  to  him  by  the  said  John  M'Teague  of  the  sum 
of  551.  on  the  da}*  following  the  execution  of  such  bill  of  sale."  The 
question  is,  Whether  this  count  is  bad?  —  the  contract  alleged  being 
upon  an  executed  consideration,  and  not  being  a  contract  which,  from 
such  consideration,  the  law  would  imply. 

It  is  clearly  established  that,  where  a  past  consideration,  that  is,  a 
thing  previously  done  by  the  plaintiff  at  the  request  of  the  defendant, 
is  one  from  which  the  law  implies  a  promise,  an  express  promise 
different  from,  or  in  addition  to,  that  which  the  law  implies,  is  nudum 
pactum,  on  the  ground  that  the  whole  consideration  is  exhausted  by 
the  promise  which  the  law  implies.  Among  those  authorities  are  Brown 
v.  Crump,2  Granger  v.  Collins,8  Hopkins  r.  Logan,  Roscorla  v.  Thomas. 
And  this  principle  of  law  was  recognized  and  approved  in  Kaye  v.  Dut- 
ton  by  Lord  Chief  Justice  Tindal,  and  also  in  all  the  stages  of  Elderton 
v.  Emmens.4  This  is  in  exact  conformity  with  the  opinion  of  Rolle, 
expressed  at  the  end  of  his  report  of  Hodge  v.  Vavisor,  and  it  is 
involved  in  the  decision  of  Docket  v.  Voyel.  But  it  has  also  been  held, 
in  a  long  series  of  decided  cases,  that  where  there  is  a  past  considera- 
tion, consisting  of  a  previous  act  done  at  the  request  of  the  defendant, 
it  will  support  a  subsequent  promise ;  the  promise  being  treated  as 
coupled  with  the  previous  request.  The  leading  authorit}*  for  this  prop- 
osition is  Lampleigh  v.  Brathwait.  But  it  has  been  so  laid  down  in  a 
great  number  of  ancient  authorities.  In  Hunt  v.  Bate,  called  in  several 
of  the  books  Hunt  v.  Baker,  the  defendant's  servant  was  arrested  and 
imprisoned  in  the  Compter  in  London  for  trespass.  The  plaintiff  and 
another,  in  order  that  the  defendant's  business  "  should  not  go  undone," 
bailed  the  servant.  The  defendant  afterwards  promised  the  plaintiff  to 
save  him  harmless  from  all  damages  and  costs  that  might  be  adjudged 
against  him  in  consequence  of  becoming  the  servant's  bail.     The  plain- 

1  Only  so  much  of  the  opinion  is  here  given  as  relates  to  the  second  ques- 
tion.—Ed.  2  1  Marsh.  567.  3  6  M.  &  W.  458. 
MC.B.  470 ;  s.  c.  6  C.  B.  160;  s.  u.  4  H.  L.  Cas.  624. 
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tiff  brought  an  action  upon  this  promise  for  the  amount  of  damages  he 
was  compelled  to  pay  as  the  servant's  bail ;  and  after  verdict  for  the 
plaintiff  the  judgment  was  arrested,  "because"  (the  report  states) 
"there  is  no  consideration  wherefore  the  defendant  should  be  charged 
for  the  debt  of  his  servant,  unless  the  master  had  first  promised  to  dis- 
charge the  plaintiff  before  the  enlargement  and  mainprize  made  of  his 
servant ;  for  the  master  did  never  make  request  to  the  plaintiff  for  his 
servant  to  do  so  much,  but  he  did  it  of  his  own  head.  But,"  the 
reporter  adds,  "in  another  like  action  on  the  case,  brought  upon  a 
promise  to  pay  20Z. ,  made  to  the  plaintiff  by  the  defendant,  in  consid- 
eration that  the  plaintiff,  at  the  special  instance  of  the  defendant,  had 
taken  to  wife  the  cousin  of  the  defendant,  that  was  good  cause,  although 
the  marriage  was  executed  and  past  before  the  undertaking  and  prom- 
ise, because  the  marriage  ensued  the  request  of  the  defendant."  Sev- 
eral cases  are  referred  to  in  the  notes  (ascribed  to  Chief  Justice  Treby) 
which  are  appended  in  3  Dyer,  p.  272,  to  the  report  of  the  case  of  Hunt 
v.  Bate.  In  two  of  these,  Halifax  v.  Barker  and  Sandhill  v.  Jenny 1  (not 
reported  elsewhere) ,  it  is  stated  that  a  promise  founded  upon  a  previous 
matter  done  by  the  plaintiff  at  the  defendant's  request,  was  held  insuffi- 
cient ;  but  such  a  promise  was  held  binding  in  each  of  four  other  cases, 
one  of  which  was  decided  by  all  the  judges.  These  were  Riggs  v.  Bull- 
ingham,  Baxter  v.  Read2  (not  reported  elsewhere),  Gale  v.  Golsbury " 
(the  history  of  which  is  given  in  the  note,  3  Dyer,  272  b) ,  and  Sidnam 
v.  "Worthington.  Sidnam  v.  Worthington  was  in  substance  the  same  as 
Hunt  v.  Bate,  with  only  the  difference  that  the  plaintiff  became  bail  at 
the  request  of  the  defendant.  In  Gale  v.  Golsbury,  the  defendant 
requested  the  plaintiff  to  deliver  600L  worth  of  wine  to  J.  S. ;  and  the 
defendant,  in  consideration  that  the  plaintiff,  at  defendant's  request, 
had  delivered  the  wine  to  J.  S.,  promised  to  pay  him  if  J.  S.  did  not. 
The  action  was  brought  for  200Z.  remaining  unpaid;  "and  adjudged 
by  all  the  judges  of  England  that  an  action  lies  by  Gale  against  Gols- 

1  "H.  2  Jae.  B.  R.  The  plaintiff  declared  that,  in  consideration  that  the  plaintiff 
had  formerly  married  his  daughter  at  his  especial  request,  the  defendant  promised 
the  plaintiff  to  pay  him  every  year  during  the  life  of  the  defendant,  1QL,  &c.  The 
plaintiff,  upon  nan  assumpsit  pleaded,  had  judgment ;  but  upon  writ  of  error  in  the 
Exchequer  Chamber  the  judgment  was  reversed,  because  the  marriage  was  executed 
before  the  promise  made  ;  yet  the  declaration  supposes  that  the  defendant  requested 
the  plaintiff  to  the  marriage."  —  Ed. 

2  "  M.  26  &  27  Eliz.  Adjudged  that  where  Baxter  had  retained  Read  to  be  miller 
to  his  aunt  at  ten  shillings  per  week,  debt  does  not  lie  upon  this,  but  an  action  on  the 
case ;  for  in  debt  it  is  requisite  that  [the  benefit]  come  to  the  party  who  promises : 
and  so  for  the  want  of  a  quid  pro  quo  debt  does  not  lie :  but,  by  the  Court,  this  will 
support  an  action  on  the  case,  for  although  it  is  not  beneficial  to  Baxter  it  is  charge- 
able to  Read."— Ed. 

s  Golsbury  requests  Gale  to  deliver  to  J.  S.  six  hundred  pounds'  worth  of  wine : 
afterwards  Golsbury  promises  Gale,  in  consideration  that  he  at  his  request  had  deliv- 
ered it  to  J.  S.,  to  pay  him  if  J.  S.  did  not ;  J.  S.  paid  only  three  hundred  pounds ; 
and  adjudged  by  all  the  judges  of  England  that  an  action  lies  by  Gale  against  Gols- 
bury. —  Ed. 
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bury.'7  If  the  law  was  truly  declared,  in  these  decisions,  they  are  direct 
authorities  for  the  plaintiff  in  support  of  the  fourth  count  of  thia 
plaint. 

The  report  of  the  case  of  Hunt  v.  Bate  in  Dyer  is  referred  to  and 
recognized  in  a  variety  of  subsequent  cases,  as  laying  down  a  princi- 
ple of  law  with  reference  to  past  considerations  by  which  those 
decisions  were  influenced.  It  was  so  referred  to  in  Sidnam  v.  Worth- 
ington,1  in  Marsh  and  Rainsford's  Case,  in  Dogget  v.  Dowell,  in 
Bosden  v.  Thinne,  in  Jones  v.  Clarke,2  in  Townsend  v.  Hunt,  in 
the  leading  case  of  Lampleigh  v.  Brathwait,  and  in  Oliverson  v. 
Wood.  The  principle  was  applied  in  many  of  the  old  authorities 
collected  in  1  Rolle's  Abr.  p.  11,  Action  snr  le  Case  (Q.)  and  in  the 
corresponding  title,  1  Vin.  Abr.  p.  29,  where  the  abstracts  of  the  cases 
in  Rolle's  Abr.  are  translated,  and  several  others  are  added :  placita 
2,  3,  4,  5,  6,  7,  8,  18,  19,  38,  40,  43,  49.  Also  in  Com.  Dig.,  Action 
on  the  Case  upon  Assumpsit  (B.  12),  where  the  cases  are  distinguished 
from  those  in  which  the  action  does  not  lie,  collected  at  (F.  6).  Com- 
ing down  to  later  times,  we  find  in  Hayes  v.  Warren  a  decision  which 
has  been  repeatedly  treated  as  the  ruling  modern  authority  for  the  prop- 
osition that  assumpsit  will  not  He  upon  a  promise  for  a  past  considera- 
tion, unless  it  be  at  the  request  of  the  defendant.  In  the  report  of  that 
case  in  2  Barnard.,  p.  141,  the  Lord  Chief  Justice  (Raymond) ,  in  giving 
judgment,  referred  to  the  case  in  Cro.  Eliz.,  p.  741  (Halifax  v.  Barker, 
one  of  the  cases  cited  in  the  note  to  3  Dyer,  p.  272).  There  the  action 
was  assumpsit:  "whereas,  in  consideration  that  the  plaintiff,  by  the 
defendant's  appointment  and  for  his  debt,  shortly  before  paid  to  R.  S. 
60/.,  the  defendant  assumed  to  pay  it  upon  request."  And  it  is  re- 
ported in  Cro.  Eliz.,  p.  741,  that  the  Court  held  the  consideration  was 
past,  and  not  sufficient.  The  Lord  Chief  Justice,  according  to  the  re- 
port of  Hayes  o.  Warren,3  states  :  "  They,"  the  Court,  "  did  agree  like- 
wise, that  where  there  was  an  express  request  at  the  time  of  the  past 
consideration  being  performed,  that  might  in  all  cases  be  sufficient  to 
support  a  subsequent  promise  ;  and  therefore  the  Chief  Justice  said  he 
could  not  agree  the  case  cited  out  of  3  Cro.,  p.  741,  to  be  law."  And 
unquestionably  that  case  is  directly  opposed  (if  it  was  not  so  decided 
upon  the  term  "  appointment,"  as  not  indicating  request)  to  the  express 
decisions  in  the  same  book,  Cro.  Eliz.,  pp.  42,  59,  807.  It  is  clear  that 
the  Court  in  Hayes  v.  Warren  affirmed  the  principle  of  law  laid  down  in 
Hunt  v.  Bate  and  Lampleigh  v.  Brathwait.  And  Mr.  Justice  Wilmot, 
who  in  Pillans  v.  Van  Mierop  quarrels  with  the  decision  in  Hayes  v. 
Warren  as  too  much  restricting  contracts,  treats  it  as  "  now  settled  that, 
where  the  act  is  done  at  the  request  of  the  person  promising,  it  will  be 
a  sufficient  foundation  to  graft  a  promise  upon." 

This  rule  of  law  was  the  foundation  of  express  decision  in  Wilkinson 
v.  Oliveira.   It  was  recognized  in  Lord  Denman's  judgment  in  Eastwood 

•  Godb.  31,  27  Eliz.  2  2  Bulst.  73,  11  Jac.  1.  »  2  Barnard.  141. 
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v.  Kenyon,  in  that  of  Lord  Chief  Justice  Tindal  in  Kaye  v.  Dutton,  and 
in  that  of  Mr.  Justine  Littledale  in  Paj'ne  v.  Wilson.  But  in  Roscorla 
v.  Thomas  Lord  Denman  intimated  an  opinion  which,  in  one  construc- 
tion of  the  language,  would  seem  to  lay  down  as  a  general  rule  of  law, 
that  a  past  or  executed  consideration  will  support  no  promise  save  one 
which  the  law  would  imply  from  it ;  that  proposition  importing,  not 
merely  that  where  a  promise  would  be  implied  by  law,  and  would  there- 
fore exhaust  the  consideration,  no  other  express  promise  will  be  sus- 
tained by  the  same  past  consideration,  but,  further,  that  no  promise 
at  all  will  be  sustained  by  such  consideration,  unless  a  promise  would  be 
implied  from  it  by  law,  and  then  only  such  a  promise  as  would  be  so 
implied. 

The  proposition  in  that  extended  sense  has  never  been  the  subject  of 
express  decision.  It  did  not  arise  in  Brown  v.  Crump,1  in  Hopkins  v. 
Logan,  in  Granger  v.  Collins,2  in  Eastwood  v.  Kenyon,  in  Beaumont  v. 
Reeve,  in  Jackson  v.  Cobbin,8  in  Lattimore  v.  Garrard,4  in  Elderton 
v.  Emmens  in  any  of  its  stages,  nor  even  in  Roscorla  v.  Thomas.  In 
each  of  these  cases  (except  Beaumont  v.  Reeve)  the  law  implied  from  the 
consideration  a  promise  which  exhausted  it.  In  Elderton  v.  Emmens 
the  Court  of  Common  Pleas  held  that  the  express  promise  went  beyond 
the  implied  one,  and  therefore  could  not  be  sustained.  The  Court  of 
Exchequer  Chamber  and  the  House  of  Lords  held  that  the  express  prom- 
ise was  only  equivalent  to  the  implied  one,  and  they  therefore  sustained 
it.  In  Beaumont  v.  Reeve  the  declaration  stated  in  effect  that  the  de- 
fendant had  seduced  the  plaintiff,  and  thereby  rendered  her  incapable 
of  procuring  an  honest  livelihood  ;  that  they  had  parted,  and  agreed  to 
live  separate,  and  to  have  no  further  immoral  intercourse  together  ;  and 
that  as  a  compensation  for  the  injury  which  the  defendant  had  done  to 
the  plaintiff,  and  in  consideration  of  the  premises,  he  undertook  and 
promised  to  pay  her  a  yearly  sum  of  60/.  There  was  in  that  case  plainly 
no  consideration  for  the  promise  but  the  moral  obligation  to  repair  a 
wrong.  No  precedent  request  or  solicitation,  either  express  or  involved 
in  the  fact  of  seduction,  could  have  created  any  sufficient  consideration  ; 
for  the  immoral  intercourse,  with  or  without  an  express  request,  could 
not  have  formed  any  legal  consideration,  either  executory  or  executed, 
for  a  valid  promise.  It  was  therefore  within  the  direct  authority  of 
Eastwood  v.  Kenyon,  in  which,  on  a  review  of  the  authorities,  it  was 
determined  that  a  mere  moral  obligation  will  not  support  an  assumpsit ; 
and  this  appears  to  be  the  ground  of  the  judgments,  in  Beaumont  v. 
Reeve,  of  Mr.  Justice  Patteson  and  Mr.  Justice  Coleridge.  Lord  Den- 
man, in  Beaumont  v.  Reeve,  expounds  his  own  meaning  of  the  proposi- 
tion which  he  states  in  Roscorla  v.  Thomas,  thus  :  "  The  result  is  that 
an  express  promise  cannot  be  supported  by  a  consideration  from  which 
the  law  could  not  imply  a  promise,  except  where  the  express  promise 

'  1  Marsh.  567.  2  6  M.  &  W.  458. 

»  8  M.  &  W.  790.  *  1  Exch.  809. 
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does  away  with  a  legal  suspension  or  bar  of  a  right  of  action  which, 
but  for  such  suspension  or  bar,  would  be  valid  ;  "  a  proposition  which, 
by  the  generality  of  its  terms,  would  exclude  the  case  of  a  promise  of  a 
defendant,  founded  on  a  previous  benefit  rendered  to  the  defendant  at 
his  request.  I  am  not  sure  whether  Baron  Parke  in  Elderton  v. 
Emmens,1  or  in  Lattimore  v.  Garrard,2  and  Mr.  Justice  Maule  in 
Emmens  v.  Elderton,8  adopted  the  proposition  in  that  extended  sense, 
or  meant  to  confine  it,  as  it  appears  to  have  been  confined  by  Lord 
Truro,  in  4  Com.  B.,  p.  494,  and  4  H.  of  L.  Cas.,  p.  672  ;  by  Mr.  Jus- 
tice Maule,  in  4  Com.  B.,  p.  496  ;  by  Mr.  Justice  Cresswell,  in  4  Com. 
B.,  p.  497  ;  and  Mr.  Justice  Crompton,  in  4  H.  of  L.  Cas.,  p.  639  ; 
and  as  Lord  Chief  Justice  Tindal  appears  to  have  done  in  Kaye  v. 
Dutton,4  to  cases  where  the  consideration  is  one  from  which  the  law 
does  imply  a  promise,  which  therefore  exhausts  the  consideration.  The 
reporter  certainly  understood  the  language  used  in  4  Com.  B.,  p.  496, 
to  be  so  confined,  as  appears  from  his  note  at  that  page  of  his  report ; 
and  it  is  perfectly  plain  that  the  decision  or  the  judgment  in  which  it 
was  pronounced  in  Eastwood  v.  Kenyon,  or  the  note  to  Wennall  v. 
Adney,5  to  both  of  which  Lord  Denman  refers  in  his  judgment  in  Ros- 
corla  v.  Thomas,  give  no  sanction  to  a  denial  of  the  rule  of  law  laid 
down  in  Hunt  v.  Bate,  and  Lampleigh  v.  Brathwait.  Lord  Denman,  in 
Eastwood  v.  Kenj-on,  not  only  refers  to  that  rule,  and  to  both  those 
cases  as  establishing  it,  but  refers  also  to  Townsend  v.  Hunt,  as  recog- 
nizing and  acting  on  the  distinction  which  those  cases  establish  and 
explain,  between  a  past  consideration  with,  and  a  past  consideration 
without,  a  precedent  request ;  and  he  precedes  those  references  by  the 
following  passage  :  "In  holding  this  declaration  bad,  because  it  states 
no  consideration  but  a  past  benefit,  not  conferred  at  the  request  of  the 
defendant,  we  conceive  that  we  are  justified  by  the  old  common  law  of 
England."  In  the  note  to  Wennall  v.  Adney  the  case  of  Lampleigh  v. 
Brathwait,  and  the  distinction  there  explained,  is  explicitly  stated  with- 
out any  denial  of  its  authority. 

I  have  thought  it  necessary  to  enter  into  this  detailed  discussion, 
because  the  language  of  the  judges,  in  some  of  the  cases  I  have  cited, 
is  so  general  that  it  would  seem  to  sustain  the  objection  to  the  fourth 
count  of  the  plaint  before  us.  It  is  very  much  to  be  lamented  that 
the  language  so  used  (as  reported)  was  not  accompanied  with  such 
explanation  as  would  have  clearly  shown  whether  the  learned  judges 
intended  to  declare  that  in  their  opinion  the  rule  laid  down  in  Hunt  v. 
Bate,  Lampleigh  v.  Brathwait,  and  Wilkinson  v.  Oliveira,  and  in  the 
multitude  of  other  decided  cases  which  I  have  mentioned,  or  the  expo- 
sition of  that  rule  in  Kaj'e  v.  Dutton,  was  or  was  not  law.  In  no  one 
of  the  cases  in  which  the  language  to  which  I  have  referred  was  used 
by  them,  was  any  one  of  those  authorities  named ;  in  no  one  was  it 

i  6  C.  B.  174.  2  i  Exch.  809.  8  4  H.  L.  Cas.  658. 

4  7  Man.  &  G.  815,  816.         «  3  Bos.  &  P.  249. 
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stated  that  the  rule  which  those  authorities  expounded  and  applied 
was  to  be  no  longer  treated  as  a  rule  of  law.  I  own  it  appears  to  me 
that  a  rule  so  well  and  so  long  established,  if  inexpedient,  ought  to 
be  abrogated,  if  at  all,  by  an  act  of  the  Legislature ;  or,  if  otherwise 
reversed,  ought  to  be  reversed  only  by  the  highest  appellate  tribunal, 
especially  when  the  change  would  have  the  effect  of  narrowing  the 
sphere  within  which  mankind  shall  be  permitted  to  bind  each  other  by 
their  deliberate  dealings. 

Notwithstanding,  then,  the  expressions  of  opinion  of  the  learned 
judges  which  I  have  referred  to,  unnecessary  for  determining  the  ques- 
tions judicially  before  them  (even  if  they  conveyed  the  more  extended 
meaning  on  which  I  have  commented) ,  I  cannot,  in  deference  to  those 
expressions  of  opinion,  pronounce  a  judgment  reversing  a  series  of 
decisions  made  by  successive  judges,  and  establishing  a  rule  of  law 
that  has  been  understood  to  prevail  for  certainly  more  than  two  cen- 
turies. 

We  refuse  to  arrest  the  judgment  on  the  fourth  count,  or  enter  a 
verdict  on  the  second ;  and  our  order  will  therefore  be  to  allow  the 
cause  shown  against  the  whole  of  this  conditional  order. 

Pennefathek,  B.,  concurred. 

Eichards,  B.  Whenever,  in  the  case  of  a  past  or  executed  consid- 
eration, the  law  implies  a  promise,  I  take  it  that  no  promise  can  be 
supported  other  than  that  which  the  law  so  implies ;  for  the  promise 
implied  by  the  law  exhausts  the  whole  of  the  consideration  ;  and  so  I 
would  explain  the  case  of  Roscorla  v.  Thomas,  and  some  other  like 
cases  to  which  we  have  been  referred.  But  where  the  law  will  not 
imply  any  promise,  I  am  of  opinion  that  in  many  cases  an  express 
promise,  though  founded  on  a  past  or  executed  consideration,  may  be 
supported ;  as  if  A.  does  an  act  for  B.  at  his  request,  and  more  espe- 
cially if  he  does  it  to  his,  A.'s,  detriment,  and  B.  afterwards,  in  con- 
sideration of  such  past  act,  promises  to  remunerate  A.,  or  the  like,  I 
am  of  opinion  that  such  a  promise  would  in  a  sense  unite  itself  with  B.'s 
previous  request,  and  with  the  compliance  by  A.  therewith,  and  would 
be  perfectly  valid  and  binding  in  law,  though  resting  on  a  past  or 
executed  consideration. 

There  is  a  vast  difference  in 'fact  and  in  law  between  a  service  gra- 
tuitously rendered,  and  the  like  service  performed  or  act  done  at  the 
request  of  another  person.  A  voluntary  courtesy  will  not  support  a 
promise  subsequently  made  ;  neither  will  a  mere  moral  obligation,  how- 
ever sacred,  where  there  has  not  been  any  previous  request  to  do  the 
act  or  render  the  service  relied  on.  Eastwood  v.  Kenyon.  But  in  this 
case  the  fourth  count  alleges  that  the  act  of  the  plaintiff,  which  is  relied 
on  as  forming  the  consideration  for  the  defendant's  promise,  was  done 
at  the  request  of  the  defendant. 

No  doubt  it  is  on  an  executed  consideration  that  the  plaintiff  relies ; 
and  if  such  a  consideration  be  not  sufficient  in  law  to  sustain  the  prom- 
ise as  laid  in  the  fourth  count,  the  motion  in  arrest  of  judgment,  so  far 
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as  the  verdict  is  rested  on  that  count,  ought  to  prevail.  But  in  my 
opinion  the  consideration,  though  a  past  act  of  the  plaintiff's,  is,  as  laid 
in  the  fourth  count  or  paragraph,  a  perfectly  good  consideration  for  the 
defendant's  promise.  The  cases  bearing,  or  that  could  by  an}-  con- 
struction be  supposed  to  bear,  on  this  subject,  have  been  already  so 
fully  and  laboriously  collected  and  observed  upon  by  my  Lord  Chief 
Baron,  in  his  very  able  and  most  elaborate  judgment,  that  I  think  it 
unnecessary  to  refer  to  those  cases  again.  Indeed,  the  most  of  them, 
and  I  will  say  the  most  important  of  them ,  will  be  found  collected  and 
discussed  in  a  note  to  Lampleigh  v.  Brathwait  in  the  first  volume  of 
Mr.  Smith's  Leading  Cases. 

With  regard  to  the  case  of  Emmens  v.  Elderton,  ultimately  reported 
in  4  House  of  Lords  Cases,  there  was  in  that  case  a  manifest  attempt 
on  the  part  of  the  pleader  to  lay  a  promise  in  his  declaration  more 
extensive  than  the  express  promise  contained  in  the  agreement  that  it 
appeared  in  that  case  had  been  entered  into  between  the  parties  ;  and, 
no  doubt,  in  such  a  case  the  additional  promise,  I  mean  a  promise  not 
found  within  the  contract  of  the  parties  (and  supposing  it  to  have  been 
so  expressed  in  the  declaration) ,  being,  as  I  have  mentioned,  outside 
the  agreement,  and  having  no  consideration  to  rest  on  save  that  which 
was  exhausted  by  the  previous  special  contract  of  the  parties,  ought 
not,  if  my  view  of  the  law  be  right,  to  be  supported  ;  and,  accordingly, 
the  Court  of  Common  Pleas,  before  which  court  the  case  first  came, 
taking  that  view  of  the  pleading,  arrested  the  judgment ;  and  if  the 
construction  which  the  Court  of  Common  Pleas  put  on  the  agreement 
as  set  out  in  the  declaration  in  that  case  was  correct,  the  decision  of 
that  Court  would  have  been  upheld.  But  the  Court  of  Error,  and  ulti- 
mately the  House  of  Lords,  reversed  the-  decision  of  the  Common  Pleas, 
but  expressly  on  the  ground  that  the  promise  so  relied  on  by  the  plain- 
tiff was  not  necessarily  to  be  construed  as  made  subsequently  to  the 
agreement  concluded  between  the  parties,  or  as  falling  outside  of  that 
agreement.  The  promise  in  that  case,  or  rather  the  pleader's  state- 
ment of  it,  would  admit  of  two  different  interpretations,  at  least  so 
thought  the  House  of  Lords  ;  and  their  Lordships,  after  a  little  strain- 
ing, ultimately  considered  it  right  to  give  the  pleading  that  construc- 
tion that  would  support  the  verdict,  rather  than  a  construction  that 
would  defeat  the  action. 

All  I  need  say,  therefore,  with  reference  to  Emmens  v.  Elderton  is 
that  the  Court  of  Common  Pleas  understood  the  agreement  as  stated 
on  the  pleading  in  one  sense,  and  so  arrested  the  judgment ;  whereas 
the  House  of  Lords,  understanding  the  agreement  as  stated  in  the 
declaration  in  a  different  sense,  ruled  differently.  But  neither  in  the 
one  court  nor  the  other  does  the  principle  which  I  have  ventured  to 
express  appear  to  me  to  have  been  overruled. 

Upon  the  whole,  I  am  of  opinion  that  the  fourth  count  or  paragraph 
in  the  plaint  is  good,  and  that  the  motion  in  arrest  of  judgment  ought 
to  be  refused. 
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I  think  it  unnecessary  to  say  any  thing  upon  the  other  question  that 
has  been  argued  before  us  ;  and  I  fully  concur  in  the  judgment  already 
expressed  by  my  Lord  Chief  Baron  upon  the  point,  and  indeed  I  could 
add  nothing  to  his  observations. 

Pigot,  C.  B.  My  brother  Gkkene  has  authorized  me  to  state  that, 
after  some  fluctuation  of  opinion,  he  concurs  in  the  judgment  of  the 
Court. 


CHAPTER  m. 

CONDITIONAL   CONTRACTS. 


SECTION   I. 

Conditions  Precedent. 
ANONYMOUS. 

In  the  King's  Bench,  Trinity  Teem,  1500. 

t 

[Reported  in  Year  Book,  15  Henry  7,  folio  10  6,  placitum  7.] 

Nota  per  Fineux,  C.  J.  If  one  covenant  with  me  to  serve 
me  for  a  year,  and  I  covenant  with  him  to  give  him  201. ,  if  I  do  not 
say  for  said  cause,  he  shall  have  an  action  for  the  201.  although  he 
never  serves  me ;  otherwise,  if  I  say  he  shall  have  20^.  for  said  cause. 
So  if  I  covenant  with  a  man  that  I  will  rnarry  his  daughter,  and  he 
covenants  with  me  to  make  an  estate  to  me  and  his  daughter,  and  to  the 
heirs  of  our  two  bodies  begotten ;  though  I  afterwards  marry  another 
woman,  or  his  daughter  marry  another  man ;  yet  I  shall  have  an  action 
of  covenant  against  him,  to  compel  him  to  make  this  estate  ;  but  if  the 
covenant  be  that  he  will  make  the  estate  to  us  two  for  said  cause,  then 
he  shall  not  make  the  estate  until  we  are  married.  And  such  was 
the  opinion  of  the  Court.  And  Rede,  J.,  said  it  was  so  without 
doubt. 


BROCAS'   CASE. 

In  the  Queen's  Bench,  Michaelmas  Term,  1588. 

[Reported  in  3  Leonard,  219.] 

Brocas,  lord  of  a  manor,  covenanted  with  his  copyholder  to  assure 
to  him  and  his  heirs  the  freehold  and  inheritance  of  his  copyhold. 
And  the  said  copyholder,  in  consideration  of  the  same  performed, 
covenanted  to  pay  such  a  sum.  It  was  the  opinion  of  the  whole  Court, 
that  the  said  copyholder  is  not  tied  to  pay  the  said  sum  before  the 
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assurance  made  and  the  covenant  performed.  But  if  the  words  had 
been,  in  consideration  of  the  said  covenant  to  be  performed,  then  he  is 
bounden  to  pay  the  money  presently,  and  to  have  his  remedy  over  by 
covenant. 


ANONYMOUS. 

In  the  Common  Pleas,  Michaelmas  Term,  1590. 

[Reported  in  4  Leonard,  60.] 

A  lease  for  years  is  made  by  deed  indented,  rendering  rent,  and  the 
lessor  covenants  that  the  lessee,  paying  his  rent,  shall  enjoy  the  land 
demised  for  the  whole  term  ;  the  lessee  did  not  pay  the  rent,  and  after- 
wards is  ejected  by  a  title  paramount.  By  "Walmesley  and  Wind- 
ham, JJ.,  that  the  covenant  is  conditional,  and  that  the  lessee  should  not 
have  advantage  of  it,  if  he  did  not  perform  the  condition,  which  is 
created  by  this  word  "  paying."  Pekiam,  J.,  was  strongly  to  the  con- 
trary, viz,  that  the  word  "paying"  did  not  create  a  condition. 


EAYNAY  v.  ALEXANDER. 

In  the  King's  Bench,  Michaelmas  Teem,  1605. 

[Reported  in  Yelverton,  76.] 

The  plaintiff  declared  that,  whereas  the  defendant  was  possessed  of 
seventeen  tods  of  wool,  and  whereas  colloquium  fuit  betwixt  them  for 
fifteen  tods  of  the  seventeen  tods,  to  be  chosen  by  the  plaintiff,  the 
defendant,  in  consideration  of  61.  to  be  paid  on  such  a  day,  &c, 
promised  to  deliver  the  plaintiff  prcedictas  fifteen  tods  of  wool ;  and 
said  in  facto  that  he  was  ready  at  the  day  to  pay  the  61.,  yet  the 
defendant  had  not  delivered  the  plaintiff  the  fifteen  tods  of  wool,  to  his 
damage,  &c.  And  upon  non  assumpsit  pleaded,  it  was  found  for  the 
plaintiff.  And  it  was  shown  in  arrest  of  judgment,  that  the  declaration 
was  not  good,  because  the  plaintiff  had  not  shown  that  he  had  chosen 
fifteen  tods  out  of  the  seventeen  ;  and  that  is  quasi  a  condition  precedent, 
and  an  act  to  be  first  performed  by  the  plaintiff,  before  the  defendant  i3 
bound  by  his  promise  to  do  any  thing.  Quod  fuit  concessum  per  totam 
Curiam.  But  per  Popham,  C.  J.  If  the  defendant  had  sold  one  of  the 
tods  of  wool  before  election  made  by  the  plaintiff,  that  had  destroyed 
the  election  and  made  the  promise  absolute,  and  had  been  a  breach  of 
it.      The  same  law  if  the  defendant  would  not  have  permitted  the 
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plaintiff  to  see  the  wool  that  he  might  make  election ;  for  that  had 
excused  the  act  to  be  done  by  the  plaintiff,  and  had  been  a  default  in 
the  defendant.  And  the  matter  aforesaid  is  much  enforced  by  the 
word  prcedictas  in  the  declaration  ;  for  that  can  be  referred  to  nothing 
but  the  communication,  by  which  the  plaintiff  of  his  own  showing 
ought  to  make  election.  Then  the  plaintiff,  omitting  it  in  his  declaration, 
shows  the  fault  is  in  himself,  which  ought  to  be  removed  before  he  can 
charge  the  defendant.  But  if  the  communication  had  been  that  the 
plaintiff  should  choose  fifteen  tods  of  the  seventeen,  and  the  plaintiff 
had  declared  the  promise  to  be  to  deliver  fifteen  tods  generally,  without 
saying  pradictas,  there,  if  the  promise  had  been  found,  the  plaintiff 
should  have  judgment ;  for  the  colloquium  might  have  been  conditional 
and  the  promise  absolute.  Quod  nota.  But  the  judgment  was  Nil 
capiat  per  billam. 


SLATEE   v.  STONE. 
In  the  King's  Bench,  Michaelmas  Term,  1622. 

[Reported  in  Croke  James,  645.] 

Covenant.  Whereas  he  by  indenture  let  and  demised  a  house  In 
Barleyhurst  to  the  defendant  for  twenty-one  years  from  Michaelmas 
following,  and  the  defendant  covenanted,  quod  ah  et  post  emenda- 
tionem  et  reparationem  dicti  messuagii  by  the  plaintiff,  his  heirs  and 
assigns,  he  at  his  proper  costs  and  charges,  as  need  should  require, 
bene  et  sufficienter  repararet  et  sustineret  the  said  messuages  during  the 
said  term,  and  so  at  the  end  of  the  term  would  leave  them  well  and 
sufficiently  repaired ;  and  allegeth  the  breach,  that  at  the  time  of  the 
demise  and  beginning  of  the  term  one  dove-house,  parcel  of  the  prem- 
ises, was  in  good  and  sufficient  reparation;  and  that  the  defendant 
voluntarie  during  the  term  suffered  it  to  stand  uncovered  for  a  year, 
whereby  it  became  very  ruinous,  and  afterwards  pulled  it  down,  so  as 
it  became  of  no  value. 

The  defendant  pleaded,  that  he  did  not  suffer  it  to  stand  uncovered, 
nor  pulled  it  down,  &c.  ;  and  thereupon  they  were  at  issue,  and  found 
for  the  plaintiff. 

It  was  moved,  in  arrest  of  judgment,  that  the  breach  is  not  well 
assigned:  for  the  covenant  is,  "that  ah  et  post  the  plaintiff  hath 
repaired  it,  that  he  would  maintain  it  in  reparation ; "  so  the  defend- 
ant is  not  to  repair  it  until  the  plaintiff  hath  first  repaired  it. 

And  the  whole  Court  (absente  Lea,  C.  J.)  was  of  that  opinion. 
And  although  it  was  objected  that  the  plaintiff,  having  alleged  it 
to  be  in  good  reparation  tempore  dimissionis  et  in  initio  termini, 
needed  not  to  repair  it  when  it  was  not  necessary,  but  that  refers 
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to  all  parts  of  the  house  which  require  reparation,  yet  non  allocatur : 
for  the  Court  held,  that  the  covenant  being  "  quod  ab  et  post 
reparationem  by  the  plaintiff,  then  he  would  sustain,"  &c,  it  is 
conditional  that  the  plaintiff  ought  first  to  repair  it :  so,  although  it 
were  in  good  reparation  at  the  beginning,  if  it  afterwards  happen  to 
decay,  the  plaintiff  is  first  to  repair  it  before  the  defendant  is  bound 
thereto.     Wherefore  it  was  adjudged  for  the  defendant. 


HOLDIPP,  Executor  of  Dowse,  v.  OTWAY. 
In  the  King's  Bench,  Easter  Term,  1670. 

[Reported  in  2  Williams'  Saunders,  106.] 

Error,  by  Holdipp,  executor  of  Dowse,  plaintiff,  against  Otway, 
defendant,  to  reverse  a  judgment  in  an  action  of  debt  in  the  Common 
Pleas,  in  which  Otway,  then  plaintiff,  declared  against  Holdipp  as 
executor,  &c. ,  upon  a  bill  obligatory,  made  by  the  testator,  24th  Nov. 
1650,  whereby  the  testator  acknowledged  himself  to  be  indebted  to 
the  plaintiff  in  68Z.,  which  he  covenanted  and  promised  to  pay  to  the 
plaintiff,  or  his  assigns,  as  soon  as  several  bills  of  costs  of  the  testator, 
expended  in  the  prosecuting  of  several  suits  in  law  and  equity  for  Mr. 
Robert  Riggs  and  Margery  Riggs,  deceased,  should  be  duly  audited, 
debated,  and  settled  by  two  attorneys,  to  be  indifferently  chosen  be- 
tween them  to  examine  and  state  the  accounts  of  the  said  bills  of 
costs,  the  plaintiff  paying  to  the  testator  his  proportionable  part, 
that  is  to  say,  the  third  part,  of  the  said  bills,  to  be  in  form  aforesaid 
debated  and  settled.  And  the  plaintiff,  by  protestation  that  he  was 
always  ready  to  perform  all  things  on  his  part,  and  also  by  protesta- 
tion that  there  was  not  any  sum  of  money  due  to  the  testator  upon 
any  bill  of  costs  by  him  expended  in  prosecuting  any  suits  for  the  said 
Robert  Riggs  and  Margery  Riggs,  the  plaintiff  in  fact  said,  that  neither 
the  testator  in  his  lifetime,  nor  the  defendant  upon  his  death,  did  ever 
show  or  produce  any  bills  of  costs,  expended  in  the  prosecution  of 
the  said  suits,  to  be  audited,  debated,  and  settled  according  to 
the  tenor  of  the  said  bill ;  whereby  an  action  accrued  to  the  plaintiff 
to  demand  and  have  the  said  68Z.  of  the  defendant :  and  upon  this 
declaration  the  plaintiff  had  judgment  by  default  in  the  Common 
Pleas  : 1  .  .  .  whereupon  the  defendant  brought  a  writ  of  error  into  the 
King's  Bench ;  and  Saunders,  of  counsel  with  the  plaintiff  in  the  writ 
of  error,  assigned  an  error  in  the  declaration,  that  the  plaintiff  in  the 
Common  Pleas  had  not  sufficiently  entitled  himself  to  his  action  for  the 
681.  on  the  bill  obligatory  mentioned  in  the  declaration  ;  for  it  was  not 

1  This  case  has  been  modified  by  the  omission  of  irrelevant  matter.  —  Ed. 
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to  be  paid  until  the  bills  of  costs  were  debated  and  settled  by  two 
attorneys,  to  be  indifferently  chosen  by  the  testator  and  the  plaintiff, 
Otway ;  and  Otway,  the  plaintiff  in  the  Common  Pleas,  has  averred 
that  the  testator  had  not  shown  or  produced  any  bills  of  costs  :  which 
is  nothing  to  the  purpose ;  for  he  was  not  bound  to  show  or  produce 
any  bills,  except  only  to  the  two  attorneys  to  be  chosen  to  examine  and 
state  them  ;  but  the  plaintiff  in  the  Common  Pleas  ought  to  have  averred 
that  there  were  two  attorneys  chosen,  and  the  testator  did  not  produce 
the  bills  of  costs  to  them  to  be  settled,  or  that  the  plaintiff  had  chosen 
one  attorney,  and  required  the  testator  to  choose  another,  to  examine 
and  settle  the  bills,  which  he  refused  to  do  ;  whereby  it  might  have 
appeared  to  the  court  that  there  was  no  fault  in  the  plaintiff,  but  a  fault 
in  the  testator.  But  now  it  does  not  appear  upon  the  record  that  the 
moneys  are  yet  payable  ;  for  they  were  payable  upon  the  settling  of  the 
bills  of  costs  by  the  two  attorneys  ;  and  this  does  not  appear  to  be  done, 
nor  that  there  was  any  fault  in  the  testator  why  it  was  not  done,  and 
therefore  the  68Z.  does  not  appear  to  be  yet  due  according  to  the  tenor 
of  the  said  bill  obligatory.  And  of  this  opinion  was  the  whole  Court ; 
whereupon  a  rule  was  given  to  reverse  the  judgment,  nisi,  &c,  but 
Jones,  of  counsel  with  the  defendant  in  the  writ  of  error,  said  that  he 
could  not  maintain  the  judgment ;  and  therefore  he  prayed  that  it 
should  be  reversed  for  the  expedition  of  his  client,  who  intended  to 
bring  a  new  action  ;  wherefore  the  judgment  was  reversed  absolutely.1 


THORPE   y.   THORPE. 
In  the  King's  Bench,  Easter  Term,  1701. 

[Reported  in  12  Modern,  455.] 

Error  from  the  Court  of  Common  Pleas  of  a  judgment  in  an  action 
on  the  case,  wherein  the  plaintiff  declared,  that  the  defendant  had 
and  held  of  him  by  way  of  mortgage  two  closes  of  copyhold  lands ; 
and  that  there  was  a  discourse  between  them  concerning  the  plaintiff's 
releasing  his  equity  of  redemption  therein  to  the  defendant,  and  con- 
cerning divers  sums  of  money  due  from  the  plaintiff  to  the  defendant 
upon  the  said  mortgage ;  upon  which  the  plaintiff  did  agree  with  the 
defendant  that  he  would  release  to  him  the  said  equity  of  redemption, 
in  consideration  of  which  the  defendant  did  agree  with  the  plaintiff  to 
pay  him  seven  pounds  above  all  that  was  due  ;  and  that,  in  considera- 
tion that  the  plaintiff  promised  the  defendant  to  perform  all  of  his  side, 
the  defendant  promised  the  plaintiff  to  perform  of  his  side  ;  and  avers 
that  he  did  perform  all  on  his,  the  plaintiff's,  side,  but  that  the  defend- 

1  Cited  and  approved  in  French  v.  Campbell,  2  H.  Bl.  178-80.  —  Ed. 
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ant  paid  one  pound  seven  shillings  of  the  said  seven  pounds,  and 
no  more,  &c. 

To  this  the  defendant  pleads  in  bar,  that  long  after  the  promise,  viz., 
29th  July,  1694,  the  plaintiff  did,  by  indenture  made  between  him  and 
the  defendant,  release  to  the  defendant  "  all  manner  of  actions,  suits, 
debts,  duties,  sum  and  sums  of  money,  and  all  demands  whatsoever, 
which  ever  he  had,  or  he,  his  heirs,  executors,  or  assigns  ever  should 
have,  for  or  by  reason  of  any  thing,  matter,  or  demand  whatsoever.'' 

Upon  oyer  of  this  deed  of  release,  it  recited  the  said  mortgage,  and 
released  "  all  provisos  therein,  and  all  his  estate,  right,  title,  and  inter- 
est in  the  said  close,  both  in  law  and  equity ; "  and  then  follows  the 
foregoing  clause. 

And  upon  this  the  plaintiff  demurred,  and  judgment  for  the  plaintiff 
in  the  Court  of  Common  Pleas. 

Gowper,  for  the  plaintiff  in  error,  objected  to  the  declaration,  that  the 
consideration  set  forth  in  it  was  not  sufficient  to  support  a  promise  ;  for, 
though  equity  of  redemption  be  a  thing  pretty  well  known,  and  for  the 
most  part  valuable,  yet  some  may  be  not  of  any  value,  and  this  may  be 
of  them ;  and  therefore  it  was  necessary  to  show  that  it  was  of  some 
value  ;  and  for  an  example  of  an  equity  of  redemption  without  value, 
he  put  this  case  :  If  a  mortgage  be  till  so  much  money  be  raised  by  the 
mortgagee  out  of  the  profits ;  here  the  mortgagor  has  an  equity  of 
redeeming  by  payment  of  the  money  and  charges,  and  yet  it  is  of  no 
value  to  the  other  to  have  it  released  ;  but  to  the  contrary,  the  redemp- 
tion there  would  be  rather  a  benefit  to  him. 

Secondly,  he  objected  that  it  did  not  appear  by  the  count  that  the 
mortgage  was  forfeited,  and  then  the  plaintiff  had  no  equity  of  redemp- 
tion. Ergo,  no  consideration  for  the  promise  ;  ergo,  &c.  Vide  2  Saund. 
136  ;  Style,  248. 

Then  the  plea  in  bar  is  good,  for  the  release  is  full  in  words,  and  sub- 
sequent to  the  promise.  But,  say  they,  the  money  was  to  be  paid  in  con- 
sideration of  the  release  ;  therefore  the  release,  which  created  the  duty, 
cannot  in  eodom  irtstanti  extinguish  it.  To  this  I  answer,  that  the  pay- 
ment of  the  money  does  not  arise  from  the  release,  but  from  the  promise  ; 
and  the  promise,  and  not  the  release,  being  the  consideration  of  the 
debt,  action  lies  upon  the  mutual  promises  before  the  release.  Ergo, 
the  release  comes  after  the  cause  of  action,  and  consequently  destroys 
it.  March,  75.  Where  promises  are  their  own  mutual  considerations, 
there  needs  no  performance  to  support  the  action.  Hob.  88.  In  con- 
sideration that  the  plaintiff  promised  to  deliver  the  defendant  a  cow,  the 
defendant  promised  the  plaintiff  fifty  shillings  ;  in  an  action  for  the 
monejr  there  needs  no  averment  of  delivery  of  the  cow,  or  vice  versd. 
Cro.  El.  543.  A  declaration,  that  in  consideration  A.  was  indebted  to 
B.  by  bills,  and  that  he  promised  to  deliver  him  up  the  bills,  he  prom- 
ised to  give  him  good  security  by  bond  for  the  money,  and  avers  the 
deliver)-  of  the  bills  ;  the  defendant  traverses  the  delivery,  and  on  de- 
murrer adjudged  against  him,  because  not  material ;  and  it  was  not  the 


448  THORPE   V.    THOEPE.  [CHAP.    III. 

consideration  of  the  assumpsit,  but  the  promise  to  deliver  was  it.  Cro. 
El.  703,  simile. 

But  Cro.  El.  889,  the  promise  is,  super  solutionem  of  such  a  sum,  to 
do,  &c.  ;  therefore  the  thing  not  demandable  before  payment.  So  is 
Cro.  Car.  19.  So  that  if  here  the  cause  of  action  did  arise  upon  the 
promise  before  any  release  made,  the  release  subsequent  clearly  dis- 
charges it ;  secus  not,  if  there  were  no  more  in  the  case.  And  if  the 
release  be  what  gives  them  cause  of  action,  then  they  should  show  a  re- 
lease made,  or  a  tender  of  it ;  and  not  generally,  as  here,  that  they  have 
performed  all  of  their  side. 

But  it  is  objected  that,  although  an  action  had  accrued  to  the  plaintiff 
immediately  upon  the  promise,  yet  this  release  should  not  discharge  it ; 
for  that  the  release  shall  be  taken  according  to  the  intent  of  the  parties, 
which  was  only  to  discharge  the  equity  of  redemption  ;  and  the  general 
words  of  it  shall  be  restrained  and  qualified  by  the  foregoing  special 
words.  But  I  answer,  that  after  releasing  the  equity  of  redemption  by 
express  words,  there  are  in  the  self-same  clause  general  words  of  "all 
actions  and  demands  ;  "  which  I  agree  are  qualified  by  the  special  words 
and  intent  of  the  parties.  And  then  comes  the  clause  in  question,  distinctly 
and  separately  from  the  first,  releasing  ' '  all  actions  and  demands  ; " 
and  this  clause  would  be  entirely  useless  if  they  be  applied  to  the  first, 
because  the  first  has  a  general  clause  in  itself  to  serve  it  as  a  wall  or 
muniment,  and  so  stands  in  no  need  of  any  more.  2  Roll.  Ab.  409. 
The  general  words,  that  are  restrained  by  the  special  words,  are  part  of 
the  same  clause  and  sentence,  and  not,  as  here,  distinct  and  separate. 
3  Mod.  277.  Suppose  A.  recited  in  a  deed,  that  whereas  B.  owes  him  ten 
pounds,  and  releases  thereby  "  the  said  ten  pounds,  and  all  actions  and 
demands,"  and  further  proceeds  and  releases  him  "all  debts,  duties, 
actions,  and  demands,"  would  this  last  clause  be  rather  entirely  rejected 
than  extended  to  any  thing  but  the  ten  pounds  ?  and  upon  this  diver- 
sity Hetley,  9  and  15,  Aubry's  Case,  is  distinguishable  from  the 
present  case. 

Cheshire,  contra.  As  to  the  want  of  averring  that  we  have  made  a 
release,  they  in  their  plea  show  that  we  have  done  it,  and  set  it  forth  ; 
and  that  supplies  that  defect,  if  any  ;  for  many  times  the  fault  of  a  dec- 
laration may  be  helped  by  the  defendant's  plea ;  as  the  want  of  a  venue 
by  pleading  a  release.  Cro.  Eliz.  68,  Debt  upon  a  bond.  And  it  did 
appear  by  the  bond  that  the  day  of  payment  was  not  yet  come  ;  the 
defendant  pleaded  a  release,  and  found  against  him,  and  plaintiff  had 
judgment ;  for  that  by  pleading  the  release  he  waived  the  other  advan- 
tage ;  and  9  Edw.  4,  there  cited,  Debt  by  an  executor ;  the  defendant 
pleaded  that  the  testator  had  made  two  executors,  and  that  one  of  them 
released  to  him ;  and  issue  thereupon  found  for  the  plaintiff,  who  had 
judgment,  though  the  defendant  might  have  abated  the  action,  because 
he  waived  that  advantage  by  his  plea.  3  Cro.  Ill ;  2  Keb.  766  ;  1 
Vent.  114,  126. 

And  this  Court  will  take  notice  what  an  equity  of  redemption  is,  as 
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well  as  a  court  of  equity  of  trusts  and  mortgages.  4  Leon.  225  ;  1  Vent. 
41.  That  the  Court  will  take  notice  of  an  equitable  consideration ;  and 
we  need  not  show  what  our  equity  of  redemption  was,  or  how  created. 
For  first,  they  requested  we  should  release  such  a  thing  to  them ;  and 
it  cannot  be  imagined  they  would  do  so  if  we  had  none.  Indeed,  if  it 
had  appeared  to  the  Court  that  our  equity  was  of  no  value,  it  would  have 
been  the  stronger  against  us  ;  though  even  so,  there  being  something  to 
be  done  by  us  that  would  be  a  trouble  to  us,  it  would  have  been  a  good 
consideration  of  a  promise.  And  if,  in  the  case  quoted  out  of  Saunders, 
the  heir  had  recited  that  he  was  bound  by  the  bond,  the  Court  would 
intend  it  so,  and  give  judgment  against  him.  And  in  all  the  cases  that 
have  been  put  of  the  other  side,  it  did  appear  to  the  Court  that  there 
was  nothing  of  value,  or  any  pain  or  trouble  to  the  plaintiff,  to  be  the 
consideration  of  the  promise  ;  and  there  is  a  diversity  between  a  thing's 
appearing  not  to  be  valuable,  and  its  not  appearing  to  be  valuable  ;  for 
a  recital  of  it  will  help  it  in  the  one  case,  but  not  in  the  other.  Eaym. 
19.  To  make  a  promise  good,  the  one  party,  viz.,  he  that  does  promise, 
ought  to  have  some  charge  or  trouble  by  the  performance,  or  the  other 
some  advantage. 

And  the  words  of  release  are  not  sufficient  to  discharge  the  promise, 
because  it  was  not  in  demand  at  the  time  of  the  release  ;  for  the  release 
was  a  condition  precedent,  whereupon  the  demand  did  arise  to  the  plain- 
tiff, and  therefore  the  release  could  not  destroy  that  to  which  it  gave 
birth. 

But  suppose  an  action  did  arise  upon  the  mutual  promises,  yet  each 
party  had  a  reasonable  time  to  perform ;  and  perhaps  each  had  time 
for  his  life,  if  not  hastened  by  request ;  and  neither  is  alleged  here. 
Indeed  the  promise  as  soon  as  made  was  releasable  by  the  word 
"  promise,"  but  not  by  the  words  "  actions  or  demands,"  at  least  till  a 
convenient  time  after ;  which  is  not  alleged  to  have  been  between  the 
promise  and  release. 

And  it  is  not  absolutely  necessary  the  words  insisted  on  in  this 
release  must  be  rejected  as  fruitless,  without  they  are  extended  to  re- 
lease this  demand  ;  for  it  may  be,  the  mortgagee  might  be  accountable 
to  the  mortgagor  for  some  of  the  profits  of  the  lands,  which  might  be 
released  by  the  words. 

Holt,  C.  J.  A  release  of  an  equity  of  redemption  is  a  good  consid- 
eration for  a  promise ;  and  we  can  take  notice  of  an  equity  of  redemp- 
tion, and  that  it  is  a  valuable  thing.  But  suppose  it  were  not  a  thing 
valuable,  and  the  case  were  this.  A.  is  possessed  of  Black  Acre,  to 
which  B.  has  no  manner  of  right,  and  A.  desires  B.  to  release  him  all 
his  right  to  Black  Acre,  and  promises  him,  in  consideration  thereof,  to 
pay  so  much  money,  surely  this  is  a  good  consideration  and  a  good 
promise,  for  it  puts  B.  to  the  trouble  of  making  a  release.  Then  where 
the  doing  a  thing  will  be  a  good  consideration,  a  promise  to  do  that 
thing  will  be  so  too  ;  and  though  the  want  of  an  averment  that  a  re- 
lease was  made  would  have  been  bad  if  demurred  to,  yet  it  is  now 
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helped  by  going  over  and  pleading.  If  one  covenant  to  do  several 
things  in  a  certain  deed  agreed  on,  and  in  the  end  bind  himself  in  a 
penalty  for  so  doing,  and  debt  is  brought  for  the  penalty,  and  shows 
generally  that  he  has  done  nothing  of  what  is  agreed  on,  this  would 
be  bad  on  demurrer,  but  a  plea  over  cures  it.  So  if  one  covenant 
that,  if  J.  S.  do  such  and  such  things,  that  he  will  pay  him  so  much 
money,  J.  S.  brings  action,  and  says,  generally,  that  he  performed  all 
the  things,  this  would  be  bad  on  demurrer,  but  curable  by  pleading  over. 
Indeed,  this  being  a  general  distinct  clause  seems  to  diversify  this  case 
from  all  the  cases  before  put,  where  the  general  words,  restrained  by 
the  precedent  particular  ones,  are  in  the  same  clause  with  the  par- 
ticulars. 

At  another  day  this  Term,  after  great  consideration,  the -whole  Court 
came  to  one  resolution,  which  was  thus  delivered  :  — 

Holt,  C.  J.  We  all  agree  that  the  promise  was  not  discharged  by 
this  release.  It  was  urged  at  the  bar  by  Mr.  Cowper  that  if  the  plain- 
tiff might  have  founded  an  action  upon  the  mutual  promise  and  agree- 
ment before  any  performance  on  his  part,  that  certainly  this  release 
would  have  barred  him ;  and  the  consequence  is  very  true  and  neces- 
sary, if  that  were  the  case.  And  by  the  same  reason,  if  he  could  not 
bring  an  action  before  such  time  as  he  had  made  a  release,  there  is 
no  color  for  the  release  to  bar  him ;  for  till  he  makes  the  release  in  this 
case,  if  he  has  no  title  to  the  seven  pounds,  then  till  release  there  is  no 
right  of  action  ;  and  then  thejT  do  not  lie  in  demand  till  release  ;  and 
that  a  release  of  "  all  demands"  will  not  release  a  thing  that  does  not 
he  in  demand  at  that  time,  vide  2  Cro.  171  ;  5  Co.  70,  Hoe's  Case.  A 
release  to  bail  in  the  King's  Bench,  before  judgment  against  the  prin- 
cipal, is  not  good,  because  till  then  the  cause  of  action  is  uncertain,  and 
therefore  not  demandable. 

So  the  whole  question  will  be  here,  Whether  the  plaintiff  could  have 
an  action  before  the  release?  And  as  to  that  it  has  been  urged,  that  in 
this  case  there  were  mutual  promises,  and  the  one  promise  is  the  con- 
sideration of  the  other,  and  that  then  he  that  brings  the  action  needs 
not  aver  any  performance  of  his  side  ;  and  this  likewise  would  be  a  true 
and  necessary  consequence,  if  the  premises  were  true.  But  where  the 
one  promise  is  the  consideration  of  the  other,  and  where  the  perform- 
ance, and  not  the  promise,  is  it,  is  to  be  gathered  from  the  words  and 
nature  of  the  agreement,  and  depends  entirely  thereupon  ;  for  if  in  this 
case  there  were  a  positive  promise  that  one  should  release  his  equity 
of  redemption,  and  on  the  other  side  that  the  other  would  pay  seven 
pounds,  then  the  one  might  bring  his  action  without  any  averment  of 
performance  ;  but  this  agreement  is  not  so,  but  that  the  plaintiff  should 
release  his  equity  of  redemption,  in  consideration  whereof  the  defendant 
was  to  pay  him  seven  pounds  ;  so  that  the  release  is  the  consideration, 
and  therefore  being  executory  is  a  condition  precedent,  which  must  be 
averred.  And  whereas  there  seems  to  be  a  variance  in  the  books  upon 
this  learning,  it  will  be  fit  on  this  occasion  to  settle  it ;  and  I  agree  the 
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case  in  Hob.  88  to  be  good  law,  for  there  is  a  positive  agreement  that 
one  shall  deliver  a  cow  to  the  other,  and  that  the  other  shall  give  him 
so  much  money,  and  therefore  the  action  lies  for  either  side  without 
performance  of  his  promise  ;  but  if  by  the  agreement  A.  were  to  deliver 
B.  a  cow,  and  for  it  B.  were  to  deliver  him  a  horse,  there  the  de- 
livery of  the  cow  would  be  a  condition  precedent,  and  therefore  ought 
to  be  performed  before  A.  can  bring  his  action ;  and  upon  this  diversity 
the  books  are  reconcilable.  15  Hen.  7,  10,  pi.  17.  If  A.  covenant 
with  B.  to  serve  him  for  a  year,  and  B.  covenant  with  A.  to  pay  him 
ten  pounds,  there  A.  shall  maintain  an  action  for  the  ten  pounds  before 
any  service  ;  but  if  B.  had  covenanted  to  pay  ten  pounds  for  the  said 
service,  there  A.  could  not  maintain  an  action  for  the  money  before  the 
service  performed.  And  there  is  great  reason  for  this  diversity ;  for 
when  one  promises,  agrees,  or  covenants,  to  do  one  thing  for  another, 
there  is  no  reason  he  should  be  obliged  to  do  it  till  that  thing  for  which 
he  promised  to  do  it  be  done  ;  and  the  word  "  for"  is  a  condition  pre- 
cedent in  such  cases.  But  upon  this  head  some  diversities  are  to  be 
observed. 

First.  If  there  be  a  day  set  for  the  payment  of  money,  or  doing  the 
thing  which  one  promises,  agrees,  or  covenants  to  do,  for  another  thing, 
and  that  day  happens  to  incur  before  the  time  the  thing  for  which  the 
promise,  agreement,  or  covenant,  is  made,  is  to  be  performed  by  the 
tenor  of  the  agreement ;  there,  though  the  words  be  ' '  that  the  party 
shall  pay  the  money,"  or  "do  the  thing  for  such  a  thing,"  or  "  in  con- 
sideration of  such  a  thing,"  after  the  day  is  past  the  other  shall  have  an 
action  for  the  money  or  other  thing,  although  the  thing  for  which  the 
promise,  agreement,  or  covenant  was  made,  be  not  performed  ;  for  it 
would  be  repugnant  there  to  make  it  a  condition  precedent,  and  there- 
fore they  are  in  that  case  left  to  mutual  remedies,  on  which,  by  the 
express  words  of  the  agreement,  they  have  depended.  Vide  48  Edw. 
3,  2,  3,  cited  in  Ughtred's  Case,1  where  the  diversity  is  taken  when 
there  are  mutual  remedies  and  not ;  it  is  thus  put  in  that  book :  Sir 
Richard  Pool  covenants  with  Sir  Ralph  Tolcelser,  to  serve  him  with 
three  esquires  in  the  wars  of  France.  Sir  Ralph  Tolcelser  covenants, 
in  consideration  of  those  services,  to  pay  him  so  much  money ;  and 
there,  it  is  said,  action  will  lie  for  the  monejT  without  any  services  per 
formed.  But  if  you  look  into  the  book  at  large,  you  will  find  it  was 
upon  the  diversity  which  I  have  taken  ;  for  the  case  in  48  Edw.  3,  2,  3, 
is,  Richard  Pool  covenants  with  Ralph  Tolcelser  to  serve  him  with 
three  esquires  in  the  wars  of  France,  and  Ralph  Tolcelser  covenanted 
with  him  to  pay  him  so  much  money  for  the  service  ;  and  it  was  further 
agreed  that  twenty  marks  of  the  money  should  be  paid  in  England,  at 
a  day  certain,  before  they  went  for  France,  and  the  rest  by  quarterly 
payments,  which  might  likewise  incur  before  the  service  ;  and  upon 
action  brought  by  Sir  Richard  Pool  it  was  objected,  that  the  service 

i  7  Co.  10  b. 
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was  not  performed  ;  but  there  was  no  room  for  that  objection  upon  the 
diversity  which  I  have  taken,  the  money  by  the  agreement  being  made 
payable  at  a  day  certain  before  the  service  was  to  have  been  performed. 
1  Vent.  147.  Covenant,  that  in  case  A.  would  let  B.  enjoy  land  for  a 
certain  term  of  years,  for  the  enjoyment  he  would  pay  him  so  much 
money  before  the  expiration  of  the  years.  3  Leo.  156.  Covenant  to  pay 
so  much  money,  the  other  making  him  a  good  estate  in  such  lands ; 
held  the  making  the  estate  to  be  a  condition  precedent,  and  therefore 
to  be  averred.  1  Saund.  319  is  upon  the  same  diversity :  An  agree- 
ment was  to  let  a  house  to  the  plaintiff,  with  certain  brewing  vessels  : 
the  plaintiff  covenants  to  pay  so  much  money  for  it  before  Midsummer- 
day  ;  and  here,  because  a  day  certain  was  appointed  for  the  payment, 
though  no  assurance  was  made  of  the  house,  &c. ,  yet  an  action  lay  for 
the  moneys  If  A.  covenant  to  make  an  assurance  of  lands  to  B.,  who 
covenants  to  pay  him  ten  pounds  in  consideration  thereof,  there  he  is  not 
bound  to  pay  the  money  before  the  assurance  made  ;  but  if  he  had  cov- 
enanted to  pay  the  monej-  in  consideration  of  the  covenant  to  make  the 
assurance,  he  would  be  liable  to  an  action  immediately. 

Secondly.  If  there  be  a  day  for  the  payment  of  the  money,  or  doing 
of  other  act  for  another,  and  that  day  is  to  be  after  the  performance  of 
the  thing  for  which  the  promise,  &c,  was  made,  there,  if  the  agreement 
be  to  pay  the  money,  or  do  other  thing,  "  for,"  or  "in  consideration," 
or  such  other  words  that  would  make  a  condition  precedent,  there  such 
things,  for  the  doing  or  performing  of  which  the  other  agrees  to  pay 
the  money,  or  do  other  thing,  must  be  averred  to  maintain  an  action  ; 
and  for  this  Sir  W.  Jones,  218.  The  executor  of  A.  brought  an  action 
on  the  case  against  B.,  declaring,  that  in  consideration  A.  in  his  life- 
time did  promise  to  assure  certain  lands  to  B.  before  Michaelmas  next, 
B.  promised  to  pay  him  so  much  mone}'  for  the  land  ;  so  the  assurance 
was  to  be  made  before  Michaelmas,  and  the  money  was  to  be  paid  for 
the  land,  and  consequently  after  Michaelmas,  for  A.  had  time  till 
Michaelmas  to  make  the  assurance  ;  and  because  the  assurance  was  to 
have  been  made  first,  and  the  rnonej-  b}'  agreement  to  be  paid  for  the 
land,  though  there  were  mutual  promises,  yet  it  was  adjudged  the 
action  would  not  lie  for  the  money  without  making  the  assurance  first. 
This  case,  as  it  is  there  reported,  is  intricate,  and  requires  consideration 
to  make  this  construction  upon  it ;  but  upon  examination  it  is  a  full 
authority  in  point.  Dy.  76,  pi.  30.  A.  agrees  to  deliver  B.  a  hawk  at 
Midsummer,  for  which  he  agrees  to  pay  him  a  horse  at  Michaelmas ; 
there,  if  a  hawk  be  not  delivered  at  Midsummer,  there  shall  be  no  horse 
delivered  at  Michaelmas,  nor  any  remedy  for  it.  Ughtred's  case  has 
afforded  a  ground  for  a  variety  of  opinions  upon  this  question ;  but 
such  as  seem  against  these  diversities  laid  down  by  me  shall  receive  a 
full  answer.  And  in  1  Roll.  Abr.  414,  are  several  cases  which  have  been 
urged  against  me  ;  the  first  is  said  to  have  been  in  Michaelmas  Term, 
in  the  seventh  year  of  James  the  First,  and  it  was  a  charter-party 
between  A.  and  B.,  by  which  A.  covenants  to  go  a  voyage,  and  take  in 
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several  ladings  at  several  ports  beyond  the  seas,  and  return  with  them 
home ;  B.  covenants  to  pay  A.  for  all  that  voyage  147?.  at  a  day, 
•whether  after  or  before  the  voyage  is  left  in  doubt  by  the  book ;  and 
there  it  was  adjudged,  there  might  have  an  action  lain  for  the  money 
without  averment  of  performance  of  the  vo3'age ;  and  this  seems  an 
authority  in  point  against  me.  But  first,  it  does  not  appear  there,  but 
that  the  day  of  payment  was  before  the  voyage  performed  ;  but  a  full 
answer  to  it  is,  that  there  was  a  writ  of  error  brought,  and  that  judg- 
ment reversed  for  want  of  an  averment.  Vide  1  Bulst.  167.  Rolle 
reports  the  judgment  in  the  Common  Pleas,  in  the  seventh  year  of  James 
the  First ;  but  it  seems  had  not  seen  the  reversal  thereof,  which  was  in 
the  ninth  year  of  James  the  First,  two  j-ears  after,  as  it  is  in  Bulstrode, 
where  it  is  adjudged,  that  pro  totd  transfretatione  is  a  condition  pre- 
cedent, and  that  its  being  in  mutual  covenants  makes  no  alteration. 
Then  there  is  1  Roll.  Abr.  415,  said  to  be  in  Michaelmas  Term,  in  the 
fifteenth  year  of  Charles  the  First ;  and  it  seems  also  against  me  in 
point :  There  were  articles  of  agreement  made  by  A.  in  behalf  of  B.  of 
the  one  part,  and  C.  of  the  other  part,  where  it  was  covenanted  by  A., 
that  B.  for  consideration  hereafter  expressed  should  convey  certain 
lands  to  C.  ;  C.  on  his  part,  for  the  consideration  aforesaid,  covenanted 
to  pay  B.  166Z.  ;  and  it  was  adjudged,  that  the  assuring  the  land  was 
not  a  condition  precedent.  But  this  case  does  not  come  up  to  ours  ; 
for  there  is  an  express  covenant,  that  (for  consideration  hereafter  ex- 
pressed) B.  would  convey  to  C,  and  C.  (upon  consideration  aforesaid) 
covenants  to  pay  the  money  ;  and  that  must  be  forasmuch  as  A.  hath 
covenanted  that  B.  should  assure  lands  for  consideration  hereafter  men- 
tioned, that  is,  that  B.  hath  covenanted  to  pay  so  much  nione}' ;  for  it 
is  pro  consideratione  prcedicld;  and  the  question  is,  What  is  meant  by 
the  words  pro  consideratione  prced.  ?  It  is  not  said,  "  for  consideration 
of  conveyance  of  the  land,"  but  pro  consideratione  prced. ,  which  must  be 
understood  in  consideration  of  the  agreement  that  B.  should  convey, 
&c.  ;  for  the  one  covenants  for  consideration  hereafter  mentioned,  which 
must  be  the  covenant  for  payment  of  the  mone}',  and  the  other  cove- 
nants for  consideration  aforesaid,  which  must  be  that  A.  covenanted 
that  B.  should  convey.  But  I  must  needs  say,  there  is  another  home 
case ;  it  was  also  in  the  time  of  King  Charles  the  First,  and  it  was  on 
mutual  promises  to  stand  to  an  award  between  A.  and  B.,  and  laid  in 
consideration  A.  on  his  part  did  promise  to  stand  to  the  award,  B.  on 
his  part  did  promise  to  stand  to  it ;  and  the  award  was  made,  that  A. 
should  pay  B.  10*. ,  in  consideration  whereof  B.  should  enter  into  an 
obligation  to  release  unto  A.  all  actions  ;  A.  brings  an  action  against  B. 
for  not  entering  into  the  obligation  according  to  the  award  ;  and  he  did 
aver,  that  he  had  done  all  on  his  part,  but  that  B.  had  not  entered  into 
the  obligation ;  and  the  exception  was  taken,  that  there  was  no  aver- 
ment of  the  payment  of  the  10/.,  in  consideration  whereof  he  was  to 
have  entered  into  the  bond  ;  but  it  was  said,  there  needed  no  averment, 
and  this  is  full  against  me.     But  Rolle  himself  there  says,  the  Court 
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were  divided.  And  1  Cro.  384,  gives  a  quite  contrary  report  of  the 
case,  and  says  :  Jones  and  Berkely  held  it  a  condition  precedent  against 
Croke  ;  so  I  rather  believe  Croke,  who  was  one  of  the  judges,  and  tells 
you  himself  was  of  a  contrary  opinion.  And  as  to  Haj^e's  case,  which 
is  also  in  1  Roll.  Abr.  ubi  supra,  it  is  reported,  1  Cro.  433,  and  it  has 
no  such  point  in  it.  These  authorities,  therefore,  are  well  answered. 
There  are  some  other  scattered  authorities  in  the  books  of  this  kind. 
But  let  us  now  see  the  reason  of  the  thing.  What  is  the  reason  that 
mutual  promises  shall  bear  an  action  without  performance  ?  One's  bar- 
gain is  to  be  performed  according  as  he  makes  it.  If  he  make  a  bar- 
gain, and  rely  on  the  other's  covenant  or  promise  to  have  what  he 
would  have  done  to  him,  it  is  his  own  fault.     If  the  agreement  be,  that 

A.  shall  have  the  horse  of  B. ,  and  A.  agree  that  B.  shall  have  his  money, 
they  may  make  it  so  ;  and  then  there  needs  no  averment  of  performance 
to  maintain  an  action  on  either  side  ;  but  if  it  appear  by  the  agreement 
that  the  plain  intent  of  either  party  was  to  have  the  thing  to  be  done 
to  him  performed  before  his  doing  what  he  undertakes  of  his  side,  it 
must  be  then  averred  ;  as,  where  a  man  agrees  to  give  so  much  money 
for  a  horse,  it  is  plain  he  meant  to  have  the  horse  first,  and,  therefore, 
he  says  the  money  shall  be  given  for  the  horse.  And  it  would  be  very 
dangerous  to  make  every  cursory  agreement  of  parties  to  amount  to 
mutual  promises  to  bear  an  action  without  averment  of  performance ; 
and,  therefore,  if  two  meet,  and  the  one  has  a  horse  to  sell,  and  the 
other  would  buy  one,  and  they  agree  on  the  price,  and  then  part  with- 
out any  earnest,  or  reducing  the  matter  solemnly  into  writing,  there, 
though  there  be  no  words  of  condition  precedent,  such  cursory  agree- 
ment ought  not  to  be  admitted  as  evidence  of  a  mutual  agreement ; 
and  it  ought  not  to  pass  for  a  contract,  but  rather  for  a  bare  com- 
munication. Vide  Dy.  30  ;  Style,  32.  But  if  there  be  a  solemn  trans- 
action, as  writing,  as  that  A.  would  deliver  his  horse  to  B.,  and  no 
time  appointed,  and  that  B.  should  pay  so  much  monej*  to  A.,  there, 
if  there  be  not  the  word  "  for,"  or  other  words  of  condition  precedent, 
a  mutual  action  will  lie,  without  averment  of  performance  ;  but  if  it  be 
only  a  discourse,  without  the  solemnitj-  of  writing,  earnest,  &c,  it 
ought  not  to  be  allowed.  There  is  a  case  in  2  Mod.  33.  In  assumpsit 
the  plaintiff  declared,  that  in  consideration  that  he  promised  to  assign 
to  the  defendant  his  interest  in  certain  land,  the  defendant  promised  to 
pay  him  proinde  so  much  money,  and  averred  that  he  offered  to  assign 
the  interest ;  but  that  matter  being  not  well  pleaded,  the  question  was, 
whether  it  was  necessarj'  to  aver  performance  ;  and  held,  on  the  reason 
of  Ughtred's  ease,  that  it  was  not.  And  this  will  be  a  light  to  the 
reasons  of  North  v.  Wild  [Ware  v.  Chappell?]  there.  Vide  Style, 
l.sG.  Covenants  were  between  A.  and  B.,  that  A.  should  bring  500 
soldiers  to  such  a  place,  by  a  day  certain,  to  be  transported  ;  and  that 

B.  should  attend  there  then  with  ships  to  transport  them,  and  both 
parties  failed  ;  and  the  question  was,  Whether,  though  A.  had  brought 
no  soldiers,  B.  had  broke  his  covenant,  in  not  being  read}'  with  ships? 
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And  held,  that  B.  had  broke  his  covenant,  though  A.  had  not  brought 
the  soldiers.  But  this  differs  from  our  case  ;  for  there  are  two  distinct 
acts  to  be  done,  one  is  to  be  ready  with  the  soldiers,  and  the  other  with 
ships ;  and  the  performance  of  the  one  does  not  depend  upon  the 
other ;  the  doing  of  the  one  is  not  the  reward  for  the  doing  of  the 
other ;  but  they  are  distinct  acts,  and  each  party  to  do  his  part ;  there 
was  also  a  day  appointed.  And  this  is  not  a  hard  case,  for  they  are 
mutual  acts  not  depending  the  one  on  the  other.  But  in  our  case  the 
money  was  to  be  paid  for  the  release,  and  a  vast  difference.  And  the 
11.  being  to  be  paid  in  consideration  of  making  the  release,  the  words 
"  in  consideration"  make  a  condition  precedent,  which,  till  performed, 
does  not  entitle  the  plaintiff  to  action.  Then  the  11.  were  not  demand- 
able  here,  and  consequently  not  dischargeable  by  the  general  release 
of  all  demands. 

Another  objection  was,  that  the  plaintiff  had  not  averred  a  release 
given,  or  tendered  by  him,  as  he  ought  to  have  done.  But  here  suffi- 
cient appears  that  it  was  done ;  for  he  avers  performance  of  all  that 
was  to  be  done  on  his  side ;  and  that  general  averment,  though  in- 
formal, and  besides  wants  time  and  place,  for  which  it  had  been  bad 
on  demurrer,  is  helped  by  the  defendant's  passing  it  over  and  pleading 
a  release,  whereby  he  admits  the  plaintiff  had  a  cause  of  action.  And 
there  are  stronger  cases  than  this  in  the  books,  where  pleading  over  has 
helped  an  insufficient  declaration.  3  H.  6,  8.  Debt  upon  indentures, 
in  which  there  was  a  penalty  in  which  the  defendant  did  bind  himself, 
if  he  did  not  perform  all  the  covenants  in  the  said  indentures ;  and 
regularly  in  such  cases  the  way  is,  for  the  plaintiff  to  set  forth  the 
indentures,  and  to  assign  breach  of  one  of  the  covenants  in  certain ; 
and  in  debt  for  the  penalty  he  said  generally  that  the  defendant  had 
broke  all  the  covenants  in  that  indenture,  without  showing  any  one  in 
certain  ;  the  defendant  pleaded  a  collateral  matter  in  bar,  and  adjudged 
the  declaration  had  been  bad  on  demurrer,  but  that  the  plea  over  cured 
it,  though  the  breach  was  double  and  uncertain.  9  H.  6,  16,  19.  And 
it  was  so  adjudged  in  this  court,  in  Bernard  v.  Michel.1  But  a  full 
authority  is  that  of  Vivian  v.  Shipping : 2  though  they  agreed  the 
money  awarded  was  to  be  paid  before  the  other  was  to  enter  into  the 
obligation  to  the  plaintiff,  yet  the  plaintiff  did  not  expressly  aver  pay- 
ment, but  generally,  as  here,  that  he  had  performed  all  on  his  side ; 
and  that  was  adjudged  good  after  plea  pleaded.  So  we  all  agree  the 
judgment  ought  to  be  affirmed ;  for  there  was  no  money  due  to  the 
plaintiff  till  release  of  the  equity  of  redemption,  and  therefore  none 
demandable  till  then,  and  consequently  a  release  of  all  demands  could 
not  bar  it.' 

Note.  In  this  case  Cowper  offered  this  diversity  in  relation  to 
mutual  promises,  that  where  the  promise  is  of  a  valuable  thing  to  the 
defendant,  there  such  promise,  without   any  performance,  may  be  a 

i  1  Vent.  114,  126,  2  Keb.  754,  766.  2  Cro.  Car.  384. 
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good  consideration  ;  but  where  the  promise  is  not  of  a  thing  valuable, 
but  maj-  be  a  consideration  because  a  trouble  to  the  party  promising, 
there  such  promise,  without  a  performance,  cannot  be  a  consideration, 
because  such  promise  cannot  be  a  trouble. 

But  per  Holt,  C.  J.     No  diversity  at  all;   but  the  cases  are  the 
same  upon  the  learning  laid  down  above. 


LOCK  v.  WRIGHT. 
In  the  King's  Bench,  Trinity  Term,  1723. 

{Reported  in  1  Strange,  569.] 

The  plaintiff  declares,  that  the  defendant  by  his  writing  indented 
agreed  with  the  plaintiff,  that  he  (the  defendant)  would  accept  of  the 
plaintiff  500?.  fourth  subscription  so  soon  as  the  receipts  should  be 
delivered  out  by  the  company,  and  would  pay  for  the  same  950/.  on 
the  5th  of  November  next  after  the  date  of  the  writing.  Then  he 
avers,  that  the  defendant  did  not  pay  the  money  at  the  day. 

The  defendant  demurs  generally,  and  Mr.  Lingard,  pro  defendente, 
objected  that  the  plaintiff  had  not  shown  the  delivery  of  any  receipts, 
or  an  impossibility  of  doing  it,  and  cited,  1  Lutw.  245  ;  Salk.  171. 

Probyn,  contra,  answered,  that  there  were  mutual  remedies,  and 
therefore  it  need  not  be  shown.     1  Saund.  319  ;  1  Lev.  274. 

Eyre,  J.,  doubted  whether  here  was  a  mutual  remedy,  for  the 
plaintiff  does  not  covenant  to  deliver,  but  the  other  only  to  accept ; 
to  which  Fortescue,  J.,  inclined.  Sed  per  Pratt,  C.  J.  The  time 
for  payment  of  the  money  is  certain  at  all  events  ;  but  as  for  the 
delivery  of  the  receipts,  that  was  left  uncertain,  because  it  was  impos- 
sible to  fix  the  time  for  that,  and  if  the  defendant  has  made  a  foolish 
bargain  in  undertaking  to  pay  the  money  on  the  5th  of  November, 
whether  he  had  the  receipts  or  not,  we  cannot  help  him.  The  nature 
of  these  contracts  is  for  the  other  party  to  give  a  deed  obliging  himself 
to  deliver  the  stock,  but  even  upon  this  agreement  I  should  think  the 
defendant  would  have  his  remedy.  In  the  case  of  a  deed-poll,  if  the 
lessee  enters  and  enjoys  the  land,  the  other  shall  maintain  debt  for  rent, 
and  yet  the  whole  is  the  words  of  the  lessor. 

Pasch.  8  Geo.  It  was  argued  a  second  time  by  West,  pro  defendente. 
It  will  not  be  disputed  but  that  generally  speaking  the  word  pro  will 
create  a  condition  precedent,  1  Vent.  147  ;  2  Mod.  33  ;  1  Lev.  87  ; 
Salk.  112,  and  that  it  will  do  so  in  this  case,  if  I  can  clear  it  from  two 
objections  that  have  been  made.  1.  That  here  is  a  mutual  remedy ; 
and,  2.  That  here  is  a  particular  day  fixed  for  the  payment  of  the 
money. 
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As  to  the  first,  that  is  begging  the  question,  for  I  take  it  there  ia 
not  a  mutual  remedy,  the  words  being  the  words  of  the  defendant  only, 
"  That  he  will  accept  the  subscription,  and  pay  for  the  same  ; "  which 
lays  the  plaintiff  under  no  obligation  to  deliver  the  receipts.  1  Saund. 
820. 

2.  As  to  the  second  objection,  that  here  is  a  particular  day  appointed 
for  payment  of  the  money,  I  do  admit,  that  if  it  appeared  upon  the 
contract  that  such  a  day  must  of  necessity  happen  before  the  receipts 
could  be  delivered,  it  would  then  be  very  difficult  to  answer  it ;  but 
that  is  not  this  case,  for  the  company  might  if  they  pleased  have  given 
out  the  receipts  ;  and  that  brings  the  case  within  the  distinction  laid 
down  by  Lord  Chief  Justice  Holt  in  the  case  of  Thorpe  v.  Thorpe, 
Salk.  171.  Besides,  it  is  observable  that  this  is  an  entire  covenant  to 
accept  and  pay,  so  that  he  is  not  to  pay  till  he  can  accept.     Lutw.  490. 

Reeve,  contra.  I  admit  the  first  part  of  Mr.  West's  argument,  but 
insist  on  the  two  objections  he  has  taken  notice  of,  as  sufficient  to  bring 
this  case  out  of  the  reach  of  that  general  doctrine. 

Here  is  a  certain  sum  to  be  paid  at  a  certain  day,  and  that  too  before 
the  other  part  of  the  contract  could  possibly  be  performed.  The 
Court  will  fake  notice  of  the  South  Sea  Acts,  and  by  that  of  7  Geo.  Stat.  2, 
it  appears  the  receipts  could  not  be  delivered  by  the  5th  of  November ; 
so  that  this  case  falls  within  the  first  distinction  of  Thorpe  v.  Thorpe, 
that  if  a  day  be  appointed  for  payment  of  the  money,  and  that  day  is  to 
happen  before  the  thing  can  be  performed,  an  action  may  be  brought 
for  the  money  before  the  thing  be  done  ;  because  it  appears  the  party 
relied  upon  his  remedy. 

But  then,  say  they,  here  is  no  mutual  remedy.  But  I  take  it  that, 
this  being  an  agreement  by  indenture,  the  Court  will  intend  it  was  exe- 
cuted by  both  parties.  As  to  the  cases,  they  are  all  of  parol  agreements, 
where  a  consideration  must  appear  to  make  it  a  binding  promise  ;  but 
here  the  action  will  be  maintainable  on  the  bare  covenant  to  pay,  with- 
out any  consideration  at  all,  and  therefore  the  pro,  &c. ,  may  be  left  out. 

Adjotjrnatuk.  And  this  Term  Pratt,  C.  J.,  delivered  the  resolu- 
tion of  the  Court. 

This  is  an  action  upon  a  deed-poll  made  by  the  defendant,  and 
whereby  he  covenants  to  accept  so  much  stock,  and  to  pay  for  the  same  ; 
and  the  plaintiff  in  an  action  for  the  money  has  not  averred  a  delivery 
or  tender  of  the  stock,  and  for  this  fault  we  are  all  of  opinion  the 
declaration  is  not  good. 

The  intent  of  the  parties  appears  to  be,  that  one  should  have  the 
money,  and  the  other  the  stock ;  and  not  that  either  should  perform  his 
part  of  the  agreement,  and  lay  himself  at  the  mercy  of  the  other  for  the 
equivalent.  This  is  not  a  covenant  entered  into  by  both  parties,  upon 
which  each  will  have  his  mutual  remedy ;  but  it  is  the  deed-poll  of  the 
defendant  only ;  and  therefore,  though  upon  delivery  or  tender  of 
the  stock  the  plaintiff  will  have  his  remedy  for  the  money,  yet  the 
defendant  on  the  other  side,  upon  payment  of  the  money,  will  have  no 
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remedy  to  compel  the  delivery  of  the  stock;  and  having  no  such 
remedy  he  shall  not  be  obliged  to  pay  the  money  till  the  consideration 
for  which  it  is  payable  is  performed. 

The  word  pro  will  be  either  a  condition  precedent  or  subsequent,  as 
will  best  answer  the  intent  of  the  parties :  in  this  case  it  must  be  a 
condition  precedent,  because  otherwise  the  intention  of  the  defendant 
to  have  the  stock  for  his  money  can  never  take  effect ;  and  this  is  proved 
by  7  Co.  10,  and  1  Inst.  204,  where  the  annuity  pro  una  acra,  says  the 
book,  supposes  the  acre  to  be  first  granted. 

The  case  of  Callonel  v.  Briggs  (Salk.  112)  was  not  so  strong,  for  there 
was  a  promise  to  transfer,  which  gave  a  mutual  remedy,  but  yet  Holt, 
C.  J.,  held  the  plaintiff  to  show  a  tender,  because  that  was  the 
consideration  for  the  defendant's  payment  of  the  money.  And  the 
case  he  there  puts,  of  the  sale  of  a  horse  for  10Z.,  is  exactly  the  same 
with  this. 

The  resolutions  that  were  mentioned  at  the  bar  of  the  case  of  Thorpe  v. 
Thorpe,  are  all  founded  on  great  reason ;  and  the  first  of  them  is 
agreeable  to  the  resolution  of  this  case,  which  is  an  executory  contract, 
where  one  is  to  do  the  act,  and  for  the  doing  thereof  the  other  is  to 
pay. 

And  this  difference  between  a  mutual  covenant  and  a  deed-poll  is 
likewise  taken  and  allowed  in  the  case  of  Pordage  v.  Cole,  1  Saund. 
320,  where  the  Court  were  of  opinion  the  defendant  had  his  remedy, 
"  otherwise  (says  the  book)  it  would  have  been,  if  the  deed  had  been 
the  words  of  the  defendant  only,"  which  is  this  case. 

For  these  reasons  we  are  all  of  opinion  the  defendant  must  have 
judgmeat. 


TOHN    THOMAS    v.    MARGARET    CADWALLADER,    Adminis- 
tratrix of  Chakles  Cadwallader. 

In  the  Common  Pleas,  November  24,  1744. 

[Reported  in  Willes,  496.] 

Covenant.  The  plaintiff  declares  upon  an  indenture  dated  10th  of 
February,  1720,  whereby  the  plaintiff  and  one  Rebecca  Thomas,  since 
deceased,  demised  to  Charles  Cadwallader  a  messuage  and  tenement  in 
Bishop's  Castle  with  the  stable,  mill,  garden,  and  backside  or  yard  thereto 
belonging  (except  as  therein  excepted),  to  hold  the  same  from  the  25th 
of  March  then  next  for  twenty-one  years  under  the  rent  of  101.  a  year, 
payable  at  Michaelmas  and  Lady-day.  And  the  said  Charles  did  there- 
by covenant  for  himself,  his  executors,  administrators,  and  assigns,  to 
and  with  the  said  John  Thomas,  his  heirs  and  assigns,  that  he,  the  said 
Charles,  his  executors,  administrators,  and  assigns,  should  and  would, 
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from  time  to  time  and  at  all  times  during  the  said  term,  uphold,  main- 
tain, repair,  and  keep  the  said  messuage  and  other  the  demised  buildings 
thereto  belonging  in  good  and  sufficient  repair,  and  the  same,  at  the  end 
or  sooner  determination  of  the  said  term,  should  and  would  surrender 
and  yield  up  to  the  said  John  and  Eebecca,  their  heirs  and  assigns,  in 
good  and  tenautable  order  and  repair,  he,  the  said  John,  his  heirs  and 
assigns,  finding,  allowing,  and  assigning  timber  sufficient  for  such  repar- 
ations during  the  said  term,  to  be  cut  and  carried  by  the  said  Charles, 
his  executors,  administrators,  and  assigns. 

And  the  plaintiff  sets  forth  that  Charles  entered  bj  virtue  of  the  said 
indenture,  and  being  possessed  of  the  said  demised  premises,  died  at 
Ludlow,  on  the  22d  of  April,  1735  ;  and  that  administration  of  all  his 
goods,  &c,  with  his  will  annexed,  was  afterwards  duly  granted  to  the 
defendant,  who  by  virtue  thereof  entered  upon  the  demised  premises, 
and  was  possessed  thereof  until  the  end  of  the  said  term,  and  that  at  the 
end  of  the  said  term  of  twentj'-one  years,  and  for  the  space  of  five 
years  then  before,  the  said  messuage  and  other  the  demised  buildings 
thereto  belonging  were  greatly  ruinous  and  in  decay,  and  wanted  neces- 
sary reparations  and  amendments ;  and  that  the  defendant  during  her 
possession  of  the  said  messuage,  &c,  did  not  uphold,  maintain,  repair, 
and  keep  the  same  in  good  and  sufficient  repair,  and  the  same  at  the  end 
of  the  said  term  surrender  and  jield  up  in  good  and  sufficient  order  and 
reparation,  but  at  the  end  of  the  said  term  left  the  same  so  in  decay, 
and  wanting  great  reparations  as  aforesaid  ;  contrary  to  the  form  and 
effect  of  the  said  covenant,  &c.  ;  and  lays  his  damage  at  100?. 

The  defendant  pleads  that  the  plaintiff  during  the  said  term  did  not 
find,  allow,  or  assign  timber  sufficient  for  upholding,  repairing,  main- 
taining, or  keeping  the  said  messuage  and  other  the  said  demised  prem- 
ises in  good  and  sufficient  repair  ;  to  which  the  plaintiff  demurs  generally, 
and  the  defendant  joins  in  demurrer. 

And  upon  this  it  came  in  judgment  before  the  Court. 

JBootle,  Serjt.,  for  the  plaintiff,  insisted  on  three  things  :  — 

1 .  That  the  plea  was  too  general ;  it  only  saying  that  the  plaintiff 
during  the  term  did  not  find,  &c. 

2.  That  the  finding  of  timber  by  the  plaintiff  was  not  a  condition 
precedent,  but  a  mutual  or  reciprocal  covenant ;  and  consequently  that 
the  breach  of  it  cannot  be  pleaded  to  an  action  brought  on  the  covenant 
of  the  lessee. 

3.  That  if  it  could  be  insisted  on  by  way  of  plea,  yet  that  a  request 
ought  to  have  been  pleaded. 

And  he  cited  the  case  of  Warren  v.  Asters,  Sir  Tho.  Jon.  206,  where 
the  lessor  covenanted  that  the  lessee  should  have  liberty  to  cut  trees 
for  repairing,1  he  making  good  the  fences  and  ditches,  and  it  was  holden 

1  This  case  is  not  accurately  stated.  It  was  an  action  of  trespass  by  a  lessee  for 
years  ;  to  which  the  defendant  pleaded  that  Martin,  who  had  leased  to  the  plaintiff, 
excepted  the  trees  with  liberty  to  cut  and  carry  them  away,  he  mending  the  fences 
and  filling  up  the  pits,  and  that  Martin  afterwards  granted  the  trees  and  the  liberty 
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not  to  be  a  condition,  but  a  mutual  covenant.  That  the  word  "paying" 
has  been  held  to  be  a  covenant  and  not  a  condition.1  And  he  cited 
a  case  in  B.  R.,  reported  in  Lucas,2 153,  189,  and  222,  where  it  was  held 
that,  if  a  man  covenanted  to  pay  money  due  on  a  judgment  to  a  person, 
he  assigning  the  judgment,  in  an  action  of  covenant  brought  for  non- 
payment of  the  money,  the  defendant  could  not  insist  that  the  plaintiff 
had  not  assigned  the  judgment,  it  being  a  mutual  covenant  and  not  a 
condition  precedent.  He  cited  likewise  3  Lev.  41  ;  the  case  of  Pordage 
v.  Cole,  1  Saund.  319  ;  and  1  Rol.  Abr.  518,  the  case  of  Holder  v. 
Taylor ;  to  show  that  these  words  in  the  present  case  are  not  to  be  con- 
sidered as  a  condition,  but  as  a' mutual  covenant.  But  in  the  case  cited 
out  of  Rolle,  the  words  are  plainly  words  of  covenant ;  and  it  is  there 
said  that  if  the  words  had  been  that  the  lessee  should  repair,  provided 
the  lessor  find  him  great  timber  for  it,  they  would  not  have  been  con- 
sidered as  a  covenant  on  the  part  of  the  lessor,  but  as  a  qualification  of 
the  covenant  of  the  lessee ;  so  that  this  case  is  rather  an  authority 
against  the  plaintiff. 

He  insisted  likewise  that  if  this  were  necessary  to  be  clone  by  the 
plaintiff,  yet  that  the  first  act  was  to  be  done  by  the  lessee  ;  for  that  he 
was  to  request  the  plaintiff  to  find  the  timber ;  and  that  he  ought  like- 
wise to  show  that  these  were  such  repairs  for  which  timber  was  neces- 
sary, for  which  purpose  he  cited  1  Rol.  Abr.  465.  pi.  28. 8 

Hayioard,  Serjt.,  for  the  defendant,  did  not  much  insist  that  the  plea 
was  good,  but  said  that  the  declaration  was  bad  ;  and  that  then  it  was 
immaterial  whether  the  plea  were  good  or  not.  He  said  that  these 
could  not  be  considered  as  mutual  covenants,  for  that  the  finding  of 
timber  was  a  condition  precedent,  or  the  qualification  of  the  lessee's 
covenant.  That  ipso  faciente  and  si  ipse  fecerit  have  exactly  the  same 
meaning  ;  and  that  if  the  words  had  been  si  ipse  invenerit,  it  had 
undoubtedly  been  a  condition  precedent.  That  the  breach  therefore  is 
not  assigned  upon  the  covenant  in  the  deed ;  for  the  covenant  to  repair 
is  a  qualified  covenant,  and  sub  modo,  and  the  breach  is  assigned  of  an 
absolute  covenant  to  repair.  He  cited  the  case  of  Large  v.  Cheshire, 
1  Ventr.  147 ;  1  Rol.  Abr.  414  ;  and  2  Danvers,  229,  title  "  Covenant," 
(C),  ss.  2  and  3,  where  it  is  holden  that  though  the  word  "agreed"  makes 
a  covenant,  yet  that  "provided  always"  makes  no  covenant,  but  is  a 
condition  precedent.  And  he  put  the  case  that  a  man  should  cove- 
nant with  A.  to  go  to  York,  A.  finding  him  a  horse  for  that  purpose ; 

to  the  defendant ;  and  then  he  justified  under  this  liberty,  &c.  The  plaintiff  demurred, 
and  showed  for  cause  that  the  defendant  had  not  alleged  that  he  had  mended  the 
fences  and  filled  up  the  pits  ;  but  it  was  not  allowed,  because  it  was  not  a  condition, 
but  a  covenant  for  which  the  lessee  had  a  remedy  by  action. 

1  The  case  of  Sir  George  Bickerstaffe,  cited  ib.  2  10  Modern. 

:i  Holder  v.  Taylor.  "  If  a  man  lease  a  mill  for  years,  and  the  lessee  covenant 
to  repair  the  mill,  and  the  lessor  covenant  to  find  him  great  timber  for  it,  the  lessee 
ought  to  give  notice  to  the  lessor  how  much  will  suffice  for  the  reparation,  and  not 
demand  in  general  timber  for  reparation ;  otherwise  the  lessor  is  not  bound  to  deliver 
any."  — Ed, 
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where  it  was  plain  that  the  covenantor  was  not  obliged  to  go  to  York 
unless  A.  provided  him  a  horse ;  which  case  (he  said)  was  exactly 
parallel  with  the  present.  He  therefore  insisted  that  the  plaintiff  ought 
to  have  set  forth  in  his  declaration  that  he  was  always  ready  to  find  and 
assign  him  timber,  and  that  not  having  done  so  the  declaration  was 
insufficient. 

We  were  all  of  that  opinion,  and  gave  no  opinion  upon  the  plea. 

I  thought  that  none  of  the  cases,  though  in  my  opinion  they  had 
gone  too  far  already,  came  up  to  the  present  case,  for  that  this  finding 
of  timber  was  a  thing  in  its  nature  necessary  to  be  done  first,  and  there- 
fore must  be  considered  as  a  qualification  of  the  lessee's  covenant. 
When  two  covenants  in  a  deed  have  no  relation  to  each  other,  I  was 
clearly  of  opinion  that  the  non-performance  of  one  could  not  be  pleaded 
in  bar  to  an  action  brought  for  the  breach  of  another  covenant  in  the 
same  deed  ;  and  for  this  plain  reason  amongst  others  that  the  damages 
sustained  by  the  breach  of  one  such  covenant  may  not  be  at  all  adequate 
to  the  damages  sustained  by  the  breach  of  the  other ;  and  therefore  I 
held  that  all  the  cases  were  right  where  nothing  more  was  determined. 
The  case  of  assigning  the  judgment  is  plainly  different ;  for  a  man  may 
pay  the  money  before  the  judgment  is  assigned.  The  case  of  paying 
rent  is  also  different,  because  a  man  may  enjoy  the  land,  nay,  ought  to 
enjoy  it,  before  he  pays  rent.  The  case  of  repairing  the  hedges  and 
fences  likewise  stands  on  the  same  reason  ;  for  there  the  wood  must  be 
cut  down  before  the  hedges  and  ditches  are  mended.  But  a  man  cannot 
repair  until  the  timber  is  assigned  him  for  such  repairs.  And  the  case 
in  1  Rol.  Abr.  518,  and  that  in  Danvers,  229,  are  strong  authorities  for 
the  defendant;  for  the  word  "provided,"  which  was  there  holden  to 
make  a  condition,  is  not  so  strong  an  expression  as  the  words  "  finding 
and  allowing"  in  the  present  case.  But  I  expressed  my  dislike  of 
those  cases,  though  they  are  too  many  to  be  now  overruled,  where  it  is 
determined  that  the  breach  of  one  covenant,  though  plainly  relative  to 
the  other,  cannot  be  pleaded  in  bar  to  an  action  brought  for  the  breach 
of  the  other,  but  the  other  party  must  be  left  to  bring  his  action  for  the 
breach  of  the  other ;  as  where  there  are  two  covenants  in  a  deed,  the 
one  for  repairing  and  the  other  for  finding  timber  for  the  reparations  ; 
this  notion  plainly  tending  to  make  two  actions  instead  of  one,  and  to  a 
circuity  of  action  and  multiplying  actions,  both  which  the  law  so  much 
abhors.  If  therefore  this  were  a  new  point,  I  should  be  inclined  to  be 
of  opinion  that,  though,  where  there  are  mutual  covenants  relative  to 
one  another  in  the  same  deed,  a  plaintiff  is  not  obliged,  in  an  action 
brought  for  the  breach  of  them,  to  aver  the  performance  of  the  covenant 
which  is  to  be  performed  on  his  part,  yet  that  the  defendant  in  such 
action  may  in  his  plea  insist  on  the  non-performance  of  the  covenant  to 
be  performed  on  the  part  of  the  plaintiff;  but  this  has  been  so  often 
determined  otherwise,  that  it  is  too  late  now  to  alter  the  law  in  this 
respect.  But  where  words  make  a  condition  precedent  or  a  qualification 
of  a  covenant,  as  the  present  case  plainly  is,  all  the  cases  agree  that  the 
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plaintiff  in  his  declaration  must  aver  the  performance  of  such  condition 
or  qualification. 

And  my  brothers  Abney  and  Burnett  being  both  of  the  same  opinion 
with  me,  Judgment  was  given  for  the  defendant. 


COLLINS   v.  GIBBS. 

In  the  King's  Bench,  November  27,  1759. 

[Reported  in  2  Burrow,  899.] 

Mr.  Burland  had  moved  on  Thursday  last  in  arrest  of  judgment, 
after  a  judgment  by  default  and  a  writ  of  inquiry  executed,  in  an  action 
upon  the  case  on  assumpsit. 

His  objection  was  the  want  of  an  averment  of  performance  of  what  he 
insisted  to  be  a  condition  precedent. 

The  question  was,  whether  it  was  a  condition  precedent  or  not. 

It  was  an  action  upon  the  case  wherein  the  plaintiff,  having  first  re- 
cited the  dependency  of  a  former  action  brought  by  the  defendant  against 
him,  and  a  compromise  thereof,  upon  an  agreement  for  the  paj-ment  of 
the  costs  of  it  by  the  present  defendant  to  the  present  plaintiff,  on  the 
now  plaintiff's  giving  him  a  general  release,  laj's  the  defendant's  prom- 
ise to  pay  him  his  demand  in  the  present  action  to  have  been  made, 
"  in  consideration  that  the  said  William  (the  now  plaintiff) ,  at  the  spe- 
cial instance  and  request  of  the  said  John  (the  now  defendant) ,  would 
execute  to  the  said  John  a  general  release,  to  bear  date  on  the  twenty- 
seventh  day  of  July  in  the  year  aforesaid  "  (which  was  the  day  before  the 
agreement),  "and  to  be  filled  up  in  the  common  and  usual  form  of 
general  releases,  he,  the  said  John  (the  present  defendant),  undertook 
and  faithfully  promised  the  said  William  (the  present  plaintiff )  to  pay 
him  all  the  costs  and  expenses  that  he,  the  said  William,  had  been  at  in 
defending  the  said  suit,  feeing  counsel,  subpoenaing  witnesses,  journeys, 
and  all  other  charges  and  demands  in  the  said  suit  whatsoever,  as  soon 
as  a  bill  of  such  costs  could  be  prepared  and  produced  to  him,  the  said 
John." 

Then  the  plaintiff  avers  his  costs  and  expenses  in  the  said  suit  to 
have  been  211.  3s.  Id.  ;  and  that  a  bill  of  such  costs  and  expenses  was 
prepared,  and  produced  to  the  defendant ;  whereof  he  had  notice.  But 
the  said  defendant,  &c. 

Mr.  Burland  urged  that  the  plaintiff  ought  to  have  averred  "  that  he 
had  given  or  tendered  to  the  defendant  a  general  release  executed." 
For  that  his  giving  such  a  release  appeared  to  be  a  condition  precedent ; 
the  defendant's  promise  being  made  in  consideration  that  he  would  do 
so.  In  proof  of  which  he  cited  Hobart,  106  ;  1  Ld.  Baym.  662,  Thorpe 
v.  Thorpe. 
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Mr.  Dunning,  contra,  cited  1  Salk.  29,  Eoe  v.  Haugh  in  Cam.  Scac, 
where  the  judges  held  that  they  ought  to  do  what  they  could  to  help  the 
declaration  (which  case  he  acknowledged  to  be  after  a  verdict) . 

Mr.  Burland  replied  that  that  was  after  a  verdict.  This  is  only  after 
a  judgment  by  default. 

The  release  would  be  no  bar  to  the  demand  in  the  present  case ; 
because  it  is  agreed  that  it  should  bear  date  the  day  before  the  agree- 
ment. So  that  the  cause  of  action  was  subsequent  to  it,  and  therefore 
could  not  be  barred  by  it. 

The  plaintiff  made  no  promise  to  execute  the  release.  Therefore,  we 
have  no  other  method  to  oblige  him  to  it.  The  payment  of  the  money 
is  to  be  on  his  executing  it. 

Lord  Mansfield.  The  release  is  to  be  given  "  at  the  special  in- 
stance and  request  of  John"  (the  now  defendant).  But  perhaps  he 
may  never  request  it.  "We  will  see  if  it  can  be  made  good  by  con- 
struction. Cur.  adv.  vult. 

Lord  Mansfield  now  delivered  the  resolution  of  the  Court. 

This  is  a  motion  made  by  the  defendant  in  arrest  of  a  judgment  by 
default ;  so  that  it  comes  before  the  Court  exactly  as  if  it  had  been 
upon  demurrer,  and  is  not  like  the  cases  of  objections  to  judgments 
after  verdict. 

The  plaintiff  has  not  averred  performance  of  what  was  to  be  done  on 
his  part,  nor  shown  that  he  was  readjr  to  perform  it. 

Therefore,  we  are  all  of  opinion  that  it  cannot  be  made  good,  as  laid 
in  the  declaration  ;  and  the  true  distinction  as  to  supplying  such  defects 
is,  whether  the  objection  be  made  after  a  verdict  or  not. 

Therefore,  the  judgment  must  be  arrested. 

Whereupon  Mr.  Dunning  moved  to  amend,  upon  payment  of  costs, 
by  inserting  such  an  averment,  as  (he  said)  the  fact  really  was  ;  which 
was  opposed  by  Mr.  Burland,  as  being  too  late  after  judgment  was 
arrested,  and  as  having  never  been  done. 

Lord  Mansfield.  As  it  is  doubtful  whether  this  can  be  done  or 
not ;  and  as  it  is  certain  that  the  difference  between  paying  costs  to 
amend,  and  beginning  afresh,  is  very  trifling  in  this  case,  it  is  better 
to  let  the  rule  be  as  it  was  pronounced  ;  and,  accordingly,  let  the  judg- 
ment be  arrested.  Per  Cur.     Judgment  arrested. 
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THE  DUKE  OF   ST.  ALBANS   v.   SHORE. 
In  the  Common  Pleas,  June  29,  1789. 

[Reported  in  1  Henry  Blackstone,  270.] 

Debt  for  500/.,  the  penalty  of  articles  of  agreement. 

The  declaration  stated  the  agreement  to  have  been  made  between 
the  plaintiff  and  defendant  on  the  30th  of  March,  1787,  by  which  the 
defendant  was  to  purchase  of  the  plaintiff  a  certain  farm  with  the 
appurtenances,  together  with  an  acre  and  half  of  boggy  land,  at  the  price 
of  2,594?.,  which  was  to  be  paid  at  Lady-day  then  next  in  the  following 
manner :  the  plaintiff  was  to  accept  of  a  conveyance  and  surrender  of 
certain  copyhold  and  leasehold  premises  of  the  defendant,  at  the  price 
of  1,820/.  (to  be  deducted  from  the  before-mentioned  sum  of  2,594/), 
the  defendant  to  convey  those  premises  at  the  expense  of  the  plaintiff 
unless  a  fine  should  be  necessary,  the  expense  of  which  the  defendant 
was  to  pay ;  and  the  plaintiff  to  make  a  good  title  to  the  defendant  at 
his  (the  defendant's)  expense,  unless  a  fine  or  recovery  should  be 
necessary,  for  which  the  plaintiff  was  to  pay,  who,  on  executing  the 
conveyances,  was  to  receive  the  rest  of  the  purchase-money.  All 
timber-trees,  elms,  and  willow-trees,  which  then  were  upon  any  of 
the  above  estates,  to  be  fairly  valued  by  two  appraisers,  and  the  prices 
or  values  thereof  to  be  paid  by  the  respective  purchasers  of  the  estates 
at  the  time  before  mentioned  ;  the  rents  of  the  respective  estates  to  be 
received  by  the  owners  till  the  24th  of  March  then  next.  It  was  also 
agreed  that,  in  case  the  plaintiff  should  not  be  enabled  to  make  a  good 
title  to  the  said  estate  before  the  said  24th  of  March,  that  agreement 
should  be  void.  And  although  the  plaintiff  had  done  and  performed 
every  thing  on  his  part,  &c,  yet,  protesting  that  the  defendant  had  not 
done  any  thing  on  his  part,  &c,  "  in  fact,  the  said  duke  saith,  that  he 
the  said  duke  always  from  the  time  of  the  making  of  the  said  articles 
of  agreement,  until  and  upon  the  said  twenty-fourth  day  of  March  next 
ensuing  the  date  thereof,  and  always  since  hath  been,  and  is,  capable, 
ready,  and  willing  to  make  a  good  title  to  the  said  William  Shore  of 
the  said  farm  and  premises,  and  boggy  land  so  agreed  to  be  purchased 
by  the  said  William  Shore  as  aforesaid,  and  to  execute  and  cause  to 
be  executed  necessary  and  proper  conveyances  and  assurances  of  the 
said  farm  and  premises,  and  boggy  lands,  to  the  said  William  Shore, 
if  the  said  William  Shore  would  have  drawn  and  prepared  the  same 
for  execution,  according  to  the  form  and  effect  of  the  said  articles  of 
agreement,  to  wit,  at  Hanworth  aforesaid :  And  the  said  duke  avers 
that  he  the  said  duke,  before  the  twenty-fifth  day  of  March,  being 
Lady-day,  1788,  to  wit,  on  the  twenty-second  day  of  March,  a.  d.  1788, 
at  Hanworth  aforesaid,  gave  notice  to  the  said  William  Shore,  that  he 
the  said  duke  was  ready  and  willing  at  any  time  to  make  a  good  title 
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to  the  said  William  Shore  of  the  said  farm  and  premises  and  land,  so 
agreed  to  be  purchased  by  the  said  William  Shore,  and  to  execute 
and  cause  to  be  executed  proper  deeds,  conveyances,  and  assurances 
for  that  purpose,  if  the  said  William  Shore  would  prepare  the  same, 
he  the  said  duke  then  and  there  being,  and  still  being,  enabled  to 
make,  and  capable  of  making,  a  good  title  to  the  said  William 
Shore  of  the  said  farm  and  premises  and  land,  according  to  the 
form  and  effect  of  the  said  articles :  yet  the  said  William  Shore 
did  not,  nor  would,  on  or  before  the  said  twenty-fourth  day  of  March 
next  ensuing  the  date  of  the  said  articles  of  agreement,  nor  hath  he  at 
any  time  hitherto,  drawn  or  prepared,  or  caused  to  be  drawn  or  pre- 
pared to  be  executed  any  deed,  conveyance,  or  assurance  whatsoever, 
of  the  said  farm  and  premises  and  lands  mentioned  in  the  said  articles 
of  agreement,  and  so  agreed  to  be  purchased  by  the  said  William  Shore 
as  aforesaid,  nor  did,  nor  would  pay  the  said  purchase-money  or  any 
part  thereof,  nor  did,  nor  would  accept  the  said  title  according  to  the 
said  articles  of  agreement ;  but,  on  the  contrary  thereof,  the  said  Wil- 
liam Shore  hath  wholly  neglected  and  refused,  and  still  doth  neglect 
and  refuse,  to  draw  or  prepare  any  deed,  conveyance,  or  assurance  of 
the  said  farm,  premises,  and  land,  unto  the  said  William  Shore,  or  to 
pay  the  said  purchase-money  or  any  part  thereof,  or  in  any  wise  to 
carry  the  said  articles  into  execution,  contrary,"  &c. 

Plea:  "That  the  said  duke  was  not  capable,  ready,  and  willing  to 
make,  nor  could  he,  the  said  duke,  make  a  good  title  to  the  said  Wil- 
liam of  the  said  farm  so  agreed  to  be  purchased,  according  to  the  tenor 
and  effect  of  the  said  agreement,  &c.  And  for  further  plea,  &c,  that 
after  the  making  of  the  said  agreement,  and  before  Lady-day  then  next 
following,  to  wit,  on  the  twentieth  of  March,  a.d.  1788,  the  said  duke 
cut  down  divers,  to  wit,  500  of  the  said  timber  trees,  500  of  the  said 
elms,  and  500  of  the  said  willow-trees,  in  the  said  declaration  and 
agreement  respectively  mentioned,  and  by  the  said  agreement  agreed 
to  be  valued  and  paid  for  as  in  the  said  agreement  is  mentioned,  whereby 
the  said  duke  disabled  himself  from  performing,  and  it  became,  and 
was  impossible,  for  him  to  perform  and  fulfil  the  said  articles  of  agree- 
ment, on  his  part,  &c.  ;  for  which  reason  he,  the  said  William,  declined 
and  refused  to  carry  the  said  articles  into  execution  on  his  part,  as  he 
lawfully  might,"  &c. 

Eeplication :  Issue  on  the  first  plea,  and  general  demurrer  to  the 
second.     Joinder  in  demurrer. 

This  was  argued  in  Hilary  Term  last,  by  Lawrence,  Serjt.,  for  the 
plaintiff,  and  Bond,  Serjt.,  for  the  defendant,  and  a  second  time  in 
Easter  Term,  by  Le  Blanc,  Serjt.,  for  the  plaintiff,  and  Marshall,  Serjt., 
for  the  defendant. 

The  arguments  in  support  of  the  demurrer  were  in  substance  as 
follow :  — 

The  articles  of  agreement  in  this  case  divide  themselves  into  two 
branches.     First,  that  the  defendant  was  to  purchase  of  the  plaintiff  a 
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farm,  &c,  for  2594?.,  in  part  of  payment  for  which  the  plaintiff  was  to 
accept  a  conveyance  of  other  premises.  Secondly,  that  the  trees  grow- 
ing upon  any  of  the  estates  should  be  valued  and  paid  foi  by  the 
respective  purchasers.  The  object  of  the  plea  is  to  show  that  the 
plaintiff,  having  cut  down  trees  on  his  estate,  was  incapable  of  per- 
forming his  part  of  the  agreement,  and,  therefore,  that  the  defendant 
was  not  bound  to  perform  the  other  part.  In  order  to  support  the  plea, 
it  must  be  proved  that  the  matter  contained  in  it  was  a  precedent  con- 
dition ;  for  if  it  were  not  such  a  condition,  the  non-performance  of  it 
cannot  be  pleaded  in  bar.  Where  one  part  of  an  agreement  is  not  the 
consideration  of  the  other,  non-performance  of  one  part  cannot  be 
pleaded  as  an  excuse  for  the  non-performance  of  the  other.  In  this 
case,  the  agreement  respecting  the  trees  was  no  part  of  the  considera- 
tion of  the  act  which  the  defendant  was  to  perform,  namely,  to  convey 
his  estate,  and  pay  the  residue  of  the  purchase-money.  Where  there 
are  mutual  remedies,  it  would  be  unjust  that  the  breach  of  one  cove- 
nant should  be  alleged  as  a  reason  for  the  breach  of  another,  because 
the  damages  arising  from  the  one  might  be  unequal  to  those  occasioned 
by  the  other.  The  case  of  Boone  v.  Ej're  was  similar  to  the  present : 
there  the  covenant  was  for  well  and  truly  performing,  &c,  the  breach 
was  non-paj-ment,  and  the  plea  in  bar,  that  the  plaintiff  was  not  legally 
possessed  of  the  negroes  on  the  plantation.  There  Lord  Mansfield 
said,  if  the  plea  were  allowed,  any  one  negro  not  being  the  property  of 
the  plaintiff  would  bar  the  action.  So  here,  if  this  plea  were  allowed, 
an}'  one  tree  being  cut  down  would  be  a  bar  to  the  plaintiff's  demand. 
In  Hunlocke  y.  Blacklowe,  2  Saund.  155,  the  terms  of  the  agreement  were 
as  strong  as  the  present,  but  there  a  similar  plea  was  not  allowed.  To 
the  same  effect,  also,  is  Cole  v.  Shallett,  3  Lev.  41.  Though  these 
were  actions  of  covenant,  yet  the  statute  of  8  &  9  Will.  III.,  c.  11,  has 
put  actions  of  covenant  and  debt  for  a  penalty  on  nearly  the  same 
footing,  as  in  neither  more  than  the  real  damages  sustained  can  be 
recovered. 

On  the  part  of  the  defendant,  three  objections  were  made  to  the 
declaration :  1st.  That  the  plaintiff  had  not  shown  a  sufficient  per- 
formance of  his  part  of  the  agreement  to  entitle  him  to  bring  an  action 
for  the  penalty.  The  conditions  in  this  case  seem  to  be  what  Lord 
Mansfield  calls  "dependent  conditions,"  in  which  the  performance  of 
one  depends  on  the  prior  performance  of  the  other  ;  and,  therefore,  till 
the  prior  condition  be  performed,  the  other  party  is  not  liable  to  an 
action  for  the  non-performance  of  his  part.  Dougl.  691.  It  is  not 
enough  for  the  plaintiff  to  aver  that  he  is  ready  and  willing  to  perform 
his  part ;  the  defendant  is  not  obliged  to  convey  his  estate  to  the 
plaintiff  before  the  plaintiff  conveys  to  him.  Even  in  covenant  to 
recover  damages  for  the  non-performance  of  this  agreement,  the 
plaintiff  must  have  shown  that  he  had  actually  done  all  in  his  power  to 
perform  his  part ;  but  this  being  debt  for  the  penalty,  an  action  of  a 
more  harsh  nature,    the  plaintiff  must  show  a  precise  performance; 
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which  is  made  a  condition  precedent.  A  court  of  equitj',  on  the  same 
principle,  will  not  decree  a  specific  performance  of  an  agreement, 
unless  the  party  applying  for  the  decree  has  exactly  performed  his 
part.  Wherever  performance  is  necessary  to  be  averred,  it  must  be 
shown  with  such  certainty  that  the  Court  may  judge  whether  the  intent 
of  the  covenant  be  performed.  5  Com.  Dig.  43.  To  make  a  good 
title  means  to  convey  by  a  good  title  ;  and  he  who  is  bound  to  convey 
is  bound  to  prepare  and  tender  such  convej'ances  as  are  proper  to  make 
a  good  title  to  the  grantee.  1  Eoll.  Abr.  465, 1.  3  ;  2  Lev.  95  ;  1  Ventr. 
255  ;  1  Mod.  104.  If  it  be  said  that  the  defendant  must  prepare  the 
conveyances,  because  he  is  to  pay  the  expense  of  them,  the  answer  is 
that  the  law  is  otherwise.  If  nothing  be  said  of  the  expense,  it  shall 
be  defrayed  by  the  grantor.  1  Roll.  Abr.  422,  1.  50.  But  where  the 
grantee  is  to  pay  the  costs,  yet  the  grantor  must  prepare  the  convey- 
ances. Cro.  Eliz.  517.  If  he  be  bound  to  assure  at  the  charge  of  the 
grantee,  he  must  give  notice  what  sort  of  conveyance  he  will  make. 
Halling's  Case,  5  Co.  22  b.  In  the  present  case,  as  neither  party  has 
done  any  act  towards  conveying  their  respective  estates,  neither  can 
bring  an  action  for  the  penalty.  But  if  it  should  be  holden  that  the 
defendant  was  bound  to  prepare  the  conveyances  because  he  was  to  pay 
the  expense,  yet  the  plaintiff  has  not  shown  a  sufficient  performance, 
since,  for  any  thing  that  appears,  a  fine  might  be  necessary :  and  as 
such  fine  was  to  be  at  the  expense  of  the  plaintiff,  and  he  was  bound  to 
levy  it  if  necessary,  he  ought  to  have  shown  either  that  he  had  levied  it 
or  that  it  was  not  necessary.  But  supposing  the  defendant  was  bound 
to  prepare  the  conveyance  from  the  plaintiff,  then  must  the  plaintiff  be 
bound  to  prepare  the  conveyance  from  the  defendant.  If  so,  the  plain- 
tiff ought  to  have  stated,  not  only  that  he  had  offered  to  make  a  good 
title  to  the  defendant,  but  also  that  he  had  prepared  a  conveyance  from 
the  defendant  to  him,  had  tendered  it  to  the  defendant  to  be  executed, 
and  demanded  the  difference  in  value ;  but  that  the "  defendant  had 
neither  prepared  a  conveyance  from  the  plaintiff  to  him,  executed  the 
conveyance  from  him  to  the  plaintiff,  nor  paid  the  difference. 

The  second  objection  to  the  declaration  is,  that  the  plaintiff  only 
states  that  he  was  ready  and  willing  to  make  a  good  title,  but  does 
not  show  what  title.  If  he  in  fact  had  no  title,  or  could  not  make  one 
to  the  defendant,  the  agreement  was  void  by  the  terms  of  it,  and  it 
would  be  impossible  for  him  to  recover  ;  this  title  is  therefore  an  essen- 
tial part  of  the  case.  But  the  validity  of  the  title  is  a  matter  for  the 
cognizance  of  the  Court,  and  therefore  it  must  appear  on  the  record, 
that  the  Court  may  judge  of  it,  and  the  defendant  take  issue  on  any  of 
the  facts  which  support  it,  if  untrue,  or  demur  if  it  be  insufficient. 
Here  the  performance  is  stated  so  generally,  that  no  precise  issue  can 
be  taken  on  it.  In  covenant,  the  breach  may  be  assigned  as  large 
as  the  covenant,  because  damages  only  are  to  be  recovered ;  but  in 
debt  for  a  penalty  a  precise  breach  must  be  shown,  because  a  breach  is 
a  forfeiture  of  the  whole  bond.     1  Ld.  Rajin.  107.     No  issue  can  be 
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taken  on  the  word  "patron"  or  "heir."  1  Ld.  Raym.  202.  But 
the  word  "title"  is  of  much  more  vague  signification  than  either 
"patron"  or  "heir."  Where  anything  is  to  be  done  as  a  precedent 
condition,  an  averment  that  the  party  was  readj7  and  willing  to  do  it  is 
insufficient ;  neither  is  an  averment  paralus  fuit  and  obtulit  sufficient, 
unless  he  states  that  he  was  hindered  by  the  other  party,  2  Saund.  350  ; 
1  Roll.  Abr.  465,  1.  40  :  but  paratus  fuit  and  obtulit  is  sufficient  where 
nothing  is  to  be  done  on  his  part  before  the  other  has  done  a  prior  act. 
Ibid.  The  plaintiff,  therefore,  ought  here  to  have  shown  that  he  had 
actually  made  a  good  title  to  the  defendant,  and  what  that  title  was. 
Hob.  69,  77  ;  Cro.  Jac.  315,  425,  503  ;  Cro.  Eliz.  919  ;  Yelv.  49  ;  Sid. 
467  ;  Doug.  620. 

The  third  objection  to  the  declaration  is,  that  there  are  three  breaches 
assigned  in  an  action  of  debt,  but  it  is  not  stated  to  be  according  to  the 
form  of  the  statute  ;  for  as  before  the  Stat.  8  &  9  W.  III.,  c.  11,  only  one 
breach  could  be  assigned  in  an  action  of  debt,  if  many  be  now  assigned, 
notice  must  be  taken  of  the  statute  in  pleading.  But  the  breaches 
themselves  do  not  meet  the  covenant,  not  being  breaches  of  the  con- 
tract stated.  They  are  :  1st.  That  the  defendant  did  not  draw  or  pre- 
pare any  conveyance.  2d.  That  he  did  not  pajT  the  purchase-money. 
3d.  That  he  would  not  accept  the  title.  Now  a  breach  should  be 
assigned  in  the  words  of  the  covenant ;  or  at  least  it  must  contain  the 
plain  and  obvious  meaning  of  the  covenant.  But  it  has  been  proved 
that  the  defendant  was  not  bound  to  prepare  the  conveyance.  The 
agreement  also  was  that  he  should  satisfy  the  plaintiff,  partly  by  con- 
veying certain  premises  to  him,  and  bjT  paying  him  the  remainder  in 
money,  not  that  he  should  pay  the  whole  in  money.  This  breach,  there- 
fore, ought  to  have  been,  that  the  defendant  did  not  conve}-  to  the 
plaintiff  the  premises  which  he  agreed  to  convey,  nor  pay  the  differ- 
ence.  As  to  the  third  breach,  it  would  have  been  proper  if  the  plain- 
tiff had  shown  a  sufficient  performance  on  his  part ;  but  the  defendant 
could  not  accept  till  the  plaintiff  had  actually  executed  the  convey- 
ances. 

With  respect  to  the  plea,  it  is  to  be  observed  that  the  agreement  is 
not  in  two  parts  ;  the  clause  relating  to  the  trees  is  not  a  new  contract 
of  sale,  but  the  mode  of  valuation.  It  was  understood  that  they  were 
to  go  with  the  land.  They  were  to  be  paid  for  by  the  respective  pur- 
chasers ;  that  is,  by  the  purchasers  of  the  land  on  which  they'  grew, 
and  were  considered  as  part  of  the  purchase.  The  value  of  land  with 
timber  growing  on  it  can  only  be  fairly  estimated  by  an  appraisement 
of  the  timber.  But  a  grant  of  land  passes  all  woods  and  timber  grow- 
ing on  it ;  Co.  Lit.  4  a  ;  the  appraisement  is  only  to  ascertain  the  value. 
Small  timber  growing  is  of  great  value,  which  if  cut  would  be  worth 
nothing.  Thriving  timber  will  pay  10  or  15  per  cent,  for  the  purchase- 
money,  and  without  it  the  land  may  be  of  no  value.  If  there  be  a 
covenant  to  leave  all  timber  on  the  land,  it  is  a  breach  for  the  party  to 
cut  them  down,  though  he  leave  them.     Sir  Tho.  Raym.  464.     If  the 
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plaintiff  has  cut  down  any  of  the  trees,  he  is  not  entitled  to  the  penalty, 
because  he  has  deprived  the  estate  of  certain  qualities  which  were  an 
inducement  to  the  defendant  to  contract.  Admitting  the  authority  of 
Boone  v.  Ej-re,  it  is  not  applicable  to  the  present  case  ;  there  the  value 
of  the  plantation  was  not  altered  by  the  loss  of  some  of  the  negroes. 
No  case  has  been  adduced  where  the  subject-matter  of  the  contract 
was  changed.  This  is  one  entire  contract.  The  sale  of  the  land  is  the 
sale  of  the  timber.  The  defendant  is  called  upon  to  pay  for  a  thing 
different  from  that  for  which  he  agreed.  Various  cases  might  be  put 
where  there  may  be  an  agreement  for  the  purchase  of  one  entire  thing, 
and  a  particular  mode  of  valuing  a  part  of  it. 

It  was  replied, 

That  although  it  was  objected  that  the  plaintiff  had  not  shown  a 
sufficient  performance  on  his  part,  yet  he  had  stated  that  he  was  capa- 
ble, ready,  and  willing  to  make  a  good  title,  and  of  which  he  had  given 
notice  to  the  defendant.  This  was  sufficient.  The  plaintiff  was  not 
bound  to  execute  the  conveyances,  unless  the  defendant  had  drawn  and 
paid  for  them.  As  to  the  cases  cited,  where  it  was  holden  insufficient 
to  state  that  the  party  was  ready  and  willing  to  perform  his  part,  there 
some  specific,  certain  act  was  to  be  done  ;  in  which  case,  performance 
was  necessary  to  be  averred.  But  here  the  plaintiff  was  to  make  no 
conveyance  without  the  consent  of  the  defendant.  The  first  class  of 
cases  only  shows  at  whose  expense  conveyances  were  to  be  made,  where 
there  was  no  express  agreement ;  but  here,  by  the  covenant,  the  de- 
fendant was  to  pay  it.  As  to  the  objection  that  a  fine  might  have  been 
necessary,  that  is  answered  by  stating  that  the  plaintiff  gave  notice  to 
the  defendant  that  he  was  ready  and  willing  at  any  time  to  make  a 
good  title.  If  a  fine  were  necessary,  the  defendant  ought  to  show  that 
it  was  necessary ;  the  plaintiff  agreed  to  levy  it  only  if  it  were  neces- 
sary. As  to  the  case  where  the  word  "patron"  was  not  sufficiently 
certain  to  take  issue  upon,  it  was  in  quare  impedit,  where  the  party  was 
obliged  to  make  out  a  title  to  himself,  and  show  an  actual  presentation. 
In  the  other  class  of  cases  cited,  where  the  words  "  ready  and  willing" 
were  holden  not  sufficient,  an  absolute  performance  was  necessary  to 
be  stated,  because  it  was  wholly  in  the  power  of  the  party  to  perform 
the  act  required.  But  where  two  things  are  to  be  done  at  the  same 
time  by  different  parties,  it  is  enough  for  the  party  declaring  to  state 
that  he  was  ready  and  willing  to  perform  his  part ;  especially  where 
money  is  to  be  paid  for  the  conveyance  of  an  estate,  in  which  case  the 
party  to  whom  the  estate  is  to  be  conveyed  is  not  forced  to  pay,  unless 
the  other  is  ready  and  willing  to  convey.  The  ground  of  the  decision 
in  Cro.  Jac.  315,  was,  that  the  plaintiff  ought  to  have  shown  by  what 
title  the  plaintiff  in  ejectment  recovered,  siuce  it  might  have  been  by 
his  own  conveyance,  and  then,  though  the  facts  alleged  were  true,  still 
there  might  be  no  breach  of  covenant.  On  this  principle  the  case  of 
Noble  u,  King3  was  decided  in  this  court.     So,  also,  in  the  other  cases 

i  1  H.  Bl.  34. 
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cited,  where  there  were  covenants  for  good  title  and  quiet  enjoyment, 
it  was  necessary  to  state  the  title  of  those  by  whom  the  parties  were 
evicted  or  disturbed,  because  the  facts  alleged  might  be  true,  and  yet 
the  covenants  might  not  be  broken.  The  case  cited  from  Yelverton, 
49,  was  decided  principally  on  the  ground  that  the  declaration  ought 
to  have  shown  that  B.,  the  person  who  was  to  become  bound  according 
to  the  agreement,  was  in  fact  bound. 

As  to  the  third  objection  to  the  declaration,  namely,  that  the  breaches 
are  not  stated  to  be  assigned  by  virtue  of  the  statute ;  that  is  matter 
of  form,  and  not  to  be  taken  advantage  of  on  a  general  demurrer.  As 
to  the  objection  that  they  are  not  breaches  of  the  agreement  stated,  it 
is  to  be  observed  that  they  are  in  substance  and  truth  breaches  of  the 
agreement.  It  sufficiently  appears  from  them,  that  the  defendant  did 
not  do  what  he  was  bound  to  do,  that  he  neither  prepared  the  convey- 
ances, paid  the  purchase-rnoney,  or  accepted  the  title  of  the  plaintiff. 
He  ought  by  some  act  on  his  part  to  have  enabled  the  plaintiff  to  have 
done  what  he  had  agreed  to  do,  namely,  to  convey,  &c.  Xo  answer 
has  been  given  to  the  case  of  Boone  v.  Eyre,  where  the  negroes  were 
to  pass  with  the  land,  as  the  trees  in  this  case.  There  the  damages  for 
the  loss  of  the  negroes  were  unequal  to  those  which  would  have  accrued 
to  the  other  party.  There  also  a  gross  sum  was  stipulated  for  the 
negroes,  together  with  the  plantation ;  here,  there  was  only  an  agree- 
ment for  a  valuation.  If  any  tree  had  been  cut  down,  the  defendant 
would  have  paid  so  much  the  less  ;  and  if  there  was  any  ideal  value 
annexed  to  the  growing  timber,  he  ought  to  have  stated  it.  The  whole 
contract  is  not  to  be  rescinded  by  an  alteration  in  the  trees  on  the 
land,  which  were  to  be  the  subject  of  a  separate  valuation. 

Cur.  adv.  vult. 

On  this  day  the  following  judgment  of  the  Court  was  delivered  by 
Lord  Loughborough,  who,  having  stated  the  pleadings,  said  :  — 

It  is  clear  in  this  case,  that  unless  the  plaintiff  has  done  all  that  was 
incumbent  on  him  to  do,  in  order  to  create  a  performance  by  the  defend- 
ant (if  I  may  use  the  expression) ,  he  is  not  entitled  to  maintain  the 
action.  If  he  has  not  set  forth  a  sufficient  title,  judgment  must  be 
against  him  whatever  the  plea  is,  and  if  the  plea  be  a  good  bar,  the 
same  consequence  must  follow.  It  was  argued  on  the  part  of  the  plain- 
tiff, that  the  agreement  respecting  the  trees  was  not  a  condition  prece- 
dent, and  therefore  a  breach  of  that  agreement  could  not  be  pleaded  in 
bar  of  the  action.  In  support  of  this  argument,  the  case  of  Boone  v. 
Eyre  was  cited  ;  but  in  that  case,  though  the  Court  of  King's  Bench  held 
the  plea  insufficient,  yet  they  laid  down  a  clear  and  well  founded  dis- 
tinction, that  where  a  covenant  went  to  the  whole  of  the  consideration 
on  both  sides,  there  it  was  a  condition  precedent ;  but  where  it  did  not 
go  to  the  whole,  but  only  to  a  part,  there  it  was  not  a  condition  prece- 
dent, and  each  party  must  resort  to  his  separate  remedy  ;  and  for  this 
plain  and  obvious  reason,  because  the  damages  might  be  unequal.    The 
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cases  also  of  Hunlocke  v.  Blacklowe,  2  Saund.  155,  and  Cole  v.  Shallett, 
3  Lev.  41,  were  cited  as  being  in  favor  of  the  plaintiff.  But  it  is  un- 
necessary to  enter  into  the  discussion  of  those  cases,  though  perhaps 
doubts  may  reasonably  be  entertained  of  the  doctrine  laid  down  in 
Saunders,  and  though  the  case  cited  by  him  in  his  argument  may  de- 
serve full  as  much  consideration  as  that  which  was  the  subject  of  the 
determination  of  the  Court.  For  we  found  our  opinion  in  the  present 
case  on  the  ground  of  the  distinction  in  Boone  v.  Eyre,  which  we  tbink 
a  fair  and  sound  one.  Then  the  question  is,  Whether  the  covenant  of 
the  plaintiff  goes  to  the  whole  consideration  of  that  which  was  to  be 
done  by  the  defendant  ?  Now  the  duke  clearly  covenanted  to  convey 
an  estate  to  the  defendant,  in  which  all  the  timber  growing  on  the 
estate  was  necessarily  included.  The  timber  was  not  disjoined  from 
the  estate  by  the  separate  valuation  of  it.  It  was  expressly  agreed  that 
all  trees,  &c,  which  then  were  upon  any  of  the  estates  should  be  valued. 
But  it  is  not  to  be  permitted  to  a  party  contracting  to  convey  land, 
which  includes  the  timber,  by  his  own  act  to  change  the  nature  of  it 
between  the  time  of  entering  into  the  contract  and  that  of  performing 
it.  There  may  be  cases  where  the  timber  growing  on  an  estate  is  the 
chief  inducement  to  a  purchase  of  that  estate.  But  it  is  not  necessarj' 
to  inquire  whether  it  be  the  chief  inducement  to  a  purchase  or  not ;  for 
if  it  may  be  in  any  sort  a  consideration  to  the  party  purchasing  to  have 
the  timber,  the  party  selling  ought  not  to  be  permitted  to  alter  the 
estate  by  cutting  down  any  of  it.  This  is  not  an  action  of  covenant 
where  one  party  has  performed  his  part,  but  is  brought  for  a  penalty, 
on  the  other  party  refusing  to  execute  a  contract.  But  to  entitle  the 
part}^  bringing  the  action  to  a  penalty,  he  ought  punctually,  exactly, 
and  literally  to  complete  his  part.  We  are  therefore  of  opinion  that 
the  plea  is  a  good  bar  to  the  action,  and  on  this  we  give  our  judgment. 
My  brother  Marshall  made  some  exceptions  to  the  declaration,  which 
it  is  not  necessary  to  go  into,  but  which,  speaking  for  myself,  I  think 
material.  It  is  to  be  observed,  that  this  is  not  a  contract  absolutely 
and  at  all  events  to  convey,  Where  a  man  undertakes  to  convey,  he 
undertakes  to  convey  by  a  good  title.  There  are  cases  where  a  court 
of  equity  has  holden  that  a  party  so  undertaking  might  make  a  title  by 
procuring  an  act  of  Parliament,  and  that  he  was  bound  to  purchase  in 
all  outstanding  terms  to  make  a  good  title.  But  in  this  case,  if  the 
plaintiff  was  not  enabled  to  make  a  good  title  before  a  certain  day,  the 
agreement  was  to  be  at  an  end,  he  might  be  off  and  was  released  from 
his  engagement.  He  therefore  undertook  to  make  a  good  title  before 
a  given  time  ;  the  breach  assigned  is,  that  the  defendant  refused  to  ac- 
cept the  title.  But  what  title  ?  What  exhibition  of  title  ?  What  title 
was  tendered  to  him?  What  was  therefor  him  to  accept?  This,  per- 
haps, is  rather  dehors  the  question,  though  it  might  be  material  if  it 
were  necessary  to  take  it  into  consideration.  But  the  ground  of  our 
determination  is,  that  the  plea  is  good,  as  I  before  stated,  within  the 
distinction  laid  down  by  the  Court  of  King's  Bench  in  the  case  of 
Boone  v.  Eyre.  Judgment  for  the  defendant. 
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WORSLEY    v.   WOOD    and    Others,    Assignees    of  Lockyer    and 
Bream,  Bankrupts;  in  Error. 

In  the  King's  Bench,  June  7,  1796. 

[Reported  in  6  Term  Reports,  710.] 

This  was  an  action  of  covenant  brought  in  the  Court  of  Common 
Pleas.1  The  declaration  stated  that  by  a  policy  of  insurance  made  be- 
fore Lockyer  and  Bream  became  bankrupts,  namely,  on  the  9th  of 
March,  1792,  it  was  witnessed  that  Lockyer  and  Bream  had  paid  HZ. 
16s.  to  the  Phoenix  Company,  and  had  agreed  to  pay  to  them,  at  their 
office,  the  sum  of  11Z.  16s.  on  the  25th  of  March,  1793,  and  the  like  sum 
yearly  on  the  said  day  during  the  continuance  of  the  policj'  for  insur- 
ance from  loss  or  damage  by  fire,  not  exceeding  the  sum  of  7,00(M. 
That  Worsley  covenanted  with  L.  and  B.  that,  so  long  as  the  assured 
should  pay  the  above  premium,  the  capital  stock  and  funds  of  the 
Phoenix  Company  should  be  liable  to  pay  to  the  assured  any  loss  that 
the  assured  should  suffer  by  fire  on  the  property  therein  mentioned, 
not  exceeding  7,000/.,  according  to  the  tenor  of  the  printed  proposals 
delivered  with  the  policy.  That  in  the  printed  proposals  referred  to  by 
the  policy  it  is  declared  that  the  company  would  not  be  accountable  for 
any  loss  by  fire  caused  by  foreign  invasions,  civil  commotion,  &c.  ;  and 
also  that  all  persons  assured  sustaining  any  loss  by  fire  should  forth- 
with give  notice  to  the  company,  and  as  soon  as  possible  after  deliver 
in  as  particular  an  account  of  their  loss  as  the  nature  of  the  case  would 
admit,  and  make  proof  of  the  same  by  their  oath  and  by  their  book  of 
accounts,  or  other  vouchers  as  should  be  reasonably  required,  and 
should  procure  a  certificate  under  the  hands  of  the  minister  and  church- 
wardens and  of  some  reputable  householders  of  the  parish,  not  con- 
cerned in  the  loss,  importing  that  they  were  acquainted  with  the 
character  and  circumstances  of  the  person  insured,  and  knew  or  be- 
lieved that  he  by  misfortune  and  without  any  kind  of  fraud  or  evil 
practice  had  sustained  by  such  fire  the  loss  and  damage  therein  men- 
tioned ;  and  in  case  any  difference  should  arise  between  the  assured  and 
the  company  touching  any  loss,  such  difference  should  be  submitted  to 
the  judgment  of  arbitrators  indifferently  chosen,  whose  award  should 
be  conclusive,  &c,  and  when  any  loss  should  have  been  duly  proved, 
the  assured  should  hnmediatery  receive  satisfaction  to  the  full  amount 
of  the  same.  The  declaration  then  stated  that  on  the  1st  of  July, 
1792,  a  loss  happened  by  fire  in  the  house  of  L.  and  B.,  in  which  all 
their  books  of  accounts  were  destroyed,  to  the  amount  of  7,000Z.  That 
L.  and  B.  on  the  same  day  gave  notice  of  it  to  the  company,  and  on  the 
same  day  delivered  to  the  company  as  particular  an  account  of  their 

1  See  2  H.  Bl.  574.  —  Ed. 
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loss  as  the  nature  of  the  case  admitted,  and  were  then  and  there  also 
ready  and  willing  and  then  and  there  tendered  to  make  proof  of  the 
loss  by  their  oath,  and  to  produce  such  vouchers  as  could  be  reasonably 
required  in  that  behalf ;  that  on  the  same  day  they  procured  and  de- 
livered to  the  said  company  a  certificate  under  the  hands  of  four  repu- 
table householders  of  the  parish,  to  the  effect  required  in  the  printed 
proposals,  and  applied  to  E.  Embry,  the  minister,  and  H.  Hutchins  and 
J.  Bellanry,  the  churchwardens  of  the  parish,  to  sign  such  certificate,  but 
that  they,  without  any  reasonable  or  probable  cause,  wrongfully  and  un- 
justly refused  and  have  ever  since  refused  to  sign  it.  The  declaration 
then  stated  that  the  funds  of  the  company  were  sufficient  to  pay  this  loss, 
j*et  the  company  have  not  paid  it,  either  to  the  bankrupts  or  to  their 
assignees  ;  nor  have  the  company  submitted  the  said  difference  to  the 
judgment  of  such  arbitrators,  &c. 

There  was  another  count,  in  which  it  was  not  averred  that  the 
bankrupts  either  offered  to  make  proof  of  the  loss,  or  procured  a 
certificate,  or  applied  to  the  minister,  &c,  for  one  ;  and  the  breach  in 
this  count  was,  that  the  company  had  not  submitted  the  said  difference 
to  the  judgment  of  such  arbitrators,  &c. 

The  defendant  pleaded  (to  the  first  count)  that  the  bankrupts 
were  not  interested  in  the  house  or  goods,  &c,  at  the  time  of  the  loss, 
on  which  issue  was  taken  in  the  replication.  2d.  That  the  loss 
was  occasioned  by  the  fraud  and  evil  practice  of  the  bankrupts  ;  on 
which  issue  was  taken,  &c.  3d.  That  the  minister  and  church- 
wardens did  not  refuse  wrongfully  and  injuriously,  and  without  any 
reasonable  or  probable  cause,  to  sign  the  certificate  ;  on  which  issue  was 
taken.  To  the  second  count.  1st.  That  the  bankrupts  were  not 
interested,  &c.  ;  on  which  issue  was  taken.  2d.  That  the  loss  was 
occasioned  by  fraud,  &c.  (as  above)  ;  on  which  issue  was  taken.  3d. 
That  neither  the  bankrupts  or  their  assignees  procured  such  certificate 
under  the  hands  of  the  minister  and  churchwardens  and  respectable 
inhabitants,  &c,  as  required  in  the  printed  proposals. 

To  the  last  of  these  pleas,  the  plaintiffs  replied,  that  the  bankrupts 
as  soon  as  possible  after  the  loss,  namely,  on  the  1st  of  July,  1792, 
procured  and  delivered  to  the  company  such  certificate  as  is  required 
in  the  printed  proposals  under  the  hands  of  four  respectable  inhab- 
itants, &c,  but  that  the  minister  and  churchwardens  wrongfully  refused 
to  sign  it  without  any  reasonable  or  probable  cause  for  so  doing. 

The  rejoinder  stated  that  the  minister  and  churchwardens  did  not 
wrongfully  refuse,  &c.  ;  on  which  issue  was  taken  in  the  surrejoinder. 

The  jury  found  all  the  issues  for  the  plaintiffs,  and  gave  a  verdict  for 
3,000Z. 

The  defendant  below  removed  the  record  into  this  Court  by  writ  of 
error,  and  assigned  for  error  that  the  declaration,  the  replication,  and 
the  other  pleadings  of  the  plaintiffs  below,  were  not  sufficient  in  law 
to  maintain  the  action. 

This  case  was  twice  argued  in  this  Court,  the  first  time  in  last  Easter 
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Term  bjr  Wood  for  the  plaintiff  in  error  and  Lambe  for  the  defendants, 
and  now  by  Law  for  the  former  and  Gibbs  for  the  latter. 

Arguments  for  the  plaintiff  in  error :  The  principal  question  is, 
whether  a  compliance  with  the  printed  proposals,  which  are  referred  to 
in  the  polk'}-  of  insurance,  requiring  {inter  alia)  a  certificate  under  the 
hands  of  the  minister,  churchwardens,  and  reputable  householders,  be 
or  be  not  a  condition  precedent  to  the  right  of  the  plaintiffs  below  to 
recover  ;  if  it  be,  the  plaintiffs  below  were  not  entitled  to  recover,  and 
consequently  the  judgment  of  the  Court  of  Common  Pleas  must  be 
reversed.  Now  the  proposals  referred  to  in  the  deed  constitute  a  part 
of  the  deed,  and  must  be  taken  as  incorporated  into  it.  By  those,  the 
trustees  for  the  Phoenix  Office  engaged  to  pay  only  on  condition  that 
the  insured  give  notice  of  the  loss,  deliver  in  a  particular  of  the  loss, 
&c,  and  procure  a  certificate  of  the  minister,  churchwardens,  and 
householders.  In  this  case,  the  insured  have  only  complied  with  the 
two  former  of  these  conditions,  and  therefore  the  trustees  for  the  fire 
office  are  not  answerable  ;  the  certificate  of  some  of  the  householders 
alone,  without  the  signatures  also  of  the  minister  and  churchwardens, 
not  being  sufficient.  This  stipulation  is  made  in  order  to  guard  the 
insurance  office  from  the  manifold  frauds  that  would  otherwise  be 
practised  upon  them  by  wicked  and  designing  men  ;  nor  is  there  any 
thing  illegal  or  even  unreasonable  in  this  precaution,  the  public  as  well 
as  the  insurance  office  being  so  deeply  interested  in  the  preservation  of 
houses  from  losses  by  wilful  fires.  The  language  the  office  hold  out  to 
the  public  is  this  :  "  We  will  not  insure  any  individual  whose  character 
is  not  known  to  the  minister,  churchwardens,  and  some  of  his 
neighbors."  Individuals  may  or  may  not  enter  into  this  engagement 
at  their  option ;  it  is  a  mere  voluntary  act  on  their  part ;  but  when 
they  do  enter  into  the  contract,  they  must  be  bound  by  eveiy  part  of 
it.  If  this  were  not  to  operate  as  a  condition  precedent,  it  could  have 
no  effect  whatever ;  for  as  this  is  a  deed-poll,  in  which  there  is 
no  covenant  by  the  assured,  the  insurance  office  would  have  no  remedy 
against  them  if  they  did  not  comply  with  the  condition.  Then,  if  this 
be  a  condition  precedent,  it  is  no  excuse  for  the  insured  to  say  that  he 
cannot  procure  the  certificate  required.  They  engaged  at  all  events  to 
procure  it  before  they  called  on  the  insurance  office  to  indemnifj'  them 
for  the  loss  they  sustained,  and  nothing  can  be  considered  as  a  dispen- 
sation with  that  but  some  act  of  the  insurance  office  themselves,  which 
is  not  shown  here.  It  will  bo  contended,  however,  that  the  minister 
and  churchwardens  wrongfully  refused  to  sign  the  certificate  without 
any  reasonable  or  probable  cause  ;  but  that  fact,  even  if  true,  is  imma- 
terial in  this  case,  because  the  assured  engaged  that  this  certificate 
should  at  all  events  be  produced  before  their  right  of  calling  on  the 
insurers  attached.  If  a  party  undertake  that  a  condition  shall  be 
performed  by  a  stranger,  and  the  latter  refuses,  this  is  no  excuse,  unless 
such  refusal  be  procured  by  the  other  party.  1  Rol.  Abr.  415,  452  ; 
Doughty  v.  Neal,  1  Saund.  216  ;  Hesketh  v.  Gray,  Say.  185  ;  G-ruit  v. 
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Pinnel,  5  Vin.  Abr.  207 ;  Daviesw.  Mure,  cited  IT.  R.  642  ;  Pole  v.  Har- 
robin,  cited  ib.  644  ;  and  Campbell  v.  French,  6  T.  R.  200.  So,  though 
the  condition  be  highly  improbable  :  1  Rol.  Abr.  420  ;  Co.  Lit.  201,  206 
b. ;  Com.  Dig.  "  Condition,"  325,  348  ;  Godb.  76  ;  and  there  is  no 
distinction  in  this  respect  between  commercial  and  other  instruments  ; 
a  condition  precedent  must  be  strictly  performed  as  well  in  the  one 
case  as  in  the  other :  Campbell  v.  French.  But  it  is  not  true  that  the 
minister  and  churchwardens  did  without  any  reasonable  or  probable 
cause  refuse  to  certify ;  for  they  were  requested  to  certify  that  they 
believed  that  the  insured  had  sustained  a  loss  amounting  to  7,000/., 
whereas  it  appears  by  the  verdict  that  their  loss  did  not  exceed  3,000Z. 
And  independently  of  all  analogous  cases,  there  are  two  determinations 
of  the  Court  of  Common  Pleas  on  the  policies  of  the  Sun  Fire  Office, 
which  are  couched  nearly  in  the  same  terms  with  the  present  policy,  in 
favor  of  the  insurance  office.  Routledge  v.  Burrell,  1  H.  Bl.  Rep.  254  ; 
and  Oldman  v.  Bewicke,1  Hil.  26  Geo.  III.,  C.  B.  In  the  last  case  the 
declaration  stated  that  persons  sustaining  any  loss  by  fire  were  to  give 
notice,  &c,  to  deliver  in  an  account  of  their  loss,  &c,  and  procure  a 
certificate  under  the  hands  of  the  minister  and  churchwardens,  together 
with  some  other  reputable  inhabitants,  &c,  not  concerned  in  such  loss, 
&c,  "but  until  such  affidavit  and  certificate  of  such  loss  should  be 
made  and  produced,  the  loss  money  should  not  be  payable."  The 
defendant  pleaded,  1st.  That  the  premises  were  wilfully  set  on  fire  ;  and 
2d.  That  the  bankrupt  had  no  interest  in  the  premises.  After  verdict 
for  the  plaintiff  for  3,000Z.,  a  motion  was  made  in  arrest  of  judgment, 
which  after  argument  was  made  absolute;  Gould,  J.,  saying,  "until 
such  affidavit  is  made  and  certificate  procured,  the  money  is  not  payable  ; 
the  time  of  pajment  therefore  is  not  yet  come.  Though  he  be  a  bona 
fide  sufferer,  still  he  is  not  entitled  without  a  certificate.  The  stipula- 
tion is  a  condition  precedent,  that  there  shall  be  a  certificate  that  there 
was  no  kind  of  fraud."  If  then  the  procuring  of  this  certificate  be  a 
condition  precedent,  as  it  is  not  alleged  in  the  declaration  that  such 
a  certificate  was  procured,  it  cannot  be  presumed  even  after  verdict ; 
for  this  is  a  defective  title  appearing  in  the  declaration  itself. 

Arguments  for  the  defendants  in  error :  It  may  be  admitted 
that,  if  the  procuring  of  the  certificate  be  a  strict  condition  precedent, 
no  right  of  action  could  accrue  to  the  insured  until  they  had  procured  it ; 
therefore  none  of  the  cases  cited  of  strict  conditions  precedent  need  be 
disputed.  But  on  adverting  to  the  printed  proposals  it  will  be  seen 
that  the  procuring  of  the  certificate  is  not  a  condition  precedent,  but  a 
mere  regulation  of  the  fire  office.  There  is  a  marked  distinction  in  the 
penning  of  the  proposals  between  the  first,  which  speaks  of  a  loss  by 
invasion,  and  the  others,  of  which  that  respecting  the  certificate  is  one. 
In  the  former  the  insurance  office  expressly  stipulate  that  they  will 
not  be  answerable  ;  but  immediately  afterwards,  speaking  of  the  other 

i  See  2  H.  Bl.  577,  note  (a).  — Ed. 
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articles,  they  studiously  change  the  language  :  "  And  also  all  persona 
insured  shall  give  notice,  procure  a  certificate,"  &c.  But  these  are  evi 
dently  mere  regulations  in  the  office ;  and  in  order  to  construe  this  to 
be  a  condition  precedent,  the  Court  must  vary  the  terms  of  the  propo- 
sals, and  instead  of  "  and  also,"  must  substitute  words  like  these,  "  and 
until  all  persons  insured  shall  have  given  notice  and  procured  a  certifi- 
cate, &c,  the  insurers  will  not  be  answerable."  The  variation  of  ex- 
pression in  these  proposals  strongly  shows  the  intention  of  the  parties, 
which,  according  to  the  case  of  Hotham  v.  The  East  India  Company, 
must  be  the  rule  of  decision.  The  procuring  of  a  certificate  is  not  a 
fact  on  which  the  plaintiff's  title  is  founded ;  it  is  merely  evidence  of 
that  title  ;  but  here  that  title  is  made  out  without  it.  Taking  the  whole 
of  the  instruments  together  it  appears  to  have  been  the  intention  of  the 
parties  that  the  assured  should  recover  for  any  loss,  provided  there  was 
no  fraud  on  their  part ;  here  the  loss  by  fire  is  ascertained  by  the  ver- 
dict, and  all  fraud  on  their  part  is  negatived.  It  may  be  admitted  that 
these  regulations  must  be  complied  with  as  far  as  the  assured  them- 
selves can  comply :  but  here  was  a  compliance  cy  pres ;  the  assured 
did  every  thing  in  their  power  to  comply  with  them  ;  they  gave  notice, 
delivered  in  an  account,  and  procured  a  certificate  by  four  reputable 
householders,  and  also  required  the  signatures  to  it  of  the  minister  and 
churchwardens,  which  the  latter  wrongfully  and  without  any  reason- 
able or  probable  cause  refused.  But  such  improper  refusal  ought  not 
to  prejudice  the  right  of  the  assured,  who  did  every  thing  required  on 
their  parts  to  be  performed.  In  Moser  and  another  v.  The  Church- 
wardens and  Overseers  of  the  United  Parishes  of  St.  Magnus  and  St. 
Margaret,  in  Trinity  Term,  1795,  a  bill  for  relief  was  brought  against 
the  defendants,  who  had  employed  the  plaintiffs  to  fix  up  two  stoves 
in  the  church  of  St.  Magnus,  under  an  agreement  by  which  the  plain- 
tiffs engaged  to  complete  the  work  on  or  before  a  certain  day  "  to  the  sat- 
isfaction of  Mr.  Trecker,  a  survej'or,"  and  the  money  was  to  be  paid  on 
a  given  day,  "  in  case  the  said  survej-or  should  certify  that  the  same  was 
completed  agreeably  to  the  contract."  The  bill  stated  that  the  work 
was  finished  according  to  the  contract,  but  that  the  surveyor  refused  to 
certify,  &e.  On  the  hearing  of  the  cause  it  was  argued  on  behalf  of  the 
defendants  that  the  bill  should  be  dismissed  because  the  plaintiffs  had 
their  remedy  at  common  law,  it  being  a  fair  and  direct  issue  to  try 
whether  the  certificate  was  or  was  not  properly  withheld  by  the  sur- 
veyor, and  the  surveyor  having  no  right  to  refuse  the  certificate  arbi- 
trarily ;  and  upon  this  ground  the  Master  of  the  Eolls  dismissed  the 
bill.  It  is  clear  also,  from  the  possibility  of  a  loss  happening  in  extra- 
parochial  places  where  there  is  no  minister,  or  in  small  hamlets  where 
there  are  no  churchwardens,  that  it  was  not  the  intention  of  the  parties 
that  the  procuring  of  a  certificate  should  be  considered  as  a  condition 
precedent  to  the  right  of  the  assured  to  recover.  This  case  is  distin- 
guishable from  some  of  the  analogous  cases  cited,  and  from  the  two 
cases  of  the  Sun  Fire  Office.     In  Davies  v.  Mure,  where  the  defendants 


SECT.  I.]  "WORSLEY  V.   "WOOD.  477 

had  covenanted  that  if  the  ship  (which  was  a  merchants'  ship)  should 
he  taken,  &c,  and  it  should  appear  to  a  court-martial  that  the  ship's 
company  had  made  the  utmost  defence  they  were  able,  they  would  pay 
the  value,  &c,  Lord  Mansfield  directed  an  inquiry  to  be  made  at  the 
Admiralty  as  to  the  usage,  on  whose  requisition  courts-martial  were 
held  on  losses  of  merchants'  ships.  Now  that  inquiry  was  wholly  im- 
material, if  the  Court  thought  that  the  procuring  of  a  court-martial 
by  the  plaintiff  was  a  condition  precedent  to  his  right  of  action.  In 
that  case,  as  well  as  the  case  of  Campbell  v.  French,  the  party  had  not 
done  everj'  thing  in  his  power  to  perform  the  condition,  and  therefore 
he  could  not  rely  on  a  performance  cy  pres.  And  with  regard  to  the 
two  other  cases  of  Eoutledge  v.  Burrell  and  Oldman  v.  Bewicke,  the 
same  answer  may  be  given  to  both :  there  the  words  of  the  printed 
proposals  differed  from  the  words  here  in  this  essential  article,  that 
there  it  was  expressly  agreed  that  "  until  such  affidavit  and  certificate 
of  such  the  insured's  loss  should  be  made  and  produced,  the  loss  mone}' 
should  not  be  payable."  But  the  insertion  of  those  words  by  the  Sun 
Fire  Office  in  their  proposals,  and  the  omission  of  them  by  the  Phoenix 
Office,  strongly  show  that  the  latter  did  not  mean  to  insist  on  the  pro- 
duction of  a  certificate  as  a  condition  precedent  to  the  right  of  the 
assured.  But  in  the  case  of  Hotham  v.  The  East  India  Company,  the 
Court  expressly  held  that  the  procuring  of  a  survey  to  be  taken  was 
not  a  condition  precedent,  and  there  the  words  are  stronger  than  in 
the  present  case,  "  that  no  allowance  should  be  made  for  short  tonnage, 
unless  it  should  be  made  to  appear  on  a  survey,"  &c. 

But  at  all  events  the  assured  may  recover  on  the  second  count  in  the 
declaration,  where  the  breach  assigned  is  for  not  referring  the  matter 
to  arbitration,  and  it  cannot  be  pretended  that  the  procuring  of  the  cer- 
tificate was  a  condition  precedent  to  the  reference  ;  the  consequence  of 
this  is,  that  a  venire  de  novo  must  issue  to  assess  damages  on  that 
count. 

In  reply,  as  to  the  second  ground,  it  was  said  that  the  same  objection 
applied  to  the  second  as  to  the  first  count ;  that  by  the  printed  pro- 
posals the  assured  were  to  give  notice  of  the  loss,  deliver  in  an  account, 
and  produce  the  certificate  required,  and  in  ease  (that  is,  after  those 
conditions  were  complied  with)  any  difference  arose,  the  matter  was  to 
be  referred  ;  and  that  to  the  second  count  there  was  a  plea  that  the  as- 
sured did  not  procure  the  certificate,  &c,  which  led  to  the  same  question 
as  arose  on  the  first  count  in  the  declaration. 

Lord  Kenyon,  C.  J.  The  second  point  respecting  the  venire  de  novo 
is  now  for  the  first  time  started,  no  notice  having  been  taken  of  it  on 
the  first  argument  here,  or  on  the  motion  to  arrest  the  judgment  in  the 
Court  of  Common  Pleas  ;  if  there  appeared  to  be  any  ground  for  it,  we 
would  desire  to  have  the  case  farther  investigated  ;  but  it  seems  to  me 
to  have  no  foundation,  because  the  objection  that  the  procuring  of  the 
certificate  is  a  condition  precedent  is  as  applicable  to  the  second  as  tc 
the  first  count  of  the  declaration. 
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This  case  requires  our  serious  consideration,  because  the  Court  of 
Common  Pleas  have  already  given  their  opinion  on  it  in  favor  of  the 
plaintiff's  claim,  though  it  has  been  suggested  that  it  was  not  the  unani- 
mous opinion  of  that  Court.1  We  are  called  upon  in  this  action  to 
give  effect  to  a  contract  made  between  these  parties  ;  and  if  from  the 
terms  of  it  we  discover  that  they  intended,  that  the  procuring  of  the 
certificate  by  the  assured  should  precede  their  right  to  recover,  and 
that  it  has  not  been  procured,  we  are  bound  to  give  judgment  in  favor 
of  the  defendant  below.  These  insurance  companies,  who  enter  into 
very  extensive  contracts  of  this  kind,  are  liable  (as  we  but  too  fre- 
quently see  in  courts  of  justice)  to  great  frauds  and  impositions  ;  com- 
mon prudence,  therefore,  suggests  to  them  the  propriety  of  taking  all 
possible  care  to  protect  them  from  frauds  when  they  make  these  con- 
tracts. The  Phoenix  Company  have  provided,  among  other  things, 
that  the  assured  should,  as  soon  as  possible  after  the  calamity  has  hap- 
pened, deliver  in  an  account  of  their  loss,  and  procure  a  certificate 
under  the  hands  of  the  minister  and  churchwardens,  and  of  some  repu- 
table householders  of  the  parish,  importing  that  they  knew  the  charac- 
ter and  circumstances  of  the  assured,  and  believed  that  the}'  had 
sustained  the  loss  without  any  kind  of  fraud.  That  this  is  a  prudent 
regulation,  this  very  case  is  sufficient  to  convince  us  ;  for  it  appears  on 
the  record,  that  soon  after  the  Are  the  assured  delivered  in  an  account 
of  their  loss,  which  they  said  amounted  to  7,000/.,  that  they  obtained  a 
certificate  from  some  of  the  reputable  inhabitants  that  the  loss  did 
amount  to  that  sum,  and  that  the  jury  after  inquiring  into  all  the  cir- 
cumstances were  of  opinion  that  the  loss  did  not  exceed  3,0007.  ;  and 
yet  it  is  also  stated  that  the  minister  and  churchwardens,  who  refused 
to  certify  that  they  believed  that  the  loss  amounted  to  7,000/.,  wrong- 
fully and  without  any  reasonable  or  probable  cause  refused  to  sign  such 
certificate.  The  great  question  here  is,  Whether  or  not  it  was  the 
intention  of  these  parties  that  that  certificate  should  precede  payment 
by  the  insurance  office  ;  now  it  seems  to  me  from  the  printed  proposals 
that  it  was  their  intention  that  it  should  precede  payment.  What  is  a 
condition  precedent,  or  what  a  condition  subsequent,  is  well  expressed 
by  my  brother  Ashhurst  in  the  case  of  Hotham  v.  The  East  India 
Company,  to  which  I  refer  in  general.  If  there  be  a  condition  prece- 
dent to  do  an  impossible  thing,  the  obligation  becomes  single  ;  but 
however  improbable  the  thing  may  be,  it  must  be  complied  with,  or  the 
right  which  was  to  attach  on  its  being  performed  does  not  vest.  If 
the  condition  lie,  that  A.  shall  enfeoff  B.,  and  A.  do  all  in  his  power  to 
perform  the  condition,  and  B.  will  not  receive  livery  of  seisin,  yet  from 
the  time  of  Lord  Coke  to  the  present  moment,  it  has  not  been  doubted 
but  that  the  right  which  was  to  depend  on  the  performance  of  that 
condition  did  not  arise.  In  the  case  of  Hesketh  v.  Gray,  which  has 
been  cited  as  a  determination  in  this  court,  there  was  also  an  applica- 

1  Mr  J  Heath  differed  from  the  rest  of  the  Court  of  C.  B. 
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tion  to  the  Great  Seal,  at  the  time  when  Lord  Chief  Justice  Willes  was 
the  first  commissioner,  to  dispense  with  the  condition,  which  was,  that 
the  Bishop  of  Chichester  should  accept  the  resignation  of  a  living ;  but 
it  was  held,  that  there  was  no  ground  for  a  court  of  equity  to  interfere. 
This  Court  also  held,  when  the  case  came  before  them,  that  it  was  a  con- 
dition precedent,  and  must  be  performed. 

In  this  case,  however,  it  is  said  that,  though  the  minister  and  church- 
wardens did  not  certify,  some  of  the  inhabitants  did  certify,  and  that 
that  was  sufficient,  it  being  a  performance  of  the  condition  cy  pres. 
But  I  confess,  I  do  not  see  how  the  terms  cy  pres  are  applicable  to  this 
subject ;  the  argument  for  the  plaintiffs  below  goes  to  show  that  if  none 
of  the  inhabitants  of  this  parish  certified,  a  certificate  by  the  inhabi- 
tants of  the  next  or  of  any  other  parish  would  have  answered  the  pur- 
pose. But  the  assured  cannot  substitute  one  thing  for  another.  In  the 
case  of  Campbell  v.  French,  we  explained  the  grounds  of  this  doctrine, 
and  said  that  the  party  who  had  not  complied  with  the  condition  could 
not  substitute  other  terms  or  conditions  in  lieu  of  those  which  all  the 
parties  to  the  contract  had  originally  made.  So  here  it  was  competent 
to  the  insurance  office  to  make  the  stipulations  stated  in  their  printed 
proposals  ;  they  had  a  right  to  say  to  individuals  who  were  desirous  of 
being  insured,  "Knowing  how  liable  we  are  to  be  imposed  upon,  we 
will,  among  other  things,  require  that  the  minister,  churchwardens,  and 
some  of  the  reputable  inhabitants  of  your  parish  shall  certify  that  they 
believe  that  the  loss  happened  by  misfortune  and  without  fraud,  other- 
wise we  will  not  contract  with  you  at  all."  If  the  assured  say  that  the 
minister  and  churchwardens  may  obstinately  refuse  to  certify,  the 
insurers  answer,  "  We  will  not  stipulate  with  you  on  any  other  terms." 
Such  are  the  terms  on  which  I  understand  this  insurance  to  have  been 
effected  ;  and,  therefore,  I  am  clearly  of  opinion,  that  there  is  no  founda- 
tion for  the  action,  and  that  the  judgment  below  must  be  reversed. 

AsHHURST,  J.  The  question  is,  whether  the  certificate  required  be 
or  be  not  a  condition  precedent ;  if  it  be,  the  plaintiffs  below  cannot 
maintain  their  action.  It  is  perfectly  immaterial  whether  they  have 
entered  into  an  improvident  contract ;  if  they  choose  to  take  the  bur- 
den upon  themselves,  thej-  cannot  call  on  the  insurance  office  until  they 
have  complied  with  the  condition.  I  think  that  it  is  a  condition  prece- 
dent, and  that  the  assured  engaged  at  all  events  to  procure  the  certifi- 
cate before  the}'  applied  to  the  office  for  an  indemnity.  Nor  is  there 
any  thing  unreasonable  in  these  terms.  It  is  well  known  that  great 
frauds  are  sometimes  practised  on  the  insurance  offices  ;  and,  therefore, 
it  behooves  them  to  take  all  care  to  prevent  frauds.  In  order  to  guard 
more  effectually  to  protect  the  Phoenix  Company,  they  insist  on  having 
a  certificate  from  the  minister  and  churchwardens,  from  persons  who 
are  not  likely,  from  their  situations  in  life,  to  assist  in  such  frauds.  But 
as  the  plaintiff's  below  have  not  procured  that  certificate,  they  cannot 
maintain  this  action. 

Geose,  J.  Four  questions  arise  on  this  record :  First,  whether  the 
printed  proposals  are  to  be  taken  as  part  of  the  policy  of  insurance ; 
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Secondly,  whether  that  part  respecting  the  certificate  creates  a  condi- 
tion precedent ;  Thirdly,  if  it  does,  whether  the  assured  were  bound  to 
perform  the  conditions ;  Fourthly,  whether  they  have  performed  it. 
These  are  the  material  points.  On  the  first,  the  case  of  Routledge  v. 
Burrell  is  decisive  to  show  that  the  printed  proposals  are  to  be  taken 
as  part  of  the  policy.  The  second  point  also  seems  to  me  to  be  decided 
by  the  case  of  Oldman  v.  Bewicke.  For  though  the  words  in  both 
proposals  are  not  exactly  similar,  the  substance  is  the  same.  And  what 
my  brother  Ashhurst  said  in  the  case  of  Hotham  v.  The  East  India 
Company,  is  applicable  here,  that  there  are  no  precise  words  necessary 
to  make  either  a  condition  precedent  or  subsequent,  but  that  the  ques- 
tion must  depend  on  the  intention  of  the  parties.  As  to  the  third 
point,  the  cases  alluded  to  by  the  defendant's  counsel  (to  which  another 
in  22  Edw.  IV.,  26  b,  may  be  added)  are  strong  to  show  that  if  a  person 
engage  for  the  act  of  a  stranger,  he  must  procure  that  act  to  be  done. 
With  regard  to  the  last  point,  the  assured  have  not  obtained  the  certifi- 
cate required,  but  they  have  procured  a  certificate  which,  under  the 
circumstances  of  the  case,  they  consider  equivalent  to  it,  namely,  a 
certificate  by  some  of  the  reputable  inhabitants  of  the  parish.  It  is 
true  that  the  minister  and  churchwardens  were  not  bound  to  certify ; 
but  the  assured  undertook  to  procure  such  a  certificate  ;  that  is  a  con- 
dition on  performing  which  alone  the  Phoenix  Company  engaged  to 
pay  any  loss  that  might  arise.  It  is  admitted  that  the  assured  did  not 
procure  such  a  certificate  ;  but  they  say  that  the  minister  and  church- 
wardens wrongfully  and  without  any  reasonable  or  probable  cause 
refused  it ;  but  that,  if  true,  is  no  ground  for  supporting  this  action  ;  it 
is  a  misfortune  to  the  plaintiffs,  but  it  ought  not  to  prejudice  the  de- 
fendant. It  is  not  sufficient  that  there  is  no  probable  cause  for  not  cer- 
tifying, there  ought  to  be  a  probable  cause  to  induce  the  minister  and 
churchwardens  to  certify ;  they  ought  to  be  satisfied  with  the  truth  of 
the  loss  before  they  certify.  Here  the}-  were  requested  to  certify  that 
the  plaintiffs  had  sustained  a  loss  to  the  amount  of  7,000?.,  but  the  jury 
found  that  the  loss  only  amounted  to  3,000?.  ;  therefore,  the  minister 
and  churchwardens  could  not  in  conscience  sign  the  certificate  which 
was  offered  to  them.  If  the  certificate  which  the  assured  procured 
were  considered  as  a  compliance  with  this  condition,  a  certificate  by 
the  inhabitants  of  any  other  parish  might  equally  be  substituted  in  lieu 
of  that  which  was  required ;  but  it  is  not  competent  to  the  assured  to 
substitute  other  terms  for  those  which  were  the  foundation  of  this  con- 
tract. 

"With  regard  to  the  question  relative  to  a  venire  de  novo,  if  a  venire 
de  novo  were  awarded,  the  plaintiffs  could  not  recover  on  the  second 
count  for  want  of  a  certificate. 

Lawrence,  J.  If  the  matter  were  to  go  to  arbitration,  and  no  cer- 
tificate were  produced,  the  arbitrators  ought  to  determine  against  the 
plaintiffs  ;  therefore  it  would  answer  no  purpose  to  grant  a  venire  de 

ttOl'O. 

With  respect  to  the  principal  question,  this  is  an  action  to  recover 
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a  loss  which  the  insurance  office  are  only  liable  to  make  good  according 
to  the  terms  of  their  engagement.  There  is  no  ambiguity  in  those 
terms  ;  they  were  perfectly  well  known  to  all  parties,  and  the  plaintiffs 
below  must  be  considered  as  having  assented  to  them.  It  has  been 
argued,  however,  that  the  certificate  was  not  a  condition  precedent,  and 
that  the  plaintiffs'  right  attached  on  the  happening  of  a  fire  without 
fraud,  and  that  this  may  be  collected  from  the  difference  of  penning  the 
different  proposals.  But  it  does  not  seem  to  me  that  a  fire  without 
fraud  will  give  the  assured  a  right  of  action  ;  it  must  be  a  fire  accom- 
panied with  the  notice,  affidavit,  and  certificate,  specified  in  the  propo- 
sals. And  as  to  the  wording  of  the  different  articles,  that  speaking  of  a 
loss  by  foreign  enemies,  &c,  is  an  exception  ;  it  is  a  loss  for  which  the 
insurance  company  are  not  answerable ;  and  for  other  losses  they  are 
only  liable  on  certain  conditions.  Then  it  was  argued  on  behalf  of  the 
plaintiffs  below  that  it  was  sufficient  for  them  to  perform  the  conditions 
in  substance  ;  even  admitting  that  argument  to  be  well  founded,  there 
was  no  substantial  performance  here.  In  some  cases  in  the  books 
respecting  conditions  precedent,  where  the  thing  agreed  to  be  done  was 
in  effect  performed,  though  not  in  the  exact  manner,  nor  with  all  the 
circumstances  mentioned,  it  was  deemed  a  substantial  performance  ;  as 
where  the  condition  was  to  enfeoff,  a  conveyance  by  lease  and  release 
has  been  deemed  a  compliance.  So  if  the  condition  be  to  deliver  the 
will  of  the  testator,  and  he  delivers  letters  testamentary.  1  Rol.  Abr. 
426,  pi.  2,  4.  But  this,  instead  of  being  a  substantial  performance  of 
the  condition,  is  only  a  substitution  of  one  thing  for  another.  Suppose 
the  terms  of  this  contract  had  been  that  the  insurance  office  should  not 
pay  any  loss  unless  A.  B.  and  C.  certified,  it  would  not  have  been  suffi- 
cient for  E.  F.  and  G.  to  certify.  So  here  the  agreement  was  that  per- 
sons of  certain  characters  should  certify  ;  and  when  the  assured  substitute, 
for  such  a  certificate,  one  signed  by  persons  bearing  different  characters, 
it  is  the  same  as  a  certificate  signed  by  persons  of  different  names  from 
those  required.  Perhaps  it  is  difficult  to  ascertain  who  shall  be  called 
reputable  or  substantial  persons  ;  and  in  order  to  avoid  this  difficulty, 
the  insurance  office  insist  on  the  certificate  being  signed  by  persons 
who  hold  public  situations  in  the  parish.  These  terms  seem  highly 
reasonable  ;  it  is  a  duty  that  the  office  owe  to  the  public  as  well  as  to  them- 
selves to  take  every  precaution  to  protect  them  against  fraud  ;  and  unless 
some  such  check  as  the  present  were  interposed,  the  office  would  be 
holding  out  a  premium  to  wicked  men  to  set  fire  to  their  own  houses. 
Then  as  this  is  a  condition  precedent,  even  supposing  that  the  refusal 
by  the  minister  and  churchwardens  were  a  wrongful  act  in  them  (which 
I  do  not  admit  under  these  circumstances) ,  the  cases  are  uniform  to 
show  that  if  a  person  undertake  for  the  act  of  a  stranger,  that  act 
must  be  done.  Therefore  I  agree  that  the  judgment  below  must  be 
reversed.  Judgment  reversed.1 

1  Johnson  v.  Phoenix  Ins.  Co.,  112  Mass.  49,  accord.     Compare  Blacksmith  u.  Eel 
lows,  3  Seld.  401,  414-417.  —  Ed. 
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SHADFORTH  v.  HIGGIN. 
At  Nisi  Prius,  coram  Lord  Ellenborough,  Hilart  Term,  1813. 

[Reported  in  3  Campbell,  385.] 

Assumpsit  upon  the  following  agreement  signed  by  the  plaintiff  and 
defendant :  — 

"James  Shadforth,  part-owner  of  the  ship  Fanny,  of  300  tons, 
coppered  and  armed,  agrees  to  despatch  said  vessel  immediately  in 
ballast  direct  to  Jamaica,  and,  on  her  arrival  at  Rio  Nova  Bay,  Salt 
Gut,  and  St.  Ann's,  receive  a  full  and  complete  cargo  of  produce, 
consisting  of  sugar,  rum,  coffee,  and  pimento.  In  return  Messrs. 
Higgin  &  Co.  agree  to  provide  a  cargo  at  the  above  shipping  places, 
to  be  taken  on  board  in  the  usual  manner,  in  time  for  July  convoy, 
provided  she  arrives  out  and  ready  by  the  25th  of  June,  and  the  freight 
to  be  at  the  current  rate  as  given  to  other  vessels  loading  at  the  same 
time  and  same  ports." 

The  declaration  alleged  that  the  plaintiff  did  immediately  despatch 
the  vessel  in  ballast  to  Jamaica,  and  that,  on  her  arrival  at  Rio  Nova 
Ba}T,  she  was  afterwards,  to  wit,  on  the  3d  of  July,  and  from  thence  for 
a  long  space  of  time,  to  wit,  for  the  space  of  three  months  from  thence 
next  ensuing,  read}'  to  receive  at  Rio  Nova  Bay,  Salt  Gut,  and  St. 
Ann's,  aforesaid,  a  full  and  complete  cargo  of  produce,  according  to  the 
form  and  effect  of  the  said  agreement ;  yet  that  the  defendant  did  not 
nor  would  provide  a  cargo  for  the  said  vessel  at  the  above  shipping 
places,  or  any  or  either  of  them,  according  to  the  form  and  effect  of 
the  said  agreement,  whereby  the  said  ship  was  obliged  to  return  from 
Jamaica  without  any  cargo  being  loaded  on  board  thereof. 

The  ship  in  point  of  fact  did  not  reach  Jamaica  till  the  3d  of  July ; 
and  the  question  was,  whether  under  these  circumstances  the  defendant 
was  answerable  for  having  failed  to  furnish  her  with  a  full  cargo. 

Garrow,  S.  G.,  for  the  plaintiff,  contended  that  the  defendant  was 
bound  to  furnish  a  full  cargo  for  the  ship  at  all  events.  Provided 
she  arrived  out  and  was  ready  by  the  25th  of  June,  this  was  to  be  done 
in  time  to  enable  her  to  sail  with  the  July  convoy.  The  condition  of 
her  arriving  by  25th  June  only  applied  to  the  time  of  her  departure  on 
the  homeward  voyage.  If  by  any  accident  her  arrival  was  delayed 
beyond  the  clay  specified,  she  was  still  entitled  to  a  cargo  in  a  reason- 
able time,  as  if  the  proviso  and  the  mention  of  the  July  convoy  had  not 
been  introduced  into  the  agreement.  It  could  hardly  be  meant,  that 
where  the  owner  was  absolutely  bound  to  despatch  his  ship  to  Jamaica, 
if  she  arrived  a  day  later  than  was  expected,  the  freighter  might  send 
her  home  empty. 

Lord  Ellenborough.  I  think  the  arrival  of  the  ship  by  the  25th 
June  was  a  condition  precedent.     The  freighter  might  know  that,  if  she 
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arrived  by  that  day,  he  could  easily  provide  a  cargo  for  her ;  but  that 
afterwards  it  might  be  impossible.  He  might  have  had  goods  of  his 
own,  which  it  was  essentially  necessary  should  be  shipped  by  that  day, 
and  which  he  was  therefore  compelled  to  load  on  board  another  vessel. 
It  would  be  a  great  hardship  upon  the  freighter,  if  he  were  bound  to 
provide  a  freight  for  a  vessel  which  arrives  at  a  season  of  the  year  when 
there  is  no  produce  ready  for  shipping  in  the  island.  If  the  freighter  is 
liable,  although  the  ship  does  not  arrive  till  a  week  after  the  day  agreed 
upon,  where  is  the  line  to  be  drawn?  I  think  the  fair  interpretation  of 
the  instrument  is  that,  unless  the  ship  arrived  by  the  25th  June,  the 
defendant's  liability  was  to  be  at  an  end. 

The  plaintiff  likewise  failed  in  establishing  another  agreement  de- 
clared upon  for  the  loading  of  the  ship,  and  submitted  to  be  nonsuited. 


FREEMAN  v.  TAYLOR. 

In  the  Common  Pleas,  November  25,  1831. 

[Reported  in  8  Bingham,  124.] 

Assumpsit  to  recover  damages  for  the  breach  of  a  contract  of  charter- 
party,  whereby  the  defendant  chartered  of  the  plaintiff  "The  Edward 
Lombe,  for  a  voyage  from  London  to  Madeira  and  the  Cape  of  Good 
Hope,"  thence  "with  all  convenient  speed"  to  Bombay,  where  the 
defendant  was  to  load  the  ship  with  a  cargo  of  cotton  and  other  goods, 
and  from  Bombay  back  to  London,  the  cabins  and  between-decks  of  the 
vessel  being  reserved  for  the  benefit  of  the  plaintiff.  The  plaintiff 
averred  performance  of  the  charter-party  on  his  part,  and  alleged  a 
breach  by  the  defendant  in  refusing  to  furnish  any  cargo  for  the  ship  at 
Bombay.1    The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Tindal,  C.  J.,  London  Sittings  after  Trinity  Term, 
1830,  it  appeared  that  the  ship  sailed  from  London  on  the  20th  of  May, 
1828,  with  a  cargo  shipped  by  the  defendant  for  Bombay,  and  arrived 
at  the  Cape  of  Good  Hope  on  the  28th  of  September  following.  She 
might  have  proceeded  on  her  voyage  on  the  30th  ;  but  the  captain 
detained  her  till  the  8th  of  October,  being  occupied  in  stowing  the 
between-decks  on  his  own  account  with  a  cargo  of  mules  and  cattle 
for  the  Mauritius.  On  the  4th  of  October,  the  defendant's  agents  at  the 
Cape  protested  against  the  delay,  and  against  the  ship's  going  to  the 
Mauritius,  on  the  ground  that  it  was  out  of  her  course.  The  captain, 
however,  insisted  that  it  was  not  out  of  the  course,  nor  any  violation  of 

1  The  original  report  sets  out  the  declaration  with  great  prolixity;  but  as  no 
question  arose  upon  it,  this  short  statement  has  been  here  substituted  in  its 
place. —  Ed. 
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the  terms  of  the  charter-party.  He  proceeded  accordingly,  arrived  at 
the  Mauritius  on  the  10th  of  November,  and  remained  there  till  the 
19th,  discharging  his  mules  and  cattle.  On  the  19th  he  sailed  for  Bom- 
bay, where  he  arrived  on  the  9th  of  January,  1829,  —  six  or  seven 
weeks  later  than  he  would  have  arrived,  if,  on  the  28th  of  September, 
he  had  sailed  direct  from  the  Cape  of  Good  Hope  to  Bombay.  In  the 
mean  time,  several  ships  had  arrived  at  Bombay,  which  left  England 
subsequently  to  The  Edward  Lombe  ;  and  the  defendant's  agents  re- 
fused to  procure  a  cargo  of  cotton  to  freight  that  ship  back.  The  cap- 
tain remained  at  Bombay  till  the  17th  of  March,  during  which  time 
he  took  on  board,  on  his  own  account,  whatever  goods  he  could  procure, 
and  then  proceeded  to  Ceylon  for  further  cargo,  with  which  he  returned 
to  London. 

The  plaintiff  by  this  action  sought  to  recover  the  difference  in  value 
between  the  freight  so  earned  and  that  which  would  have  accrued 
from  the  defendant's  cargo  of  cotton.  The  freight  for  the  voyage  out 
had  been  paid,  partly  in  advance. 

The  Chief  Justice  told  the  jury  thafr,  inasmuch  as  the  freighter  might 
bring  his  action  against  the  owner,  and  recover  damages  for  any  ordi- 
nary deviation,  he  could  not,  for  such  a  deviation,  put  an  end  to  the 
contract ;  but  if  the  deviation  was  so  long  and  unreasonable  that,  in 
the  ordinary  course  of  mercantile  concerns,  it  might  be  said  to  have 
put  an  end  to  the  whole  object  the  freighter  had  in  view  in  chartering 
the  ship,  in  that  case  the  contract  might  be  considered  at  an  end  ;  and 
he  left  it  to  the  jury  to  decide  whether  the  delay  here  was  of  such  a 
nature  as  to  have  put  an  end  to  the  ordinary  objects  the  freighter  might 
have  had  in  view  when  he  entered  into  the  contract. 

The  jury  found  for  the  defendant. 

Taddy,  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  verdict,  on  the 
ground  that  the  defendant's  remedy  for  the  alleged  deviation,  if  he 
had  been  injured  by  it,  was  by  cross-action ;  and  that  he  was  not  at 
libertj',  in  the  exercise  of  his  own  discretion,  to  put  an  end  to  the  con- 
tract between  him  and  the  plaintiff.  The  engagement  to  sail  from  the 
Cape  with  all  reasonable  speed  was  not  a  condition  precedent,  but  an 
independent  covenant,  for  the  breach  of  which  the  defendant  might  be 
entitled  to  sue  ;  it  did  not  go  to  the  whole  of  the  consideration  for  the 
defendant's  contract,  as  was  manifest  from  the  circumstance  that  the 
defendant  had  not  shown  that  his  object  in  hiring  the  ship  had  been  de- 
feated by  the  plaintiff's  delay.  Unless  it  went  to  the  whole  consider- 
ation, it  was  not  a  condition  precedent,  the  neglect  of  which  would 
entitle  the  defendant  to  determine  the  contract.1  .   .   . 

Wilde  and  Bompas,  Serjts.,  showed  cause.  The  verdict  of  the  jury, 
coupled  with  the  previous  direction,  amounts  to  a  finding  that  the 
object  of  the  charterer's  contract  was  entirely  defeated  by  the  unjusti- 
fiable delay  of  the  plaintiff;  it  follows,  therefore,  that  the  engagement 

1  The  learned  Serjeant  here  stated  the  cases  of  Bornmann  v.  Tooke,  Haveloeke  v. 
Geddes,  and  Davidson  v.  Gwynne.  —  Ed. 
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to  proceed  from  the  Cape  with  all  reasonable  speed  was  a  condition 
precedent,  going  to  the  entire  consideration  for  the  contract ;  and  as 
such,  while  the  contract  remained  executory,  the  breach  of  it  was  an 
answer  to  the  plaintiff's  demand.  Boone  v.  Eyre,1  Duke  of  St.  Albans  v. 
Shore.  The  plaintiff  having  by  his  wilful  act  defeated  the  object  of 
the  defendant,  has  no  longer  any  claim  against  him.  Thus,  in  Soames 
v.  Lonergan,2  where  the  charterers  of  a  ship  for  a  voyage  from  Cadiz 
to  St.  Bias,  and  thence  to  Guayaquil,  to  take  in  a  homeward  cargo, 
caused  another  ship  to  be  chartered  on  their  account  to  go  out  in 
ballast  and  bring  home  a  cargo  from  Guayaquil,  with  a  proviso  that, 
in  the  event  of  the  non-arrival  of  the  first  mentioned  ship  at  Guayaquil, 
then  the  second  charter  should  be  void:  it  was  held,  that  "non- 
arrival  "  meant  non-arrival  within  such  time  as  might  answer  the 
purposes  of  the  charter  of  the  second  ship  ;  and  that  the  first  ship  not 
having  arrived  in  time  to  answer  those  purposes,  and  the  dela,j  not 
having  been  attributable  to  the  charterers,  the  charter  of  the  second 
ship  was  void,  and  the  charterers  were  not  bound  to  provide  a  home- 
ward cargo  for  her.  In  Touteng  v.  Hubbard,8  where  a  British  merchant 
chartered  a  Swedish  ship  on  a  voyage  to  St.  Michael's  for  a  cargo  of 
fruit,  and  the  charter-party  contained  the  usual  exception  against  the 
restraint  of  princes,  the  ship  having  been  prevented  from  reaching  St. 
Michael's  within  the  fruit  season  by  an  embargo  laid  on  Swedish 
vessels  by  the  British  government,  it  was  held  the  Swedish  owner 
could  not,  by  proceeding  on  the  voyage  after  the  embargo  was  taken 
off,  entitle  himself  to  recover  the  freight  against  the  British  merchant. 
So  in  Shadforth  v.  Higgin,  where  a  ship  was  freighted  to  go  in  ballast 
to  Jamaica,  and  bring  home  a  cargo  from  thence,  and  the  freighter 
undertook  to  provide  a  full  cargo  for  her  in  time  for  the  July  convoy, 
provided  she  arrived  out  and  was  ready  by  the  25th  of  June,  it  was 
held  that,  as  she  did  not  arrive  out  till  after  the  25th  of  June,  the 
freighter  was  entirety  discharged  from  his  contract  to  furnish  a  cargo. 

In  the  cases  relied  on  for  the  plaintiff,  either  the  stipulation  was  no 
condition  precedent,  or  it  did  not  appear,  as  in  the  present  case,  that 
the  party  had  been  deprived  of  the  benefit  of  the  contract.  Thus, 
in  Bornmann  v.  Tooke,  there  was  no  finding  that  the  object  of  the 
defendant  had  been  defeated.  In  Havelock  v.  Geddes  the  defendant 
made  use  of  the  ship,  and  thereby  waived  the  right  of  insisting  on  sea- 
worthiness as  a  condition  precedent.  In  Davidson  v.  Gwynne  the 
benefit  of  the  voyage  was  obtained,  although  the  ship  did  not  sail  ac- 
cording to  agreement  with  the  first  convoy.  Whether  or  not  a  stipu- 
lation shall  operate  as  a  condition  precedent,  and  goes  to  the  entire 
consideration,  depends,  says  Lord  Ellenborough,  not  on  any  formal 
arrangement  of  the  words,  but  on  the  sense  and  reason  of  the  thing, 
as  it  is  to  be  collected  from  the  whole  contract :  Ritchie  u.  Atkinson  ; 
and  on  that  principle  all  the  cases  may  be  reconciled  :  Thomas  v.  Cad- 

i  2  W.  Blacks.  13J2.  2  2  B.  &  C.  664.  »  3  B.  &  P.  291. 
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walladei,  Goodisson  v.  Nunn,  Porter  v.  Shepherd,1  Campbell  v.  Jones, 
Cook  v.  Jennings,2  Glazebrook  v.  Woodrow,  Smith  v.  Wilson,  Storer  v. 
Gordon,  Fothergill  v.  Walton.  Com.  Dig.  Condition  precedent,  G.  5,  is 
express  that  it  ought  to  be  performed  within  a  reasonable  time. 

Taddy.  The  defendant  having  had  the  benefit  of  the  outward 
voyage,  and  having  adduced  no  proof  of  loss  occasioned  by  the  late 
arrival  of  the  ship  at  Bombay,  it  was  not  competent  to  the  jury  to  find 
that  the  whole  object  of  the  contract  was  defeated.  In  Touteng  v. 
Hubbard,  Soames  v.  Lonergan,  and  Shadforth  v.  Higgin,  nothing  was 
done  for  the  benefit  of  the  charterers  on  the  outward  voyage  ;  the  ships 
went  out  in  ballast.  And  in  Havelock  v.  Geddes,  Lord  Ellenborough 
said,  "Had  the  plaintiff's  neglect  precluded  the  defendants  from  mak- 
ing any  use  of  the  vessel,  it  would  have  gone  to  the  whole  considera- 
tion, and  might  have  been  insisted  upon  as  an  entire  bar ;  but  as  the 
defendants  have  had  some  use  of  the  vessel,  notwithstanding  the  plain- 
tiff's neglect,  the  plaintiff's  covenant  is  to  be  considered  as  going  to  a 
part  only;  the  consideration  has  not  wholly  failed,  and  the  covenant 
cannot  be  looked  upon  as  having  raised  a  condition  precedent,  but 
merely  gives  the  defendants  a  right  under  a  counter  action  to  such 
damages  as  they  can  prove  they  have  sustained  from  such  neglect." 
[Tindal,  C.  J.  The  plaintiff  here  has  been  paid  for  the  outward  voy- 
age.] Still  Bornmann  v.  Tooke  and  Constable  v.  Cloberie  are  express 
authorities  to  show  that  the  stipulation  here  as  to  proceeding  direct  to 
Bombay  was  not  a  condition  precedent.  Goodisson  v.  Nunn,  Glaze- 
brook  v.  Woodrow,  and  Kingston  v.  Preston,  there  cited,  were  all  cases 
of  sale  and  purchase,  involving  concurrent  conditions,  which  could  not 
be  pleaded  one  against  the  other,  and  inapplicable  to  the  present  case  ; 
but  Campbell  v.  Jones  is  in  point  for  the  plaintiff.  There  A.,  in  con- 
sideration of  250/.  paid  by  B.,  and  of  the  further  sum  of  250Z.  to  be 
paid,  &c,  covenanted  that  he  would,  with  all  possible  expedition, 
instruct  B.  in  a  certain  mode  of  bleaching  linen  (for  which  h&  had 
obtained  a  patent)  ;  and  B.  covenanted  that  he  would,  on  or  before  the 
25th  of  February,  1794,  or  sooner  if  A.  should  before  that  time  have 
instructed  him,  &c,  pay  the  further  sum  of  250/.  ;  it  was  held  that  the 
covenants  of  A.  and  B.  were  independent  covenants  ;  and  that  A.  might 
sue  B.  for  the  250L,  without  averring  that  he  had  taught  B.  the  mode 
of  bleaching  linen,  &c. 

Cur.  adv.  vult. 

Tindal,  C.  J.  This  was  an  action  of  assumpsit  upon  a  charter  by 
the  plaintiff  to  the  defendant  of  the  ship  Edward  Lombe,  from  London 
to  Madeira  and  the  Cape  of  Good  Hope,  and  thence  to  Bombay  and 
back ;  the  plaintiff  claiming  a  compensation  in  damages  against  the 
defendant  for  not  loading  the  ship  with  a  cargo  of  cotton  at  Bombay. 

At  the  trial  it  appeared  in  evidence,  that,  instead  of  proceeding  by 

i  6  T.  R.  665.  MT.E.  381. 
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the  direct  and  usual  course  from  the  Cape  of  Good  Hope  to  Bombay, 
the  captain  made  a  deviation  to  the  island  of  Mauritius  ;  and  that  the 
defendant's  agents  at  Bombay,  in  consequence  of  such  deviation,  re- 
fused to  find  a  cargo. 

The  point  left  to  the  jury  at  the  trial  was,  whether  the  deviation  was 
of  such  a  nature  and  description  as  to  deprive  the  freighter  of  the  bene- 
fit of  the  contract  into  which  he  had  entered  ;  the  jury  being  told  that, 
if  such  was  their  opinion,  the  defendant  was  excused,  by  the  act  of  the 
plaintiff's  captain,  from  furnishing  a  cargo. 

The  jury  having  determined  that  question  in  the  affirmative,  and 
having  found  a  verdict  for  the  defendant,  a  motion  was  made  to  set  the 
verdict  aside,  and  for  a  new  trial,  on  the  ground  of  misdirection. 

But,  after  hearing  the  arguments  against  and  in  support  of  the  rule, 
we  are  of  opinion,  upon  the  same  principle  as  that  which  was  laid  down 
in  the  case  of  Mount  v.  Larkins,1  and  which  we  therefore  think  it  is 
unnecessary  to  repeat,  that  the  direction  was  right ;  and  we  therefore 
think  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


MORGAN  v.   BIRNIE. 
In  the  Common  Pleas,  April  17,  1833. 

[Beported  in  9  Bingham,  672.] 

This  was  an  action  on  a  builder's  contract,  by  which  it  was  stipu- 
lated, among  other  things,  that  all  the  proposed  erections  should  be 
done  in  a  good  and  workmanlike  manner,  and  with  good,  sound,  and 
well-seasoned  materials,  and  be  completed  to  the  reasonable  satisfaction 
of  A.  B.  Clayton,  or  other  the  architect  for  the  time  being  of  the  defendant, 
his  executors  or  administrators,  on  or  before  the  twenty- ninth  day  of 
October  next  ensuing  the  date  thereof,  or  such  further  day  as  the  said 
A.  B.  Clayton,  or  such  other  architect,  and  the  said  plaintiff  should 
mutually  agree  upon.  It  was  further  provided,  that  no  additions  or 
alterations  should  be  admitted  unless  directed  by  the  defendant,  his 
executors  or  administrators,  or  his  or  their  surveyor,  in  writing ;  nor 
should  any  additions  to  or  alterations  of  the  works  thereby  contracted 
for,  and  contained  in  the  particulars  therein  specified,  vitiate  or  vacate 
the  contract  thereby  made,  but  the  price  or  allowance  to  be  made  in 
respect  of  any  agreed  additions  or  alterations  should  be  added  to  or 
deducted  from  the  moneys  that  should  become  pa}-able  by  virtue  of  the 
said  memorandum  of  agreement  as  the  case  might  require,  such  price 
or  allowance  being  first  estimated  or  settled  by  the  surveyor  or  archi- 
tect of  the  said  defendant,  who  should  be  sole  arbitrator  in  settling 

»  8  Bing.  108. 


488  MORGAN   V.    BIRNTE.  [CHAP.   III. 

such  price  or  allowance,  and  all  disputes  that  should  or  might  arise  in 
or  about  the  premises :  And  the  defendant  thereby  promised  and 
agreed,  in  consideration  of  the  buildings  and  works  to  be  done  and 
executed  by  the  said  plaintiff,  in  manner  in  the  said  memorandum  of 
agreement  mentioned,  that  the  defendant  would  pay,  or  cause  to  be 
paid,  to  the  plaintiff,  the  sum  of  1,250?.  in  manner  following,  that  is  to 
say,  that  he  would  pay  or  cause  to  be  paid  such  a  sum  of  money  as 
would  be  equal  to  three-fourth  parts  of  the  price  of  the  works  thereby 
contracted  for,  which  should  have  been  executed  and  performed  accord- 
ing to  the  true  intent  and  meaning  of  the  said  memorandum  of  agree- 
ment, upon  receiving  a  certificate  in  writing  signed  by  the  said  A.  B. 
Clayton,  or  other  the  architect  of  the  defendant,  testifying  that  the 
flooring-joists  of  the  first  story  of  the  said  dwelling-house  had  been  ac- 
tually laid,  and  his  approval  of  the  works  so  executed  ;  such  further  sum 
of  money  as  would  be  equal  to  three-fourth  parts  of  the  price  or  value 
of  the  further  works  that  should  have  been  done  subsequently  to  the 
date  of  the  architect's  said  certificate,  upon  the  completion  of  the  carcase 
of  the  dwelling-house  ;  and  the  balance  or  sum  which  should  be  found 
due  to  the  plaintiff,  after  deducting  the  two  previous  payments,  within 
two  calendar  months  after  receiving  the  said  architect's  certificate  that 
the  whole  of  the  buildings  and  works  thereby  contracted  for  had  been 
executed  and  completed  to  his  satisfaction. 

The  work  having  been  completed,  the  plaintiff  sought  by  this  action 
to  recover  his  charges  for  some  additional  work  not  contained  in  the 
original  contract. 

At  the  trial  it  appeared  that  Mr.  Clayton,  the  architect,  had  examined 
and  approved  of  the  plaintiff's  charges  for  the  buildings  mentioned  in 
the  agreement,  and  had  written  the  following  letter  to  the  defendant, 
more  than  two  months  before  the  action  :  — 

With  this  you  will  receive  Mr.  Morgan's  account.  My  private  statement, 
showing;  the  variations  of  prices  and  qualities,  shall  be  copied  and  forwarded 
to  you.  As  regards  to  when  and  where  executed,  my  only  data  exist  in  my 
measuring  book,  which  shall  be  open  for  your  inspection  at  any  time  at  my 
office.  I  also  forward  you  the  drawings  marked  6  and  7,  and  the  original 
elevation  and  plan  submitted  to  the  commissioners  of  woods  and  forests. 

I  remain,  &c.  A.  B.  Clayton. 

March  24,  1832. 

This  letter  contained  an  account,  headed,  "  Final  statement  of  extras 
and  omissions  of  the  carcase  of  a  house  for  George  Birnie,  Esq.,  by  T. 
Morgan,  builder." 

A  letter  was  also  put  in,  addressed  to  Clayton  by  the  defendant, 
April  4,  1832,  in  which  he  asked  for  Clayton's  private  statement  of 
prices  and  quantities  ;  expressed  himself  anxious  to  have  the  matter 
speedily  settled,  and  made  no  objection  on  the  ground  of  not  having 
received  a  certificate.  But  as  it  did  not  appear  that  Mr.  Clayton  had 
ever  given  any  certificate  of  his  satisfaction  as  to  the  mode  in  which  the 
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work  had  been  executed,  Tindal,  C.  J.,  directed  a  nonsuit,  on  the  ground 
that  the  delivery  of  such  a  certificate  was  a  condition  precedent  to  the 
plaintiff 's  right  of  action. 

Spankie,  Serjt. ,  now  moved  to  set  aside  this  nonsuit  on  the  ground 
that  the  agreement  did  not  require  the  certificate  touching  the  additions 
to  be  in  writing ;  and  that  Mr.  Clayton's  allowance  of  the  plaintiff's 
charges  must  be  deemed  an  implied  certificate,  for  he  could  not  allow 
the  charges  to  be  correct  without  implying  thereby  that  the  building  had 
been  executed  to  his  satisfaction.  Besides,  it  might  be  doubtful  whether 
any  certificate  were  requisite  with  respect  to  charges  for  additional  work ; 
the  certificate  was  to  apply  only  to  the  building  as  originally  contracted 
for,  and  the  defendant  had  never  objected  to  pay  on  the  ground  that  a 
proper  certificate  had  not  been  rendered. 

Tindal,  C.  J.  I  was  of  opinion  at  the  trial,  and  am  still  of  opinion, 
that  the  production  of  a  certificate  from  Mr.  Clayton  was  a  condition 
precedent  to  the  bringing  this  action.  The  agreement  stipulates,  that 
the  price  of  additions  or  alterations  should  be  added  to  the  sum  con- 
tracted for  by  the  agreement,  such  price  being  first  settled  by  the  archi- 
tect of  the  defendant,  who  should  be  sole  arbitrator  in  settling  such 
price,  and  all  disputes  that  should  arise  about  the  premises.  Then 
follows  the  stipulation  for  payment  in  proportion  to  the  work  done  at 
two  different  periods  upon  receiving  a  certificate  in  writing  of  Mr.  Clay- 
ton's approval,  and  for  payment  of  the  balance  of  the  whole  within  two 
calendar  months  after  receiving  the  said  architect's  certificate  that  the 
whole  of  the  buildings  contracted  for  had  been  executed  to  his  satisfac- 
tion. That  appears  to  involve  not  only  the  original  but  the  additional 
or  extra  works.  Unless  the  letter  and  delivery  of  the  plaintiff's  account, 
and  the  checking  that  account  by  Cla3Tton,  amount  to  a  certificate,  no 
certificate  has  been  given.  It  appears  to  me,  that  the  effect  of  a  certifi- 
cate would  be  altogether  different ;  applying  to  the  manner  in  which  the 
work  has  been  done,  while  the  checking  the  accounts  applies  only  to  the 
propriety  of  the  charges. 

The  rest  of  the  Court  concurring,  the  rule  was  Refused.1 


THURNELL  v.  BALBIRNIE. 

In  the  Exchequer,  Trinity  Term,  1837. 

[Reported  in  2  Meeson  $■  Welsby,  786.] 

The  first  count  of  the  declaration  stated,  that  before  and  at  the  time 
of  making  the  agreement  and  the  promise  and  undertaking  of  the  de- 

1  De  "Worms  v.  Mellier,  L.  R.  16  Eq.  654;  Hudson  v.  McCartney,  33  Wis.  331  j 
Bannister  v.  Batty,  35  Wis.  215,  accord.  Compare  Wyckoff  v.  Meyers,  44  N.  Y.  143. 
—  Ed. 
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fendant  thereinafter  mentioned,  the  defendant  held,  occupied,  and 
enjoyed,  at  his  request,  certain  rooms,  apartments,  and  premises  of  the 
plaintiff,  as  tenant  thereof  to  the  plaintiff,  the  same  then  being  part  and 
parcel  of  a  dwelling-house  of  the  plaintiff,  and  in  which  there  were 
certain  goods  and  fixtures  and  chattels,  to  wit,  &c,  of  the  plaintiff,  of 
great  value,  to  wit,  of,  &c.  ;  and  thereupon  heretofore,  to  wit,  on  the 
26th  of  December,  1836,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  in  manner  following,  that  is  to  say  :  the  plaintiff  then 
agreed  to  sell  and  deliver  to  the  defendant,  who  then  agreed  to  purchase 
and  take  of  the  plaintiff,  the  said  goods,  fixtures,  and  chattels,  at  a 
valuation  to  be  made  by  certain  persons,  to  wit,  Mr.  Newton  and  Mr. 
Matthews,  or  their  umpire ;  and  the  plaintiff  said,  that  the  said  Mr. 
Newton  was  appointed  by  and  on  behalf  of  the  plaintiff,  and  the 
said  Mr.  Matthews  by  and  on  behalf  of  the  defendant,  to  value  as 
aforesaid.  The  declaration  then  averred  mutual  promises,  and  alleged 
that  Newton,  on  behalf  of  the  plaintiff,  was  ready  and  willing  to  value 
the  said  goods,  &c,  and  at  the  request  and  by  the  authority  of  the 
plaintiff  requested  Matthews  to  value  the  same,  whereof  the  defendant 
and  Matthews  had  notice  ;  but  that  the  defendant  and  Matthews  then  and 
thence  continually  neglected  and  refused  so  to  do.  And  the  plaintiff 
further  said,  that  he,  the  plaintiff,  afterwards,  to  wit,  on  the  2d  of  Feb- 
ruary, 1837,  gave  notice  to  the  defendant  that  the  plaintiff's  said  ap- 
praiser and  valuer,  the  said  Newton,  was  ready  to  meet  the  defendant's 
appraiser  and  valuer,  the  said  Matthews,  or  any  other  person  he  might 
think  proper  to  nominate  for  the  purpose  on  the  defendant's  behalf,  at 
any  time  within  ten  daj-s  from  the  said  2d  of  February  which  the  de- 
fendant might  fix,  to  value  the  said  goods,  &c,  of  which  the  defendant 
then  had  notice,  but  then  and  thence  hitherto  wholly  neglected  and 
refused  to  appoint  any  day  for  his  appraiser,  the  said  Matthews,  to 
value,  and  wholly  neglected  and  refused  to  nominate  any  other  ap- 
praiser, and  during  all  that  time  has  wholly  refused  and  neglected  to 
take  any  steps  to  value  as  aforesaid,  or  to  cause  or  procure  the  same 
to  be  valued  according  to  his  said  agreement  and  promise,  and  has 
during  all  the  time  aforesaid  wholly  refused  to  value  the  said  goods, 
&c,  or  to  let  the  same  be  valued,  according  to  his  said  agreement 
and  promise.  And  thereupon  the  said  Mr.  Newton  afterwards,  and 
after  the  lapse  of  a  reasonable  period  of  time,  to  wit,  one  month  from 
the  day  and  the  }'ear  last  aforesaid,  proceeded  to  value  and  did  then 
value  the  said  goods,  &c,  and  the  price  thereof  upon  such  valuation 
reasonably  amounted  to  the  sum  of  500/. ,  whereof  the  defendant  had 
notice,  and  was  requested  to  pay  the  same  to  the  plaintiff.  And  the 
plaintiff  further  says,  that  he  hath  always  from  the  time  of  making  such 
valuation  as  aforesaid  been  ready  and  willing  to  sell  and  deliver  to  the 
defendant  the  said  goods,  &c.,  and  to  receive  payment  by  him  of  the 
value  thereof,  whereof  the  defendant  hath  always  had  notice ;  yet 
the  defendant,  not  regarding,  &c,  did  not  nor  would,  although  often 
requested,  take  the  said  goods,  &c,  so  agreed  by  him  to  be  taken  as 
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aforesaid,  and  pay  the  plaintiff  the  value  thereof,  but  hath  hitherto 
wholly  neglected  and  refused  so  to  do,  whereby,  &c. 

There  were  also  counts  for  goods  and  fixtures  bargained  and  sold, 
and  on  au  account  stated. 

Special  demurrer  to  the  first  count  assigning,  amongst  other  causes, 
the  following :  that  the  count  does  not  sufficiently  allege  a  breach  of 
the  defendant's  promise  therein  mentioned,  for  that  it  does  not  allege 
that  the  defendant  hindered  or  prevented  the  said  persons  appointed 
and  agreed  on  to  make  the  said  valuation,  or  either  of  them,  from 
making  such  valuation.  And  also  that  it  is  alleged  by  way  of  breach 
that  the  defendant  refused  to  take  the  goods,  &c,  agreed  by  him  to 
be  taken,  and  that  he  also  refused  to  pay  to  the  plaintiff  the  value  of 
the  said  goods,  &c,  and  no  agreement  or  promise  is  stated  in  the  said 
count  to  take  the  said  goods,  &c. ,  at  their  value  generally,  or  at  the 
valuation  made  by  the  said  Mr.  Newton,  but  at  the  valuation  only  of 
the  said  Newton  and  Matthews,  or  their  umpire.     Joinder  in  demurrer. 

Kelly,  in  support  of  the  demurrer.  There  are  many  objections  in 
point  of  form  to  this  count ;  but  the  substantial  question  is,  where  two 
persons  are  by  agreement  appointed  to  make  a  valuation  of  goods,  and 
one  refuses,  can  either  party  be  liable  for  a  breach  of  the  agreement? 
How  could  the  defendant  be  bound  to  take  or  pay  for  the  goods  until 
they  had  been  valued  according  to  the  agreement?  [Gctrney,  B.  It 
is  not  said  that  Matthews  omitted  to  value  by  the  procurement  of  the 
defendant.]  It  is  just  as  if  an  action  were  brought  against  a  party  to 
a  submission,  because  one  of  the  arbitrators  refuses  to  make  an  award. 

The  Court  here  called  upon 

Hoggins,  to  support  the  declaration.  It  is  specifically  averred  in  the 
count  that  the  defendant  had  notice  that  the  plaintiff's  appraiser  was 
ready  to  value,  and  the  breach  assigned  is,  that  he  then  wholly  refused 
to  let  the  goods  be  valued  according  to  the  agreement.  It  is  submitted 
that  that  is  sufficient  to  render  him  liable  for  the  price.  In  Hotham  v . 
East  India  Company  it  was  held,  that  where  the  defendant  by  his  neg- 
lect and  default  prevented  the  performance  of  a  condition  precedent  in 
a  charter-party,  that  was  equivalent  to  a  performance  by  the  plaintiffs. 
In  Raynaj-  v.  Alexander,  where  the  plaintiff  declared  in  assumpsit  foi 
non-delivery  of  fifteen  tods  of  wool  purchased  by  him  out  of  seventeen, 
of  which  the  defendant  was  possessed,  the  declaration  was  held  bad  for 
want  of  an  allegation  that  the  plaintiff  had  selected  fifteen  tods  of  the 
seventeen,  which  was  an  act  to  be  first  performed  by  him ;  but  the 
Court  said  if  the  defendant  would  not  have  permitted  the  plaintiff  to  see 
the  wool,  that  he  might  make  election,  that  had  excused  the  act  to  be 
done  by  the  plaintiff,  and  had  been  a  default  in  the  defendant.  If  these 
cases  be  law,  the  facts  alleged  in  this  declaration  make  the  defendant 
liable  as  for  goods  bargained  and  sold. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  count  is  bad.  The 
agreement  stated  is  an  agreement  to  purchase  the  goods  on  the  valua- 
tion of  Newton  and  Matthews.     There  is  no  distinct  allegation  that 
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the  defendant  refused  to  permit  Matthews  to  value  on  his  part ;  but 
only  an  obscure  statement  that  he  refused  to  appoint  any  day  for  his 
valuing,  or  to  take  any  steps  to  value  or  to  cause  and  procure  the  goods 
to  be  valued,  according  to  his  agreement,  and  that  he  has  refused  to 
value  the  goods  or  to  let  them  be  valued  according  to  his  agreement ; 
all  which  comes  after  the  allegation  that  Matthews  had  refused  to  value, 
there  being  no  statement  that  he  had  changed  his  mind  and  was  ready 
and  willing  to  do  so,  but  that  the  defendant  would  not  permit  him.  I 
am  of  opinion,  therefore,  that  enough  is  not  stated  to  render  the  defend- 
ant liable  for  the  price  of  the  goods. 

Bolland,  B.,  concurred. 

Alderson,  B.  I  should  refer  the  words  "or  to  let  the  same  be 
valued,"  &c,  to  the  defendant's  letting  the  goods  be  valued  by  another 
appraiser  instead  of  Matthews,  according  to  the  notice  which  the  plain- 
tiff sa}'s  he  gave  him. 

Gurnet,  B.,  concurred. 

Leave  to  amend  on  payment  of  costs  ;  otherwise  judgment  for  the  defendant. 


GLAHOLM  v.  HAYS,  IRVINE,  AND  ANDERSON. 
In  the  Common  Pleas,  Hilary  Teem,  1841. 

[Reported  in  2  Manning  Sr  Granger,  257.] 

Assumpsit  to  recover  damages  for  a  refusal  to  perform  a  contract  of 
charter-party,  whereby  the  defendants  chartered  of  the  plaintiff  the 
ship  Pomona,  to  proceed  to  Trieste,  and  having  there  loaded  a  com- 
plete and  full  cargo  of  wheat  or  other  lawful  merchandise,  to  proceed 
therewith  to  a  good  and  safe  port  of  the  United  Kingdom  (calling  at 
Cork  or  Falmouth  for  orders) ,  and  deliver  the  same  on  being  paid 
freight,  &c.  "  The  vessel  to  sail  from  England  on  or  before  the  4th  of 
February  then  next."  The  declaration  contained  a  general  allegation 
of  performance  on  the  plaintiff's  part,  and  alleged  a  total  failure  to 
perform  on  the  defendants'  part. 

The  defendants  pleaded,  inter  alia,  that  although  the  said  vessel  was 
required  by  the  said  charter-party  to  sail  from  England  on  or  before 
the  fourth  day  of  February  next  after  the  making  of  the  said  charter- 
party,  yet  the  said  vessel  did  not  sail  from  England  on  or  before  the 
said  fourth  day  of  February  ;  but,  on  the  contrary  thereof,  the  said  vessel 
remained  and  continued  in  England,  without  the  leave  or  license  and 
against  the  will  of  the  defendants,  for  a  long  time  after  the  said  4th 
day  of  February,  to  wit,  until  and  upon  the  twenty-second  daj-  of  Febru- 
aiy  in  the  year  aforesaid.  Whereupon  the  defendants  then  refused  to 
perform  and  fulfil  the  said  charter-party,  as  they  lawfully  might  do  for 
the  cause  aforesaid.     Verification. 
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To  this  plea  the  plaintiff  replied,  and  the  defendant  demurred 
specialty  to  the  replication. 

The  argument  and  decision  of  the  demurrer  turned  entirely  upon 
the  validity  of  the  plea,  the  replication  being  admitted  to  be  bad.1 

Shee,  Serjt. ,  in  support  of  the  demurrer.  The  replication  is  admitted 
to  be  bad.  The  Court  will  therefore  have  to  decide  upon  the  validity 
of  the  plea ;  which  depends  on  the  question,  whether  the  engagement 
on  the  part  of  the  plaintiff  that  the  vessel  should  sail  from  England  on 
or  before  the  4th  of  February,  is  to  be  considered  as  a  condition  pre- 
cedent. [Tindal,  C.  J.  Suppose  the  wind  was  directly  contrary?] 
In  Shadforth  v.  Higgin 2  the  freighter  had  engaged  to  provide  a  cargo 
at  a  port  in  Jamaica  in  time  for  the  July  convoy,  "  provided  she  arrived 
out  and  was  ready  by  the  25th  of  June."  It  was  held  by  Lord  Ellen- 
borough,  C.  J.,  that  the  arrival  of  the  vessel  by  the  25th  of  June  was 
a  condition  precedent  to  the  obligation  to  provide  any  cargo.  In  Shu- 
brick  i'.  Salmond  8  the  defendant  covenanted  that  the  vessel  should 
proceed  from  the  port  of  discharge  in  Madeira  to  Wynyard  in  South 
Carolina,  directly  as  wind  and  weather  would  permit  after  the  discharge 
of  the  outward  cargo.  The  charter-party  contained  a  clause  releasing 
the  plaintiff  from  the  obligation  to  provide  a  cargo  at  "Wynyard,  in  case 
the  ship  should  not  arrive  there  by  the  4th  of  March.  The  declara- 
tion assigned  a  breach  in  not  arriving  at  Wynyard  on  the  4th  of  March, 
or  at  any  time  afterwards  ;  to  which  the  defendant  pleaded,  that  it 
was  impossible,  after  the  discharge  of  the  cargo,  to  arrive  at  Wynyard 
by  the  4th  of  March.  It  was  held,  upon  demurrer  to  this  plea,  that  the 
defendant's  engagement  that  the  ship  should  proceed  to  Wj'nyard  was 
an  absolute  engagement.  In  Granger  v.  Dent,4  upon  a  proviso  in  a 
charter-party,  that  if  the  ship  did  not  arrive  at  her  port  of  loading  on  or 
before  a  certain  day,  unless  prevented  by  stress  of  weather  or  other 
unavoidable  impediments,  the  freighter  should  not  be  obliged  to  pro- 
vide a  cargo  :  it  was  held,  that  if  ordinary  diligence  were  used  to  reach 
the  port  of  loading,  the  case  was  within  the  exception,  though  the 
causes  by  which  the  ship  was  detained  might  by  extraordinary  exertion 
have  been  overcome.  There,  unless  the  arrival  of  the  ship  before  the 
particular  day  had  been  held  to  be  a  condition  precedent,  it  would  have 
been  unnecessary  to  consider  whether  the  case  fell  within  the  exception. 
[Maule,  J.  In  Granger  v.  Dent  the  verdict  for  the  defendant  would  have 
been  wrong,  supposing  the  stipulation  not  to  amount  to  a  condition 
precedent.]  Soames  v.  Lonergan,6  Stavers  v.  Curling,  McAndrew  v. 
Adams,6  Eitchie  v.  Atkinson,  Havelock  v.  Geddes,  Davidson  v.  Gwynne, 
all  show  that  this  is  a  condition  precedent.  [Maule,  J.  It  will  be 
said  that  if  the  sailing  on  the  4th  of  February  is  a  condition  precedent 
in  this  case,  the  sailing  within  a  reasonable  time  would  also  have  been 

1  The  statement  of  the  case  has  been  materially  abbreyiated.  —  Ed. 

2  Sed  vide  Deffell  v.  Brocklebank,  4  Price,  42,  43. 

8  3  Burr.  1637.  *  Moo.  &  Malk.  475,  Lloyd  &  Welsby,  270. 

6  2  B.  &  C.  664,  4  D.  &  R.  74,  Abbott,  Law  of  Shipping,  6th  ed.  195,  6th  ed.  260. 

8  1  New  Ca.  29. 
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held  to  be  a  condition  precedent.  There  is  a  difficulty  in  saying  that 
one  is  to  be  a  condition  precedent  and  not  the  other.] 

Bompas,  Serjt. ,  contra.  No  authority  has  been  adduced  which  proves 
this  to  be  a  condition  precedent.  All  the  cases  cited  show  that  it  is 
not.  None  of  the  stipulations  which  precede  and  follow  the  clause  in 
question  can  be  contended  to  create  a  condition  precedent.  In  Shad- 
forth  v.  Higgin  the  terms  of  the  proviso  made  it  a  condition  prece- 
dent. Soames  v.  Lonergan  and  Shubrick  v.  Salmond  are  in  favor  of 
the  plaintiff.  The  leading  case  upon  this  point  is  Constable  v.  Clo- 
berie,1  where  it  was  held,  that  a  breach  of  the  covenant  to  sail  with  the 
first  wind  was  no  answer  to  an  action  for  freight.  This  principle  was 
acted  upon  in  Boone  v.  Eyre,  and  in  Freeman  v.  Taylor,  Bornmann  v. 
Tooke.  In  Hall  v.  Cazenove  the  opinion  of  the  judges  is  directly  in 
point.  Ritchie  v.  Atkinson,  Davidson  v.  Gwynne.  The  clause  requir- 
ing the  vessel  to  be  ready  to  sail  on  a  certain  day  is  introduced  for  the 
benefit  of  the  shipper.  So  in  Fothergill  v.  Walton,  where  the  ship- 
owner covenanted  with  the  freighter  to  take  on  board  six  pipes  of 
brandy  at  Havre  de  Grace,  and  to  proceed  to  Terceira,  and  there  take 
on  board  a  complete  cargo  of  fruit ;  it  was  held  that,  though  this 
amounted  to  a  covenant  on  the  part  of  the  freighter  to  ship  the  brandy 
at  Havre,  yet  that  such  engagement  did  not  create  a  condition  prece- 
dent. A  covenant  is  not  a  condition  precedent  because  it  is  prior  in 
point  of  time  to  other  stipulations.  In  Stavers  v.  Curling  it  was  laid 
down  very  strongly  by  the  Court  that  the  terms  must  be  precise  to  create 
a  condition  precedent. 

Skee,  Serjt.,  in  reply.  The  owner  is  not  bound  to  wait  from  day  to 
day,  and  look  to  his  remedy  by  action  against  the  freighter.  The 
authorities  cited  for  the  plaintiff  are  all  cases  in  which  the  parties  had 
put  their  own  construction  upon  the  agreement.  [Tisdal,  C.  J.  That 
observation  can  hardly  apply  to  those  cases  in  which  the  agreement 
was  by  deed.  Davidson  v.  Gwynne.]  This  is  not  a  case  of  a  deed. 
In  Abbott  on  Shipping2  it  is  said,  "If  either  party  is  not  ready  at 
the  time  appointed  for  the  loading  of  the  ship,  the  other  may  seek 
another  ship  or  cargo,  and  bring  an  action  to  recover  the  damages  he 
has  sustained."  Car.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  raised  upon  this  record  is,  whether  the  clause  contained 
in  the  charter-party,  set  out  in  the  declaration,  viz.,  "  the  vessel  to  sail 
from  England  on  or  before  the  4th  day  of  February  next,"  is  a  condition 
precedent  on  the  part  of  the  ship-owner,  upon  the  non-compliance 
wherewith  on  his  part,  the  defendants,  the  freighters,  were  at  liberty  to 
throw  up  the  charter.  The  defendants  in  their  plea  have  treated  the 
clause  as  importing  a  condition  ;  alleging  in  such  plea  that  the  vessel 
"  did  not  sail  from  England  on  or  before  the  said  4th  day  of  February, 
but  on  the  contrary  remained  and  continued  in  England,  without  the 

i  Palmer,  397,  2  M.  &  Gr.  18 ;  and  see  1  Wms.  Saund.  320  b. 
2  5th  ed.  179,  6th  ed.  232. 
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leave  and  against  the  will  of  the  defendants,  for  a  long  time  after ; 
whereupon  the  defendants  refused  to  perform  and  fulfil  the  said  charter- 
party,  as  they  lawfully  might ; "  and  the  plaintiff  having  demurred  to 
this  plea,  the  question  on  the  legal  construction  of  the  charter-party  is 
thereby  raised. 

"Whether  a  particular  clause  in  a  charter-party  shall  be  held  to  be  a 
condition,  upon  the  non-performance  of  which  by  the  one  party,  the 
other  is  at  libertj-  to  abandon  the  contract,  and  consider  it  at  an  end  ; 
or  whether  it  amounts  to  an  agreement  only,  the  breach  whereof  is  to 
be  recompensed  by  an  action  for  damages,  must  depend  upon  the  inten- 
tion of  the  parties,  to  be  collected,  in  each  particular  case,  from  the 
terms  of  the  agreement  itself,  and  from  the  subject-matter  to  which  it 
relates.1  "  It  cannot  depend,"  as  Lord  Ellenborough  observes,  "  on  any 
formal  arrangement  of  the  words,  but  (must  depend)  on  the  reason 
and  sense  of  the  thing  as  it  is  to  be  collected  from  the  whole  contract." 
See  Ritchie  v.  Atkinson.  And  looking,  in  the  first  place,  at  the  terms 
of  this  agreement,  we  think  some  distinction  must  have  been  intended 
by  the  contracting  parties,  between  this  particular  clause  and  those 
which  precede  and  follow  it,  as  to  the  nature  of  the  obligations  thereby 
respectively  created.  All  the  clauses  of  the  charter-party,  both  prior 
and  subsequent  to  the  clause  in  dispute,  are  framed  strictly  and  prop- 
erly in  the  language  of  agreement  only.  The  charter-party  states, 
"it  is  mutually  agreed  between  the  parties,  that  the  ship,  being  tight, 
&c,  shall  proceed  to  Trieste,  and  there  load  a  complete  cargo;  that 
the  said  vessel  being  so  loaded  shall  therewith  proceed  to  a  good 
and  safe  port  in  the  United  Kingdom  ;  that  the  cargo  shall  be  sent 
alongside ;  that  the  freight  shall  be  paid  in  the  manner  therein  stipu- 
lated ;  that  forty  running  days  shall  be  allowed  the  merchants."  And 
then  is  interposed  the  clause  now  under  discussion,  viz.,  "the  vessel 
to  sail  from  England  on  or  before  the  4th  day  of  February  next.'' 
After  which  the  charter-party  continues  in  the  same  frame  as  before : 
That  the  vessel  shall  be  addressed  to  the  charterer's  agents,  &c.  Re- 
ferring, therefore,  in  the  first  place,  to  the  variation  between  the  lan- 
guage of  the  particular  clause,  and  that  of  the  clauses  amongst  which 
it  is  found,  there  is  reasonable  ground  for  surmising,  that  some  distinc- 
tion must  have  been  intended  between  them  ;  and  no  other  distinction 
can  exist,  except  that  the  one  set  of  clauses  sounds  in  agreement,  and 
the  other  clause  in  condition. 

The  very  words  themselves,  "  to  sail  on  or  before  a  given  day,"  do, 
by  common  usage,  import  the  same  as  the  words  "  conditioned  to  sail," 
or  ' '  warranted  to  sail  on  or  before  such  a  day  ;  "  and  undoubtedly,  if  in 
the  middle  of  a  common  bought  and  sold  note  for  a  cargo  of  corn,  or 
any  other  goods,  were  found  the  words,  "to  be  delivered  on  or  before 
such  a  day,"  they  would  be  held  to  amount  to  a  condition ;  and  the 
purchaser  would  not  be  bound  to  accept  the  cargo,  if  not  ready  for 
delivery  by  the  day  appointed. 

»  And  see  1  M.  &  Gr.  861. 
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And  looking  at  the  subject-matter  of  the  contract,  without  regarding 
tv.e  precise  words,  we  think  that  construing  the  words  as  a  condition 
precedent,  will  carry  into  effect  the  intention  of  the  parties  with  more 
certainty  than  holding  them  to  be  matter  of  contract  only,  and  merely 
the  ground  of  an  action  for  damages. 

Both  parties  were  aware  that  the  whole  success  of  a  mercantile  ad- 
venture does,  in  ordinary  cases,  depend  upon  the  commencement  of  the 
voj'age  by  a  given  time.  The  nature  of  the  commodity  to  be  imported, 
the  state  of  the  foreign  and  home  market  at  the  time  the  contract  of 
charter-party  is  made,  and  the  various  other  calculations  which  enter 
into  commercial  speculations,  all  combine  to  show  that  despatch  and 
certainty  are  of  the  very  first  importance  to  their  success  ;  and  certainly 
nothing  will  so  effectually  insure  both  despatch  and  certainty,  as  the 
knowledge  that  the  obligation  of  the  contract  itself  shall  be  made  to 
depend  upon  the  actual  performance  of  the  stipulation  which  relates 
to  them. 

The  present  case  appears  to  us  to  be  distinguishable  from  those 
cited  on  the  part  of  the  plaintiff,  in  both  the  particulars  to  which  we 
have  adverted,  viz.,  that  in  this  case  the  form  of  the  stipulation  is  more 
nearby  in  the  language  of  condition  that  in  that  of  agreement,  whilst 
in  the  cases  cited  the  stipulation  is  in  the  language  of  covenant  only ; 
and  again,  that  in  this  case  the  performance  of  the  stipulation  goes 
more  to  the  very  root  and  the  whole  consideration  of  the  contract. 
And  indeed  in  most  or  all  of  those  cases  the  objection  has  not  been  taken 
until  after  the  voyage  had  been  performed,  nor  in  many  cases  until 
after  the  goods  had  been  accepted  ;  so  that  it  is  manifest,  the  breach  of 
the  agreement  of  which  the  defendant  complained,  and  which  he  sought 
to  set  up  as  the  non-performance  of  a  condition  precedent,  could  not  go 
to  the  whole  of  the  consideration  of  the  contract. 

Such  was  the  case  of  Constable  v.  Cloberie,1  where  the  ship-owner 
covenanted,  that  his  ship  should  sail  with  the  first  fair  wind  ;  the  case 
of  Bornmann  v.  Tooke,  where  the  covenant  was  that  the  ship  should  sail 
with  the  first  favorable  wind ;  and  the  defence  in  each  was  set  up 
against  a  demand  for  the  freight,  after  the  ship  had  performed  her 
voj'age  and  the  merchant  had  accepted  the  cargo.  So  likewise  in 
Davidson  v.  Gwj'nne,  the  covenant  to  sail  with  the  first  convoy  was 
held  not  to  be  a  condition  precedent,  the  voyage  being  in  fact 
performed  ;    and  so  of  the  rest. 

Upon  the  whole,  therefore,  we  think  the  intention  of  the  parties  to 
this  contract  sufficiently  appears  to  have  been,  to  insure  the  ship's 
sailing  at  latest  by  the  4th  of  February,  and  that  the  only  mode  of 
effecting  this  is  by  holding  the  clause  in  question  to  form  a  condition 
precedent,  which  we  consider  it  to  have  been. 

Judgment  for  the  defendant. 

i  Palmer,  397,  Noy,  75,  Abbott,  L.  S.  191,  2  M.  &  Gr.  18. 


SECT.  I.]  COOMBE  V.    GEEENE.  497 

COOMBE  v.  GEEENE. 

In  the  Exchequer,  Mat  8,  1843. 

[Reported  in  11  Meeson  8?  Welsby,  480.] 

Covenant.  The  declaration  stated,  that  theretofore,  to  wit,  on  the 
23d  of  April,  1832,  by  a  certain  indenture  then  made  between  the 
plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part  (profert) , 
the  plaintiff,  for  the  considerations  therein  mentioned,  did  demise,  &c, 
to  the  defendant,  his  executors,  &c,  all  that  messuage  or  tenement,  with 
the  barn,  stable,  and  buildings,  and  several  closes  of  land,  &c,  therein 
described,  for  the  term  of  ten  years,  at  the  rent  of  1Q01.  by  four  quar- 
terly payments.  And  the  defendant  did,  for  himself,  his  heirs,  executors, 
&c,  thereby  covenant  with  the  plaintiff,  her  heirs,  executors,  &c,  that 
he,  the  defendant,  his  executors,  &c,  should  and  would  lay  out  and 
expend  the  sum  of  100Z.,  being  equivalent  to  the  first  year's  rent  for 
the  said  demised  premises,  in  substantial  and  beneficial  improvements 
of  and  additions  to  the  said  messuage  or  dwelling-house,  and  in  the 
substantial  and  permanent  repairs  thereof,  under  the  direction  or  with 
the  approbation  of  some  competent  surveyor,  to  be  named  by  and  on 
the  part  of  the  said  plaintiff,  her  heirs  and  assigns.  The  lease  also 
contained  a  general  covenant  to  repair,  which  was  set  out.  Breach, 
that  the  defendant  did  not  nor  would,  after  the  making  of  the  said 
indenture  and  during  the  continuance  of  the  said  demise,  or  at  any 
other  time,  lay  out  and  expend  the  sum  of  100?.,  or  any  part  thereof, 
in  substantial  and  beneficial  improvements  of  and  additions  to  the 
messuage  or  dwelling-house,  or  in  the  substantial  and  permanent  repairs 
thereof,  under  the  direction  or  with  the  approbation  of  a  competent  sur- 
veyor, to  be  named  by  and  on  the  part  of  the  said  plaintiff,  her  heirs  or 
assigns,  or  otherwise  according  to  the  covenant  in  that  behalf,  but  on 
the  contrary  thereof,  the  defendant,  after  the  making  of  the  said  indent- 
ure, and  during  the  continuance  of  the  said  demise  and  since,  wholly 
neglected  and  refused  so  to  do,  although  the  said  plaintiff  always  during 
the  said  term  was  ready  and  willing  to  appoint  a  competent  surveyor 
to  approve  of  such  substantial  and  beneficial  improvements  of  and 
additions  to  the  said  messuage,  of  which  the  said  defendant  during  all 
that  time  had  due  notice. 

Special  demurrer,  assigning  for  causes,  inter  alia,  that  it  is  not  alleged 
in  the  said  count,  that  the  plaintiff  has  ever  named  a  competent  or  any 
surveyor,  under  whose  direction  or  approbation  the  defendant  might  or 
could  have  laid  out  and  expended  the  said  sum  of  money  in  repairing 
the  said  premises  according  to  the  said  covenant ;  that  it  is  not  alleged 
or  shown  that  the  plaintiff  was  ready  and  willing  to  name  a  surveyor 
according  to  the  said  covenant ;  that  it  is  not  alleged  that  the  plaintiff 
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ever  offered  to  name  a  surveyor,  to  direct  or  approve  of  the  layi/ig  out 
and  expenditure  of  the  said  money  by  the  defendant,  &c. 

Joinder  in  demurrer. 

The  defendant's  points  marked  for  argument  were  as  follows :  — 

The  defendant  will  contend  that  the  breach  is  bad,  because,  inasmuch 
as  the  improvements  of  and  additions  to  the  messuage  mentioned  in  the 
declaration  were  to  be  done  under  the  direction  of  a  surveyor  to  be 
named  by  the  plaintiff,  the  naming  of  the  surveyor  by  the  plaintiff  was 
a  condition  precedent  to  the  performance  of  the  covenant  on  the  part  of 
the  defendant,  and  that  the  said  first  breach  is  bad  for  not  averring  per- 
formance, or  some  dispensation  of  performance,  by  the  plaintiff,  of  such 
condition  precedent.  That  if  the  naming  of  a  surveyor  by  the  plaintiff 
was  not  a  condition  precedent  to  the  defendant's  performance  of  the 
covenant,  still,  if  any  improvements  or  additions  were  made  by  the 
defendant,  the  naming  of  a  surveyor  by  the  plaintiff,  and  the  disap- 
proval of  such  improvements  or  additions  by  such  surveyor,  were 
conditions  precedent  to  any  right  of  action  in  the  plaintiff  on  the 
said  covenant ;  and,  on  the  other  hand,  if  no  improvements  or  additions 
whatever  were  made,  the  said  first  breach  is  too  large,  uncertain,  and 
ambiguous. 

The  plaintiff's  points  for  argument  were  :  The  plaintiff  will  contend 
that  the  naming  of  a  survej'or  bj-  the  plaintiff  was  not  a  condition  pre- 
cedent, and  that  it  was  not  necessary  to  aver  performance  or  dispen- 
sation of  performance  by  the  plaintiff  of  the  said  supposed  condition 
precedent ;  but  that  the  breach  assigned  is  good  in  all  respects,  and  not 
open  to  the  objections  or  any  of  them  set  forth  in  the  demurrer  and 
points  for  argument  made  by  the  defendant. 

Jiorill,  in  support  of  the  demurrer.  The  objection  is,  that  the  decla 
ration  does  not  show  that  any  surveyor  was  appointed,  and,  until  a 
surveyor  was  appointed,  there  could  be  no  breach  on  the  part  of  the 
defendant.  The  money  was  to  be  laid  out  under  the  direction  of  a 
surveyor  to  be  appointed  by  the  plaintiff,  which  was  a  condition 
precedent,  and,  until  he  was  so  appointed,  the  covenant  could  not  be 
performed  by  the  defendant;  and  it  is  not  enough  to  aver  a  readiness 
and  willingness  to  appoint  a  surveyor,  because  the  defendant  had 
nothing  to  do  with  the  appointment :  it  ought  to  have  been  shown 
distinctly  that  an  appointment  had  been  made.  As  it  is,  the  declara- 
tion does  not  show  that  the  defendant  has  broken  his  covenant. 

Ogle,  contra.  The  general  covenant  to  repair  is  not  controlled  by 
the  appointment  of  a  surveyor ;  and  there  might  be  circumstances 
under  which  the  plaintiff  might  be  entitled  to  maintain  an  action, 
ii : though  a  surveyor  had  not  been  appointed.  Suppose  the  defendant 
had  wilfully  damaged  or  pulled  down  any  part  of  the  dwelling-house, 
could  not  the  landlord  have  maintained  an  action  for  dilapidations, 
viitliout  a  surveyor  having  been  appointed?  In  such  a  case  the  tenant 
would  be  bound  to  rebuild  it,  and,  in  the  event  of  his  neglecting  to  do 
so,  he  would  be  liable  to  an  action  on  the  covenant. 
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Per  Curiam.  The  plaintiff  has  declared  on  a  covenant  by  which 
the  defendant  undertook  to  expend  the  sum  of  100?.  in  substantial 
improvements  of  and  additions  to  the  dwelling-house,  and  in  the  sub- 
stantial repair  thereof,  under  the  direction  and  with  the  approbation  of  a 
surveyor.  Now  the  appointment  of  a  surveyor  was  a  preliminary  step, 
for  until  one  was  appointed  he  could  not  give  directions  as  to  how  the 
money  was  to  be  expended.  The  defendant  could  not  fulfil  his  part  of 
the  contract  without  the  approbation  of  a  surveyor,  who  was  to  direct 
and  approve  of  his  proceedings.  The  appointment  of  a  surveyor  is, 
therefore,  a  condition  precedent  to  his  liability  to  expend  the  100Z. ;  and, 
as  the  declaration  does  not  aver  any  such  appointment  to  have  taken 
place,  it  is  bad,  and  there  must  be  Judgment  for  the  defendant.1 


KAE  v.  HACKETT. 
In  the  Exchequer,  Mat  1,  1844. 

[Reported  in  12  Meeson  $•  Wehby,  724.] 

Assumpsit  on  a  charter-party.  The  declaration  stated,  that,  by 
articles  of  agreement  made  between  the  plaintiff  and  the  defendant, 
owner  of  the  ship  Emma,  it  was  agreed  that  the  ship  should  sail  and 
proceed  in  ballast  to  a  safe  and  convenient  port  near  to  Cape  Town,  and 
there  load  a  full  cargo  of  merchandise,  and  therewith  proceed  to  Cork 
or  Falmouth  ;  and  the  plaintiff  agreed  to  load  the  said  vessel  with  the 
said  cargo,  and  to  pay  freight  for  the  same  to  the  defendant,  &c.  The 
declaration  then  averred,  that  although  the  plaintiff  was  ready  and 
willing  to  appoint  and  put  on  board  the  ship  a  fit  and  proper  person  as 
supercargo,  to  take  care  of  the  merchandise  to  be  loaded  on  board  the 
said  ship,  to  indicate  and  make  known,  and  which  supercargo  would 
have  indicated  and  made  known,  to  the  master  of  the  ship,  a  safe  and 
convenient  port  near  Cape  Town  for  receiving  on  board  such  cargo  of 
merchandise,  jTet  the  defendant  did  not  nor  would  suffer  or  permit  the 
said  ship  to  proceed  in  ballast  on  the  said  intended  voyage,  &c. 

General  demurrer  and  joinder. 

The  principal  point  stated  for  argument  by  the  defendant  was,  that 
the  declaration  was  defective  and  bad,  in  omitting  to  state,  either  that 
the  plaintiff  gave  notice  to  the  defendant  of  a  safe  and  convenient  port 
near  Cape  Town,  to  which  the  ship  was  to  proceed,  or  any  thing  equiv- 
alent in  law  to  such  notice. 

Growder,  in  support  of  the  demurrer.  The  question  in  this  case  is, 
whether  it  is  not  a  condition  precedent  to  the  right  of  action  on  this 
charter-party,  that  the  charterer  should  have  indicated  a  safe  and  con- 

1  Compare  Brooklyn  v.  Brooklyn  City  R.  R.  Co.,  47  N.  Y.  475.  — Ed. 
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venient  port  to  which  the  ship  might  proceed  to  take  in  her  cargo,  and 
whether  what  is  averred  in  this  declaration,  as  to  the  appointment  of  a 
supercargo,  is  sufficient.  It  is  submitted  that  it  is  not.  It  is  of  the 
utmost  importance  that  the  owner  of  the  vessel  should  know,  before 
the  commencement  of  the  voyage,  whither  she  is  going.  The  plaintiff 
does  not  state  that  he  gave  him  that  information  ;  he  avers,  indeed,  that 
he  did  something  else  instead,  but  he  does  not  state  that  that  was 
assented  to  by  the  defendant.  If  he  had  alleged  that  it  was  agreed 
between  the  parties  that  the  indication  of  a  port  by  the  supercargo 
should  be  sufficient,  that  might  have  entitled  him  to  sue  ;  but  the 
charter-party  does  not  provide  for  that.  There  is  no  provision  for  the 
maintenance  of  a  supercargo.  That  which  by  the  charter-party  is  a 
condition  precedent  to  the  defendant's  liability  is  not  averred.  [Parke, 
B.  The  only  question  is,  whether  the  owner  may  not  be  bound  to  go 
to  a  safe  port  selected  by  himself.]  The  selection  of  the  merchandise 
must  be  by  the  shipper  ;  and  so  the  plaintiff  has  considered  it  in  fram- 
ing his  declaration. 

Tomlinson,  contra.  If  the  defendant  was  bound  to  go  to  a  safe  port 
selected  by  himself,  the  plaintiff  is  entitled  to  recover  ;  but  it  must  be  ad- 
mitted that  the  contract  was  not  so  understood  b}r  either  paity,  but  that 
the  plaintiff  had  the  option  of  naming  the  port.  It  is  submitted,  how- 
ever, that  from  the  whole  of  the  charter-party  it  appears  that  the  plain- 
tiff was  to  go  out,  and  have  the  control  of  the  cargo  ;  and,  if  so,  that  the 
averment  as  to  the  supercargo  would  be  sufficient.  The  charter-party 
does  not  name  or  allude  to  any  agents  of  the  plaintiff  at  the  port  near 
Cape  Town.  The  plaintiff  personally  undertakes  to  load  the  vessel 
with  a  cargo.  On  the  other  hand,  agents  of  the  plaintiff  at  London 
and  Liverpool  are  expressly  named  for  the  return  cargo.  There  is  no 
allegation  that  the  defendant  asked  the  plaintiff  to  name  a  port ;  and 
there  are  many  things  to  be  done  which  must  be  done  either  by  the 
charterer  himself  or  by  a  supercargo.  The  calling  for  orders  rather 
imports  the  latter. 

Pollock,  C.  B.  I  think  this  is  a  perfectly  clear  case.  Calling  to  oui 
assistance  our  knowledge  of  mercantile  matters,  it  seems  to  me  that 
the  port  to  which  the  vessel  was  to  proceed  was  to  be  selected  by  the 
charterer,  and  not  by  the  owner.  It  is  admitted,  that  it  is  either  to  be 
named  by  him,  or  that  he  is  to  send  somebody  with  the  vessel  to  name 
it.  But,  if  it  was  to  be  the  latter,  there  should  have  been  a  stipulation 
to  that  effect  in  the  charter-party. 

Paeke,  B.  }ly  only  doubt  arose  from  the  omission  of  the  charter- 
party  to  state  whether  the  option  of  selecting  the  port  was  to  be  with 
the  charterer  or  the  owner.  But,  looking  at  the  whole  of  it,  I  think 
the  port  was  to  be  selected  by  the  plaintiff,  the  charterer  ;  therefore  it 
should  either  have  been  named  before  the  ship  sailed,  or  there  should 
have  been  an  express  stipulation  for  its  being  named  afterwards.  So, 
if  it  was  intended  that  a  supercargo  should  go  for  that  purpose,  there 
should  have  been  an  express  stipulation  to  that  effect.     In  the  absence 
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of  any  such  agreement,  the  charterer  is  the  party  to  select  the  port. 
The  declaration,  therefore,  is  bad  for  want  of  an  averment  that  he 
selected  a  safe  port,  and  gave  notice  thereof  to  the  defendant. 

Alderson,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the 
charterer  is  the  person  to  name  the  port,  because  he  is  to  provide 
the  cargo.  How  could  he  provide  a  cargo  from  all  the  places  which 
the  other  party  might  choose  to  go  to  ? 

Eolfe,  B.,  concurred.  Judgment  for  the  defendant. 


OLLIVE  v.  BOOKER. 
In  the  Exchequer,  November  13,  1847. 

[Reported  in  1  Exchequer  Reports,  416.] 

Assumpsit  to  recover  damages  for  breach  of  a  contract  of  charter- 
party,  which  was  in  the  following  terms:  "London,  24th  December, 
1844.     Charter-party.     It  is  this  day  mutually  agreed  between  Messrs. 
Ollive,  Nephew,  &  Co.,  original  charterers  of  the  good  ship  or  vessel 
called  the  Dove,  A   1,   of  the   measurement   of  149    tons  or  there- 
abouts, now  at  sea,  having  sailed  three  weeks  ago,  and  Messrs.  Booker 
&  Co.,  merchants,  that  the  said  ship,  being  tight,  staunch,  and  strong, 
and  every  way  fitted  for  the  voyage,  shall  with  all  convenient  speed 
sail  and  proceed  to  Marseilles   (after  having  delivered  her  cargo  at 
Genoa  for  ship's  account),  or  so  near  thereunto  as  she  may  safely  get, 
and  there  load  from  the  factors  of  the  said  charterers  a  full  cargo  of 
linseed  or  other  goods,  which  the  said  merchants  bind  themselves  to 
ship,  not  exceeding  what  she  can  reasonably  stow  and  carry  over  and 
above  her  tackle,  apparel,  provisions,  and   furniture ;    and,  being   so 
loaded,  shall  therewith  proceed  to  one  safe  port  in  the  United  Kingdom, 
calling  at  Cork  or  Falmouth  for  orders,  which  are  to  be  given  in  due 
course  of  post,  or  so  near  thereunto  as  she  may  get,  and  deliver  the 
same  on  being  paid  freight  at  and  after  the  rate  of  5s.  6d.  per  imperial 
quarter  for  linseed,  or  other  goods  in  full  proportion,  according  to  the 
London  printed  rates  delivered,  the  act  of  God,  restraints  of  princes 
and  rulers,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  during  the  said  voyage,  always  excepted.     The  freight  to 
be  paid  on  unloading  and  right  delivery  of  the  cargo,  one-third  in  cash, 
and  the  remainder  by  an  approved  bill  on  London  at  three  months' 
date.     Thirty  working  days  are  to  be  allowed,  Sundays  excepted,  the 
said  merchant   (if  the  ship  is  not  sooner  despatched)  for  loading  the 
said  ship  at  Marseilles,  and  unloading  at  the  return  port ;  mats  and  bulk- 
heads to  be  found  bj'  the  charterers,   and  dunnage  by  the  ship,  and 
■ days  on  demurrage,  over  and  above  the  said  laying  days,  at  il. 
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per  day ;  the  penalty  for  the  non-performance  of  this  agreement,  400Z. ; 
the  vessel  to  be  consigned  to  the  freighters'  agents  at  Marseilles  ;  cash 
for  usual  disbursements  at  Marseilles,  free  of  interest  and  commission 
but  the  insurance.  Bills  of  lading  to  be  signed  for  more  or  less  freight, 
without  prejudice  to  the  charter-party.  Per  proc.  Booker  &  Co. ,  Thomas 
Booker,  jun.  ;  Ed.  Ollive,  Nephew,  &  Co.  ;  John  Aitkin,  witness  to  the 
signature  of  Messrs.  Booker  &  Co.,  and  of  Messrs.  Ed.  Ollive  &  Co. 
The  commission  on  this  charter-party  is  at  5/.  per  cent,  due  ship  lost 
or  not  lost.  The  vessel  to  be  addressed  to  Alexander  Howden  or  his 
agents  at  the  port  of  discharge." 

The  first  count  of  the  declaration,  after  setting  forth  the  provisions 
of  the  charter-party,  averred  mutual  promises,  and  performance  on  the 
part  of  the  plaintiff,  and  assigned  as  a  breach  that  "  the  defendant  did 
not  nor  would,  within  the  space  of  the  said  thirty  working  days  in  the 
said  last-mentioned  charter-party,  ship  a  full  cargo  of  linseed  or  other 
goods,  according  to  the  terms  of  the  said  last-mentioned  charter-party, 
in  or  on  board  the  said  ship  or  vessel,  according  to  the  tenor  and  effect 
of  the  said  last-mentioned  charter-party  and  of  his  said  promise  afore- 
said, but  on  the  contrary  the  defendant  both  neglected,"  &c. 

The  eighth  plea  to  the  first  count,  after  setting  out  the  charter-party 
verbatim,  proceeded  as  follows :  And  the  defendant  avers  that  upon 
the  making  of  the  said  charter-party,  time  was  an  essential  and  mate- 
rial part  of  the  contract,  and  that  the  probable  situation  of  the  vessel, 
with  reference  to  the  date  of  her  sailing,  was  also  a  material  and  essen- 
tial part  of  the  contract,  to  wit,  with  reference  to  the  object  of  the 
said  voyage  and  the  distance  of  the  said  port  of  Marseilles,  and  the 
nature  of  the  said  intended  cargo  and  the  time  of  }Tear  at  which  the  said 
charter-party  was  made.  And  the  defendant  further  says,  that  in  point 
of  fact  at  the  time  of  the  maiding  of  the  said  charter-party  the  said 
vessel  had  not  sailed  three  weeks  before,  but  on  the  contrary  had  sailed 
at  a  materially  and  unreasonably  later  time,  to  wit,  one  week  later, 
which  the  plaintiff  at  the  time  of  the  making  of  the  said  charter-party 
knew,  and  whereof  the  defendant  had  no  notice  or  knowledge  ;  where- 
fore the  defendant  wholly  declined  to  accept  or  employ  the  said  vessel 
under  the  said  charter- party,  to  wit,  immediately  upon  learning  and 
knowing  that  the  said  vessel  had  not  sailed  as  in  the  said  charter- 
party  set  forth,  to  wit,  upon  the  1st  of  February,  1845,  and  wholly 
neglected  and  refused  to  load  any  cargo  on  board  her,  to  wit,  upon  the 
day  and  year  last  aforesaid,  as  he  lawfully  might  for  the  cause  afore- 
said.    Verification.     Replication,  de  injuria.1 

At  the  trial,  at  the  Sittings  after  last  Hilary  Term,  before  the  Lord 
Chief  Baron,  a  verdict  was  found  for  the  plaintiff  upon  all  the  issues, 
except  those  raised  by  the  eighth,  ninth,  and  eleventh  pleas,  and  upon 
these  issues  the  defendant  had  a  verdict ;  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  upon  them  also. 

1  The  statement  of  the  pleadings  has  been  materially  abbreviated.  —  Ed. 
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Crowder  having  obtained  a  rule  nisi  accordingly,  and  also  for  judg- 
ment non  obstante  veredicto  upon  the  eighth  plea.1 

Watson  and  Greenwood  now  showed  cause.  The  plaintiff  is  not 
entitled  to  judgment  non  obstante  veredicto  upon  the  eighth  plea.  The 
statement  in  the  charter-party,  that  the  vessel  was  then  at  sea,  and  had 
sailed  three  weeks,  is  an  essential  and  most  material  part  of  the  con- 
tract, and  was  not  a  mere  collateral  agreement,  for  the  breach  of  which 
an  action  should  have  been  brought  to  recover  any  consequential  dam- 
ages. The  defendant  was  not  bound  to  complete  his  part  of  the  engage- 
ment, as  this  condition  was  not  performed  by  the  plaintiff.  The  time 
at  which  a  vessel  sails  is  a  most  important  matter  in  contracts  of 
affreightment.  This  is  a  term  which  forms  the  basis  of  the  contract. 
The  case  of  Glaholm  v.  Hays  is  a  direct  authority  upon  this  very 
point.  The  words  in  that  charter-party  were  these:  "The  vessel  to 
sail  from  England  on  or  before  the  4th  of  February  next,"  and  it  was 
held  that  the  sailing  of  the  vessel  on  or  before  that  day  was  a  condition 
precedent.  The  stipulation  in  that  and  the  present  case  is  the  same  ; 
there  the  vessel  was  "  to  sail,"  here  it  is  affirmed  that  it  "  had  sailed  " 
at  a  certain  time.  The  judgment  of  the  Court  in  Glaholm  v.  Hays  is 
most  material,  as  laying  down  the  principles  for  the  government  of  the 
present  question.  Tindal,  C.  J.,  there  says :  "It  cannot  depend,  as 
Lord  Ellenborough  observes,  on  any  formal  arrangement  of  the  words, 
but  (must  depend)  on  the  reason  and  sense  of  the  thing  as  it  is  to  be 
collected  from  the  whole  contract."  And  in  a  subsequent  part  of  the 
judgment,  the  whole  of  which  is  applicable  to  the  present  case,  his  Lord- 
ship proceeds  :  "  Both  parties  were  aware  that  the  whole  success  of  a 
mercantile  adventure,  does,  in  ordinary  cases,  depend  upon  the  com- 
mencement of  the  voj'age  by  a  given  time.  The  nature  of  the  commodity 
to  be  imported,  the  state  of  the  foreign  and  home  market  at  the  time 
the  contract  of  charter-partj-  is  made,  and  the  various  other  calculations 
which  enter  into  commercial  speculations,  all  combine  to  show  that  des- 
patch and  certainty  are  of  the  very  first  importance  to  their  success  ; 
and  certainly  nothing  will  so  effectually  secure  both  despatch  and  cer- 
tainty, as  the  knowledge  that  the  obligation  of  the  contract  itself  shall 
be  made  to  depend  upon  the  actual  performance  of  the  stipulation  which 
relates  to  them."  That  doctrine  governs  the  present  case.  The  Lord 
Chief  Justice  then  distinguishes  cases  where  the  cargo  had  arrived ;  and 
the  objection,  being  made  at  that  time,  was  too  late.  In  Freeman  v. 
Taylor,  which  was  an  action  on  a  charter-party,  the  defendant  had 
refused  to  find  a  cargo  in  consequence  of  deviation.  Tindal,  C.  J., 
there  said,  in  the  course  of  his  direction  to  the  jury :  "If  the  deviation 
was  so  long  and  unreasonable  that  in  the  ordinary  course  of  mercantile 
concerns  it  might  be  said  to  put  an  end  to  the  whole  object  the  freighter 

1  The  argument  upon  that  part  of  the  rule  relating  to  the  issues  upon  the  9th  and 
11th  pleas  depended  upon  the  facts,  and  is  omitted.     Watson,  on  the  part  of  tha 
defendant,  had  obtained  a  cross-rule  to  enter  a  nonsuit  upon  the  plea  of  non-assumpsit 
which  was  argued  immediately  after  the  present  case,  and  was  discharged. 
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had  in  view  in  chartering  the  ship,  in  that  case  the  contract  might  be 
considered  at  an  end."  The  Court  held  this  direction  right.  It  is  a 
condition  in  contracts  on  charter-parties,  that  the  time  at  which  a  vessel 
shall  sail  shall  either  be  a  reasonable  time,  or  the  time  which  is  stipu- 
lated. M' Andrew  v.  Adams.1  In  cases  where  an  article  is  warranted, 
a  person  is  not  bound  to  accept  it,  unless  it  comply  with  the  warranty. 
The  time  of  the  vessel's  sailing  is  as  much  a  condition  of  the  charter- 
party  as  that  she  was  staunch  and  strong.  (They  were  then  stopped  by 
the  Court.) 

Crowder  and  Bovill  in  support  of  the  rule.  This  plea  affords  no 
answer  to  the  action.  The  statement  in  the  charter-party,  upon  which 
the  plea  is  founded,  is  a  mere  representation,  and  not  a  condition.  The 
plaintiff  might  be  liable  for  the  breach  of  it  in  a  cross-action.  The  state- 
ment is  treated  as  a  representation  in  the  plea,  which  alleges  that  the 
plaintiff,  at  the  time  the  contract  was  completed,  knew  that  the  said 
vessel  had  not  sailed  three  weeks  before,  but  a  materially  and  unreason- 
ably later  time.  The  case  of  Glaholm  v.  Hays  is  distinguishable  from 
the  present;  there  it  was  agreed  (after  several  stipulations),  "the  ves- 
sel to  sail  on  or  before  a  certain  day."  The  very  position  of  the  words 
distinguishes  the  two  cases,  and  the  time  there  was  future  ;  here  it  was 
past.  If  the  word  "warrant"  had  been  in  the  clause,  the  question 
would  have  been  different.  In  Glaholm  v.  Hays,  Tindal,  C.  J.,  says: 
"  The  very  words  themselves,  '  to  sail  on  or  before  a  given  day,'  do,  by 
common  usage,  import  the  same  as  '  conditioned  to  sail,'  or  '  warranted 
to  sail  on  or  before  such  a  da}'.' "  Freeman  v.  Taylor  is  not  like  the 
present  case,  the  question  there  being  with  respect  to  deviation.  There 
is  no  statement  in  this  plea  that  the  defendant  received  any  prejudice 
from  the  time  when  the  vessel  sailed.  It  is  established,  that,  if  a  matter 
in  a  covenant  goes  to  part  only  of  the  consideration,  the  breach  of  it  is 
only  a  ground  for  a  cross-action.2 

Parke,  B.  I  am  of  opinion  that  the  rule  for  judgment  non  obstante 
veredicto  on  the  eighth  plea  ought  to  be  discharged.  It  seems  to  me 
that  the  averment  in  the  plea,  that  at  the  time  of  entering  into  the 
charter-party  the  plaintiff  knew  that  the  vessel  had  sailed  a  materially 
and  unreasonably  later  time  than  that  which  was  stipulated  for,  is  an 
immaterial  averment,  and  might  be  struck  out.  The  main  question, 
however,  in  the  construction  of  this  plea,  is,  whether  the  allegation  in 
the  charter-party,  of  the  vessel  being  "  now  at  sea,  having  sailed  three 
weeks  ago,"  is  a  warranty  or  a  representation.  In  the  construction  of 
agreements,  as  in  the  case  of  contracts  under  seal,  we  should  endeavor 
to  discover  the  intention  of  the  parties.  Here  it  is  stated  that  the 
vessel  was  now  at  sea,  having  sailed  three  weeks  ;  and,  if  time  is  of  the 
essence  of  the  contract,  no  doubt  it  is  a  warranty  and  not  a  representa- 
tion. Such  also  is  the  case  in  policies  of  insurance.  It  appears  to 
me  that  it  is  a  warranty,  and  not  a  representation,  that  the  vessel  had 

1  1  Bing.  N.  C.  29. 

2  Stavers  v.  Curling,  3  Bing.  N.  C.  355. 
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sailed  three  weeks.  It  is,  therefore,  a  condition  precedent.  The  rule 
depends  upon  each  particular  contract,  and  here  time  was  of  the  essence 
of  the  contract,  as  much  so  as  the  statement  that  she  was  a  sound  ves- 
sel. This  being  a  condition  precedent,  and  not  performed,  the  defend- 
ant was  not  bound  to  load  the  vessel.  If  he  had  loaded  her,  the  breach 
of  the  condition  would  have  been  waived,  and  he  would  have  been 
liable  for  the  full  freight.  I  entirely  agree  with  the  reasoning  of  Tin- 
dal,  C.  J.,  in  the  case  of  Glaholm  v.  Hays,  which  I  think  applies  to  the 
present  case.  There  the  stipulation  was  held  to  be  a  condition  prece- 
dent. The  defendant  was  entitled  to  say  that  he  was  not  bound  to 
load  the  vessel,  as  the  condition  had  not  been  performed,  and  that  the 
case  was  the  same  as  if  the  vessel  had  not  proved  to  be  A  1 ,  as  she  was 
warranted  to  be.  I  think,  therefore,  that  the  plea  affords  a  good 
answer,  and  that  the  rule  for  judgment  non  obstante  veredicto  ought  to  be 
discharged. 

Alderson,  B.  I  am  of  the  same  opinion.  The  words  which  describe 
the  ship  as  being  A  1  amount  to  a  warranty,  and  the  statement  that 
she  had  sailed  for  three  weeks  is  equally  so.  The  question,  whether 
these  words  amount  to  a  condition  precedent  has  been  decided  by  Gla- 
holm v.  Hays  ;  the  reasonings  there  are  applicable  to  the  present  case, 
and  I  am  unable  to  distinguish  the  two  cases. 

Rolfe,  B.  I  am  of  the  same  opinion.  The  stipulation  in  the  present 
case  is  not  collateral  matter,  but  is  a  part  of  the  contract.  I  agree  with 
the  rest  of  the  Court,  that  the  case  in  the  Common  Pleas  governs  this. 
There  the  stipulation  was  that  the  vessel  should  sail,  but  that  makes  no 
difference.  The  condition  was  founded  upon  the  object  that  she  should 
load  her  cargo  in  a  certain  time  ;  and  if  it  had  been  that  she  should  load 
in  six  weeks,  that  being  the  length  of  the  voyage,  that  would  be  the 
same  as  a  condition  that  she  should  load  in  the  ordinary  time,  of  which 
she  had  already  been  three  weeks  at  sea.  I  think  the  case  is  governed 
by  that  in  the  Common  Pleas,  which  is  consistent  with  common  sense 
and  reason.  The  rule,  therefore,  for  judgment  non  obstante  veredicto 
must  be  discharged.  Rule  discharged. 


OLIVER  v.   FIELDEN  and   Othehs. 
In  the  Exchequer,  Mat  30,  1849. 

[Reported  in  4  Exchequer  Reports,  135.] 

Assumpsit.  The  declaration  stated,  that  by  a  memorandum  of 
charter,  made  the  28th  of  March,  1848,  by  the  plaintiff,  therein 
described  to  be  agent  for  the  owners  of  the  ship  called  the  Lydia,  then 
on  the  stocks,  of  the  admeasurement  of  1,100  tons  or  thereabouts,  then 
at  Quebec,  to  be  launched  and  ready  to  receive  cargo  in  all  May,  a.d. 
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1848,  guaranteed  by  the  owners  to  sail  in  all  June,  a.u.  1848,  and  the 
defendants,  therein  described  as  Messrs.  Fielden  &  Co.,  merchants,  of 
the  other  part,  it  was  mutually  agreed  between  the  plaintiff  and  defend- 
ants that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage,  should  with  all  convenient  speed  there  load,  from 
the  factors  of  the  said  merchants,  a  full  and  complete  cargo  of  timber, 
including  deck  load,  as  follows  :  —  The  charterer  having  the  option  of 
shipping  200  to  "250  loads  of  red  pine,  &c.  ;  and  being  so  loaded,  should 
therewith  proceed  to  Liverpool,  or  so  near  thereunto  as  she  might  safely 
get,  and  deliver  the  same,  on  being  paid  freight  as  follows,  &c.  (The 
declaration  then  set  out  the  usual  exception  of  dangers  of  the  seas, 
and  stipulation  as  to  demurrage,  and  alleged  mutual  promises  and  per- 
formance on  the  plaintiff's  part.)  Averment:  that  the  ship,  in  a 
proper  and  reasonable  time  in  that  behalf,  to  wit,  on,  &c,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  was  ready  to 
receive  such  cargo,  having  been  theretofore  launched,  and  that  she  was 
so  read}',  as  aforesaid,  in  such  a  time  as  that  she  could  and  would  have 
sailed,  and  the  plaintiff  says  that  the  said  ship  could  and  would  have 
sailed,  on  the  voyage  aforesaid,  in  June  aforesaid,  if  the  defendants  had 
provided  such  cargo  as  aforesaid.  And  that,  during  the  time  aforesaid, 
and  during  the  whole  of  the  laying  days  and  days  of  demurrage  in  the 
memorandum  of  charter  mentioned,  the  plaintiff,  at  Quebec  aforesaid, 
was  readj'  and  willing  to  receive  on  board  the  said  ship,  from  the  fac- 
tors of  the  defendants,  such  a  full  and  complete  cargo  of  timber,  includ- 
ing deck  load,  as  in  the  said  memorandum  of  charter  in  that  behalf 
mentioned,  according  to  the  terms  of  the  said  memorandum  of  charter, 
&c.  Yet  the  defendants  did  not,  nor  would,  during  the  said  month  of 
June,  or  at  any  time  whatsoever,  provide  for  the  said  ship,  or  load  on 
the  said  ship,  such  a  full  and  complete  cargo  of  timber,  including  deck 
load,  as  in  the  memorandum  of  charter  mentioned,  but  wholly  refused 
so  to  do,  &c. 

Plea  :  that  the  said  memorandum  of  charter  was  and  is  made  in  words 
and  figures  following  (the  plea  set  out  the  charter  verbatim,  the  mate- 
rial part  of  which  is  as  follows)  :  —  It  is  this  day  mutually  agreed  be- 
tween Edward  Oliver,  agent  for  the  owners  of  the  good  ship  or  vessel 
called  the  Lydia,  new  ship,  now  on  the  stocks,  of  the  measurement  of 
1,100  tons  or  thereabouts,  now  at  Quebec,  to  be  launched  and  ready  to 
receive  cargo  in  all  May,  guaranteed  by  the  owners  to  sail  in  all  June ; 
and  Messrs.  Fielden  &  Co.,  merchants,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall  with  all 
convenient  speed  sail  and  proceed  to,  &c,  or  so  near  thereunto  as  she 
may  safely  get,  and  there  load,  from  the  factors  of  the  said  merchant,  a 
full  and  complete  cargo  of  timber,  including  deck  load,  as  follows  :  — ■ 
The  charterer  having  the  option  of  shipping  200  to  250  loads  of  red 
pine,  &c.  Averments :  that  the  month  of  May,  in  the  charter-party 
mentioned,  was  meant  to  be,  and  was,  the  month  of  May,  1848  ;  and 
that  the  said  ship  was  not  launched  and  ready  to  receive  cargo  in  all 
May,  1848.     Verification. 
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General  demurrer  and  joinder  therein. 

Crompton  in  support  of  the  demurrer.  The  being  ready  to  receive 
cargo  in  May  was  not  a  condition  precedent  to  the  plaintiff's  right  to 
recover.  The  terms  "ready  to  receive  cargo  in  all  May,"  mean  only 
that  the  parties  expected  that  the  ship  would  be  ready  at  that  time. 
The  next  clause,  "  guaranteed  by  the  owners  to  sail  in  all  June,"  ex- 
cludes any  other  construction.  The  doctrine  as  to  conditions  precedent 
attaches  only  where  the  whole  adventure  is  destrc^ed ;  if  the  failure 
goes  to  part  of  the  consideration  merely,  the  remedy  is  by  a  cross- 
actyon.  That  view  is  supported  by  the  judgment  of  Tindal,  C.  J.,  in 
Glaholm  v.  Hays,  where  this  subject  was  much  considered.  In  Consta- 
ble y.  Cloberie,  it  was  held  that  a  breach  of  the  covenant  to  sail  with  the 
next  wind  was  no  answer  to  an  action  for  freight.  In  Stavers  v.  Curling, 
the  plaintiff,  a  captain  of  a  South  Sea  whaler,  covenanted  with  defend 
ants  that  he  would  proceed  to  the  fishery  and  procure  a  cargo  of  sperm 
oil,  and  wouldreturn  to  London,  and  then,  at  his  own  costs,  deliver  it 
to  the  defendants,  who  covenanted,  on  the  performance  of  the  before- 
mentioned  terms  on  the  part  of  the  plaintiff,  to  pay  him  a  certain  pro- 
portion of  the  net  proceeds  of  the  cargo  ;  and  it  was  held,  that  the 
plaintiff's  covenants  were  independent,  and  consequently  the  perform- 
ance of  them  not  a  condition  precedent  to  an  action  on  the  defendant's 
covenant.  Ollive  v.  Booker  is  distinguishable,  for  there  the  defendant 
pleaded  that  time  was  an  essential  and  material  part  of  the  contract. 

Aspland  appeared  to  argue  in  support  of  the  plea,  but  was  not  called 
upon. 

Pollock,  C.  B.  There  must  be  judgment  for  the  defendants.  The 
stipulation  as  to  the  vessel  being  ready  to  receive  a  cargo  in  May  is  not 
mere  description,  but  part  of  the  contract,  and  forms  a  condition  prece- 
dent to  the  plaintiff 's  right  to  recover. 

Alderson,  B.  I  am  of  the  same  opinion.  The  plaintiff  avers  that 
he  was  ready  and  willing  to  receive  a  cargo  according  to  the  terms  of 
the  charter-party.  One  of  those  terms,  and  a  very  important  one,  was 
that  the  vessel  should  be  ready  to  receive  a  cargo  iu  May. 

Bolfe,  B.  The  cases  of  Glaholm  v.  Hays  and  Ollive  v.  Booker  are 
conclusive  in  favor  of  the  defendants. 

Platt,  B.  In  Constable  v.  Cloberie,  the  vessel  had  actually  carried 
the  goods.  Judgment  for  the  defendants.1 

1  And  see  Weisser  v.  Maitland,  3  Sandf.  318,  to  the  same  effect.  —  Ed. 
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ARMITAGE   v.   INSOLE  and   Anothek. 
In  the  Queen's  Bench,  Febeuaet  5,  1850. 

[Reported  in  14  Queen's  Bench  Reports,  728.] 

Assumpsit  on  an  agreement,  whereby  plaintiff  agreed  to  conduct 
the  sale  and  disposal  of  the  defendants'  coals,  to  carry  out  their  in- 
structions, promote  their  interests,  and  extend  their  connection,  to  the 
utmost  of  his  ability  and  power,  throughout  Ireland,  for  three  years 
from  1st  of  January  then  next,  and  for  that  purpose  to  visit  certain 
places  in  Ireland  at  stated  times  in  each  year ;  and  defendants  agreed 
to  engage  the  services  of  the  plaintiff  as  above  described  for  three 
j'ears,  and  to  pay  him  the  yearly  sum  of  120/.,  namely,  60?.  every  1st 
day  of  July  and  1st  day  of  January,  from  the  date  thereof.  And  de- 
fendants further  agreed  to  give  yearly  free  to  the  plaintiff  during  the 
said  three  years  twenty  tons  of  coals,  to  be  put  free  on  board  ship  at 
Cardiff  for  the  use  of  the  plaintiff,  in  lieu  of  all  charges  for  stationery, 
and  so  forth. 

The  declaration,  after  alleging  mutual  promises,  and  performance  by 
the  plaintiff  of  the  conditions  precedent  on  his  part,  as  far  as  was  ne- 
cessary to  support  the  breaches  for  discharging  him  from  his  employ- 
ment by  the  defendants  under  the  contract,  and  for  their  refusing  to 
pay  him  the  salary  agreed  on,  assigned  a  further  breach  as  follows  :  Nor 
did  nor  would  the  defendants  give  to  the  plaintiff  yearty,  or  at  any 
time  during  the  said  period  of  three  j'ears,  twentj-  tons  of  coals,  or  any 
coals  whatever,  free  on  board  ship  at  Cardiff,  for  the  use  of  the  plain- 
tiff; but,  on  the  contrarj'  thereof,  they,  the  defendants,  wholly  neglected 
and  refused  so  to  do,  and  have  not  at  any  time  delivered  or  given  to  the 
plaintiff,  at  Cardiff  or  elsewhere,  any  coals  whatever,  and  there  is  now 
due  and  owing  from  the  defendants  to  the  plaintiff,  under  the  said  agree- 
ment, a  large  quantity,  viz.,  sixty  tons  of  coals,  the  same  being  of 
great  value,  viz.,  247. 

Demurrer.     Joinder. 

Mellisk,  for  the  defendants.  This  is  a  demurrer  to  part  only  of  the 
breach,  but  the  defendants  are  entitled  to  judgment,  although  the  residue 
of  the  breach  is  sufficiently  assigned.  Lush  v.  Russell.1  The  defend- 
ants agree  ' '  to  give  3rearly  free  to  the  plaintiff  during  the  said  three 
years  twenty  tons  of  coals,  to  be  put  free  on  board  ship  at  Cardiff,  for 
the  use  of  the  plaintiff."  The  ship  then  must  be  selected,  and  its  des- 
tination fixed,  before  this  part  of  the  contract  can  be  complied  with. 
The  agreement  is  silent  on  the  subject ;  but  it  is  clear  that  the  port 
must  be  first  selected  either  by  the  plaintiff  or  the  defendants.  But  it 
is  the  duty  of  the  plaintiff  to  select  the  ship  and  the  port  of  discharge, 

1  4  Exch.  637. 
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as,  until  that  is  done,  the  defendants  cannot  comply  with  the  contract 
by  delivering  the  coals  free  on  board.  It  is  therefore  a  condition  pre- 
cedent to  be  performed  by  the  plaintiff ;  and  he  should  have  averred  that 
he  was  ready  and  .willing  to  accept  the  coals,  and  that  he  had  given  the 
defendants  notice  thereof,  and  had  named  a  ship  and  the  port  at  which 
they  were  to  be  delivered.     Rae  v.  Hackett. 

A.  I.  Johnston,  contra.  There  is  no  condition  precedent  necessary 
to  be  noticed  by  the  plaintiff.  Eeade  v.  Meniaeff "  shows  the  general 
principle,  that  contracts  of  this  kind  should  not  be  construed  narrowly. 
The  substance  of  the  contract  was  that  the  plaintiff  should  have  the 
coals.  The  defendants  would  be  at  liberty  to  deliver  them  at  any  time 
within  the  year,  even  if  a  request  had  been  made  by  the  plaintiff. 
Startup  y.  Macdonald.2  But  notice  ought  to  have  come  from  the  de- 
fendants that  they  were  ready  to  give  the  coals  on  the  plaintiff  naming 
the  ship.  Something  was  to  be  done  at  a  time  to  be  ascertained  by  the 
defendants.  He  then  referred  to  Heron  v.  Treyne,8  and  Halling's  case.4 
The  plaintiff's  readiness  to  accept  the  coals  was  a  condition  subsequent 
to  notice  by  the  defendants  that  they  were  ready  to  deliver  them. 
Hudson  v.  Haslam.5 

Patteson,  J.  The  contract  clearly  shows  a  duty  cast  on  the  plain- 
tiff to  name  the  ship  at  some  time  or  other ;  but,  it  is  argued,  not  until 
the  defendants  have  given  notice  of  their  readiness  to  supply  the  coals, 
because  no  time  is  fixed  for  the  delivery.  If  "yearly"  mean  at  the 
end  of  the  year,  then  the  time  is  fixed,  and  the  plaintiff  should  have 
named  a  ship  at  that  time.  Perhaps  that  is  the  meaning  of  the  con- 
tract. But,  if  otherwise,  and  if  the  defendants  could  call  upon  the 
plaintiff  at  any  time  during  the  3'ear  to  accept  the  coals  upon  reasonable 
notice  (for  notice  must  be  reasonable),  even  then  the  plaintiff  must 
have  named  the  ship,  and  should  have  averred  that  he  was  ready  and 
willing  to  accept  the  coals,  and  that  he  had  a  ship  ready  to  receive 
them. 

Coleridge,  J.  I  am  of  the  same  opinion.  Where  circumstances, 
left  uncertain  b}T  the  contract,  are  of  such  a  nature  that  one  party  can- 
not perform  his  part  of  the  contract  until  they  are  fixed,  the  other 
party,  insisting  on  the  contract,  ought  to  fix  those  particulars.  Here 
both  time  and  place  should  have  been  fixed  by  the  plaintiff ;  but  cer- 
tainly place. 

Wightman,  J.  The  main  difficulty  arises  from  the  uncertainty  of 
the  time  when  the  coals  are  to  be  put  on  board.  I  should  say,  the 
agreement  being  silent  as  to  time,  that  it  must  be  at  the  option  of  the 
plaintiff.  But  however  that  may  be,  the  defendants  clearly  cannot  give 
the  coals  free  on  board,  until  they  know  the  ship,  and  at  what  port  it  is 
to  discharge.  Whatever,"  therefore,  the  construction  of  the  agreement 
may  be  as  to  time,  the  plaintiff  must  fail  for  want  of  averring  that  he 
was  ready  and  willing  to  name  a  ship.  Judgment  for  defendants. 

i  7  Com.  B.  152,  161.  2  6  M.  &  G.  693.  »  2  Ld.  Raym.  760. 

*  6  Eep.  22  b.  6  7  Com.  B.  825,  833. 
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NEALE   v.  RATCLIEF  ant>  Another. 
In  the  Queen's  Bench,  July  6,  1850. 

[Reported  in  15  Queen's  Bench  Reports,  916.] 

Assumpsit.  The  declaration  stated  that,  heretofore,  to  wit,  on  the 
10th  MfljT,  1815,  in  consideration  that  defendants,  at  their  request,  had 
become  and  were  tenants  to  plaintiff  of  certain  premises,  with  the 
appurtenances,  of  the  plaintiff,  to  wit,  a  messuage  or  public  house  called 
the  Swan  Inn,  situate,  &c,  together  with  the  house  and  stable  and 
other  outbuildings  thereto  belonging,  upon  and  subject  to  the  terms 
that  the  defendants  should  maintain  and  keep  in  good  tenantable 
repair  and  condition  the  said  messuage  or  public  house,  buildings,  and 
premises,  the  same  being  first  put  into  good  tenantable  repair  and  con- 
dition by  the  plaintiff,  and  should  deliver  up  the  same  in  such  repair 
and  condition  at  the  expiration  of  their  said  tenanc)7,  defendants  then 
promised  plaintiff  to  maintain  and  keep  in  good  tenantable  repair  and 
condition  the  said  messuage  or  public  house,  buildings,  and  premises, 
the  same  being  first  put  into  such  repair  and  condition  by  the  plaintiff, 
and  that  defendants  would  deliver  up  the  same  in  such  repair,  &c,  at 
the  expiration  of  their  said  tenancy :  And  although  such  tenancy  con 
tinued  from  thence,  to  wit,  until  11th  October,  1847,  and  although  plain- 
tiff, after  the  making  of  the  said  promise,  and  during  the  continuance 
of  the  said  tenancj*,  and  before  the  breach  of  promise,  &c,  after  men- 
tioned, to  wit,  on  the  day  and  year  first  aforesaid,  did  first  put  the  said 
messuage  or  public  house,  buildings,  and  premises,  into  good  tenantable 
repair  and  condition,  whereof  defendants  then  had  notice,  yet  defend- 
ants did  not  nor  would  afterwards  and  during  such  tenancy  maintain 
or  keep  the  said  messuage  or  public  house,  buildings,  and  premises,  or 
any  part  thereof,  in  good  tenantable  repair  or  condition,  or  deliver  up 
the  same  in  such  repair,  &c,  at  the  expiration,  &c.  ;  and  defendants 
afterwards,  at  the  expiration  of  the  said  tenancy,  which  happened 
before  the  commencement  of  this  suit,  to  wit,  on,  &c,  wrongfully  deliv- 
ered up  the  said  messuage,  public  house,  buildings,  and  premises  in  bad 
and  untenantable  repair,  &c,  and  greatly  dilapidated,  &c,  for  want  of 
such  repair  as  aforesaid,  contrary  to  their  said  promise  ;  and  thereby, 
&c.  (damage  to  plaintiff  by  expense  of  repair,  &c). 

Particular  of  demand :  50?.  for  dilapidations  and  non-repair  of  the 
premises  mentioned  in  the  declaration,  and  for  the  bad  order  and  con- 
dition in  which  defendants  left  the  same. 

Pleas:  1.  Non-assumpsit.  2.  That  defendants  had  not  become  nor 
were  the  tenants  to  plaintiff,  &c,  in  manner,  &c.  3.  That  plaintiff  did 
not  first  put  the  said  messuage,  buildings,  and  premises  in  the  declara- 
tion in  that  behalf  mentioned  into  good  tenantable  repair  and  condi- 
tion, in  manner,  &c.     4.  That  defendants  did  during  the  said  tenancy 
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maintain  and  keep  the  said  premises  in  good  tenantable  repair  and 
condition,  and  did  deliver  up  the  same  in  such  repair  and  condition  at 
the  expiration  of  the  said  tenancy,  according  to  the  tenor,  &c. ,  of  their 
said  promise  in  that  behalf.  Issues  to  the  country  were  joined  on  the 
several  pleas. 

On  the  trial,  before  "Wilde,  C.  J.,  at  the  Norfolk  Summer  Assizes,  1849, 
the  following  agreement  was  put  in,  dated  May  10,  1845,  between 
plaintiff  of  the  one  part  and  defendants  of  the  other. 

"Articles,"  &c.  "Whereby  the  said  William  Neale  doth  agree  to 
let  to  the  said  Francis  Eatcliff  and  Eobert  Eeid,  who  do  agree  to  hire  of 
him,  all  that  messuage  or  public  house  called  the  Swan  Inn,''  situate, 
&c,  "together  with  the  barn,  stable,  and  other  out-buildings,  and  all 
the  appurtenances  thereto  belonging,  as  the  same  are  now  in  the  occu- 
pation of  the  said  F.  R.  and  R.  R.  or  their  undertenant,  from  the  11th 
day  of  October,  now  last  past,  for  one  year  thence  next  ensuing,  and  so 
on  from  year  to  year,  so  long  as  the  said  parties  shall  mutually  agree  ; 
determinable,"  &c.  ;  "at  and  under  the  clear  yearly  rent  of  41?.,  pay- 
able," &c.  "And  the  said  F.  R.  and  R.  R.  do  hereby  agree  with  the 
said  William  Neale  that  they  the  said  F.  R.  and  R.  R.,  or  one  of  them, 
will  pay  unto  the  said  W.  N.,  his  heirs  or  assigns,  the  said  rent,"  &c.  ; 
"  and  also  shall  and  will  pay  and  discharge  all  the  rates,  taxes,"  &c.  ; 
"  and  also  shall  and  will  maintain  and  keep  in  good  tenantable  repair 
and  condition  the  said  messuage  or  public  house,  buildings,  and  prem- 
ises, the  same  being  first  put  into  good  tenantable  repair  and  condition 
by  the  said  William  Neale,  and  in  such  repair  and  condition  deliver  up 
the  same  at  the  expiration  of  this  agreement.     In  witness,"  &c. 

It  appeared  in  evidence  that  the  plaintiff  had  done  repairs  to  some 
parts  of  the  premises  before  the  alleged  breach,  but  had  not  repaired 
the  whole.  It  was  proved  also  that  the  defendants  had  omitted  to 
repair,  both  in  those  parts  which  had  been  repaired  by  the  plaintiff,  and 
in  those  which  had  not.  The  Lord  Chief  Justice  left  it  to  the  jury  to 
Bay,  whether  the  plaintiff  had  at  first  put  the  premises  into  a  tenantable 
state  of  repair,  and  whether  the  defendants  had  left  them  in  such 
tenantable  state.  The  jury  were  of  opinion  that  the  plaintiff  had  not 
put  the  whole  premises  into  tenantable  repair ;  and  that  the  defendants 
had  omitted  to  repair  in  parts  which  the  plaintiff  had  repaired  under 
the  agreement.  They  found  a  verdict  for  the  plaintiff  on  the  first  two 
issues  ;  on  the  third  issue  they  found  a  verdict  for  defendants  as  to  part 
and  for  plaintiff  as  to  part ;  and  on  the  fourth  for  plaintiff  as  to  so  much 
as  he  had  put  in  repair  ;  for  defendants  as  to  the  residue.  Damages  on 
the  fourth  issue  201.  Leave  was  reserved  to  the  defendants  to  move 
to  enter  the  verdict  wholly  for  them  on  the  third  issue. 

Palmer,  in  Michaelmas  Term,  1849,  moved  for  judgment  non  obstante 
veredicto  on  the  third  issue.  The  landlord's  contract  to  repair  was  not 
a  condition  precedent,  but  an  independent  covenant ;  although,  there- 
fore, he  may  have  broken  it,  wholly  or  in  part,  he  may  still  recover  for 
the  breach  committed  by  the  defendants.     [Erle,  J.     You  say  that  the 
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landlord,  omitting  to  put  the  premises  in  repair,  might  sue  the  tenant 
for  that  very  non-repair.]  The  words  must  be  looked  to  and  construed 
according  to  the  intention  of  the  parties.  They  clearly  meant  to  frame 
independent  covenants,  and  not  that  the  landlord's  should  be  a  condi- 
tion precedent.  [Ekle,  J.,  mentioned  Thomas  v.  Cadwallader.] 
There  the  lessee  could  not  repair  until  the  timber  was  assigned  to  him 
for  repairs.  There  are  mutual  remedies  here  on  the  respective  agree- 
ments ;  the  performance  of  the  landlord's,  therefore,  was  not  such  a 
previous  condition  that  the  fulfilment  of  it  was  necessary  to  his  right 
to  recover:  Com.  Dig.  "Pleader,"  (C.  56.)  [Wightman,  J.  Your 
agreement  here  is  a  qualification  upon  that  of  the  tenant ;  he  is  to  keep  in 
repair  the  premises  which  have  been  put  in  repair  by  you.  Coleridge,  J. 
The  tenant  is  to  repair  the  messuage  and  buildings,  "the  same  being 
first  put  into  "  good  repair  by  the  landlord.]  This  case  ought  to  be 
decided  on  the  principles  applied  in  Stavers  v.  Curling,  namely,  that  a 
condition  precedent  is  not  to  be  inferred  against  the  intention  of  the 
parties  ;  and  that,  where  the  covenant  does  not  go  to  the  whole  of  the 
consideration,  it  is  not  a  condition  precedent,  but  only  the  ground  of  a 
remedy  in  proportion  to  the  actual  injury.  Ritchie  v.  Atkinson  1  and 
Boone  v.  Eyre  are  also  authorities  on  this  latter  point.  [Wightman,  J. 
Would  it  have  been  a  good  replication  here  that  you  had  put  part  in 
repair  ?]  It  would.  In  Cannock  v.  Jones,2  by  agreement  between  lessor 
and  lessee  of  a  farm  house  and  buildings,  the  lessee  agreed  to  do  cer- 
tain repairs,  &c,  "  the  said  farm  house  and  buildings  being  previously 
put  in  repair,  and  kept  in  repair,"  by  the  lessor,  and  the  lessor's  promise 
was  held  to  be  an  independent  covenant.  [Wightman,  J.  The 
action  there  was  brought  by  the  lessee  upon  the  lessor's  promise  ;  and 
the  question  was  whether  or  not  that  amounted  to  a  covenant.]  It 
could  not  be  both  an  independent  covenant  for  the  purpose  of  such 
an  action,  and  also  a  condition  precedent.  [Wightman,  J.  Have  you 
any  authority  for  that  ?]  There  is  none  for  the  opposite  proposition. 
If  the  fulfilment  of  the  plaintiff's  promise  here  was  not  a  condition 
precedent,  he  is  entitled  at  least  to  keep  the  verdict  given  for  him  on 
the  third  issue,  and  in  any  view  of  the  case  he  ought  to  retain  his 
damages  on  the  fourth.  Cur.  adv.    vult. 

O'Malley,  on  the  same  day,  moved  to  enter  the  verdict  wholly  for  the 
defendants  on  the  third  issue.  He  cited  Thomas  v.  Cadwallader,  Sin- 
clair v.  Bowles,8  and  Coombe  v.  Greene.  Cur.  adv.  vult. 

Coleridge,  J.,  in  the  same  Term  (November  16),  delivered  the 
judgment  of  the  Court.  After  mentioning  the  cross-motions  his  lord- 
ship said : 

The   action  was  by  landlord   against  tenant  for   non-repair.     The 

i  See  Mills  v.  Blackall,  11  Q.  B.  358. 

z  3  Exch.  233,  affirmed  in  Exch.  C,  Jones  v.  Cannock,  6  Exch.  713. 

8  9  B.  &  C.  92. 
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premises  were  let  under  an  agreement,  by  one  clause  of  which  the 
defendants  were  bound  to  maintain  and  keep  the  premises  in  repair, 
' '  the  same  being  first  put  into  good  tenantable  repair  "  by  the  plaintiff. 
The  third  plea  denied  that  the  plaintiff  had  put  the  premises  into  ten- 
antable repair.  It  appeared  that  the  premises  were  a  public  house  and 
outbuildings  ;  the  plaintiff  had  repaired  the  latter,  not  the  former  ;  but 
the  defendants  had  neglected  to  keep  the  latter  in  repair ;  and  they 
assessed  the  damages  for  this  at  20Z.  The  plaintiff  contended  that  his 
obligation  to  put  in  repair  was  an  independent  covenant,  and  not  a  con- 
dition precedent  to  his  right  to  call  on  the  defendants  to  perform  their 
agreement ;  or  at  all  events  that  it  was  divisible,  and  that  he  was  en- 
titled to  damages  for  the  non-repair  of  that  part  which  he  had  previ- 
ously put  in  repair.  The  defendants  controverted  both  propositions, 
and  therefore  contended  that,  as  the  plaintiff  had  not  put  the  whole 
premises  in  repair,  he  could  not  recover  damages  for  the  non-repair  of 
any  part.  "We  are  of  opinion  that  this  was  a  condition  precedent,  and 
that  the  case  is  distinguishable  from  Cannock  v.  Jones.1  This  disposes 
of  the  plaintiff's  application  ;  but  we  think,  as  the  pleadings  are  framed, 
that  the  defendants  should  have  a  rule. 

Rule  nisi  granted  to  defendants.     Refused  to  plaintiff. 

In  this  Vacation,  June  22, 

Palmer  and  Worllcdge  showed  cause.  The  question  is,  whether  a 
repair  of  the  whole  premises  demised  was  a  condition  precedent  to 
recovery  for  non-repair  of  any  part.  The  stipulations  were  independ- 
ent, and  the  subject  of  independent  remedies.  Dicker  v.  Jackson  is 
a  recent  authority  in  favor  of  the  plaintiff's  construction.  The  rule  of 
interpretation  in  such  cases  is  laid  down  by  Tindal,  C.  J.,  in  Stavers  v. 
Curling.  [Wightman,  J.  You  must  argue  here  that  the  plaintiff 
might  recover,  though  he  had  never  put  any  part  of  the  premises  into 
repair.  J  Here  a  part  was  put  into  repair,  and  was  not  kept  in  repair  by  the 
defendants  ;  and  the  verdict  is  taken  as  to  that  part  only.  To  make  per- 
formance in  every  particular  a  condition  precedent  would  lead  to  the  same 
extravagance  of  construction  which  was  pointed  out  in  Boone  v.  Eyre, 
commented  upon,  among  other  authorities,  in  note  (4)to  Pordage  v.  Cole.2 
In  Macintosh  v.  Midland  Counties  Railway  Company  8  the  plaintiff  had 
covenanted  to  complete  part  of  a  railway  within  a  certain  time  for  a 
specified  sum,  he  being  provided  by  the  defendants  with  rails  and 
chairs,  &c. ;  in  an  action  for  non-payment,  the  defendants  insisted  on  a 
penalty  incurred  according  to  the  contract,  by  not  completing  the 
work  within  the  stipulated  time ;  the  plaintiff  denied  owing  the  penal 
sum,  and,  in  support  of  his  case,  proved  that  he  had  not  been  properly 
supplied  with  rails,  &c,  which,  he  contended,  was  a  condition  pre- 
cedent to  the  accruing  of  the  penalty.  But  the  Court  said:  "The 
covenant  on  the  plaintiff's  part  is  absolute,  to  complete  on  a  given  day, 

i  See  Friar  v.  Grey,  15  Q.  B.  891,  and  Grey  v.  Friar,  15  Q.  B.  901. 
2  1  Wins.  Saund.  320  a.  8  U  M.  &  W.  548. 
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or  to  pay  3001.  dairy  if  he  does  not.  Any  other  construction  would 
lead  to  the  conclusion,  which  we  think  an  unreasonable  one,  that  the 
non-supply  of  a  single  rail  or  chair  by  the  time  specified  for  its  de- 
livery, although  in  the  result  wholly  immaterial  to  the  facilities  for 
completion,  would  entitle  the  plaintiff  to  receive  the  15,000/.  given 
for  expedition  money,  without  his  giving  the  expedition  for  it.  On  the 
other  hand,  by  treating  the  covenants  as  independent,  it  is  open  to 
the  plaintiff,  if  he  has  really  been  prevented  from  completing  the 
railway  in  due  time  by  the  defendants'  neglect,  to  bring  his  action 
against  them  for  that  breach  of  their  covenant."  Here,  according  to 
the  argument  on  the  other  side,  if  one  hovel  was  unrepaired  by  the 
plaintiff,  any  other  building,  though  entirely  reinstated  by  him  might 
be  left  in  decay  by  the  defendants.  They  entered  under  the  agree- 
ment, acquiescing  in  the  partial  performance.  The  landlord's  remedy 
accrued  from  that  time  to  the  extent  of  their  whole  undertaking.  It 
may  perhaps  be  argued  that  the  third  issue  here  involves  the  whole 
premises  ;  the  words  of  the  plea  being,  ' '  did  not  first  put  the  said 
messuage,  buildings,  and  premises  into  good,  tenantable  repair."  But 
the  issue  is  distributable  ;  and,  if  the  proof  given  by  the  plaintiff  be 
less  extensive  than  his  averment,  the  proof  may  be  applied  to  the  issue 
pro  tanto.  Tapley  v.  Wainwright,1  Wood  v.  Peyton.1  It  was  not 
essential  to  aver  that  the  plaintiff  did  not  repair  the  buildings,  &c,  or 
an}^  part  of  them,  more  than  it  is  to  rejoin  in  support  of  a  plea  of 
infancy  in  assumpsit  that  goods  supplied  to  the  infant  were  not,  nor 
were  any  part  of  them,  necessaries  ;  the  plaintiff,  therefore,  in  travers- 
ing the  averment,  does  not  undertake  to  disprove  it  to  its  full  extent. 
The  cases  cited  in  moving  for  the  rule  show  merelj'  that  the  contract  on 
one  side  ma}-,  by  its  nature,  be  a  condition  precedent ;  which  it  is  un- 
necessary to  dispute. 

CP  Medley  and  Couch,  contra.  The  defendants  are  entitled  to  suc- 
ceed on  the  whole  issue.  There  is  no  instance  in  which  a  condition 
has  been  apportioned  in  the  manner  contended  for  here.  That  the 
courts  have  thought  this  impracticable  is  proved  by  the  anxiety  they 
have  shown  in  many  instances  to  construe  stipulations  as  independent 
covenants,  thus  avoiding  the  hardship,  otherwise  inevitable,  that  a 
covenant  on  one  side  could  not  be  enforced,  because  some  portion, 
however  minute,  of  a  condition  precedent  was  unfulfilled  on  the 
other ;  Macintosh  v.  Midland  Counties  Railway  Company  is  an 
example.  The  hardship,  if  any,  here,  is  that  which  the  plaintiff  has 
imposed  upon  himself.  And  the  same  complaint  might  be  made  on 
either  side.  Suppose  the  landlord  puts  in  repair  only  a  single  window, 
or  some  part  of  the  building  which  is  of  little  use  to  the  tenant, 
and  leaves  every  thing  else  in  decay,  it  may  be  asked,  whether  the 
tenant  is  liable  for  not  doing  all  the  repairs.  In  Slater  v.  Stone,  the 
Court  held  that  a  covenant  by  tenant  to  repair  premises  "  ab  et  post 

1  5  B.  &  Ad.  395.  2  13  M.  &  W.  30. 
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reparationem  "  by  the  landlord,  was  conditional,  and  that  a  declaration 
on  the  covenant,  alleging  as  a  breach  non-repair  by  the  tenant  of  a 
part  specified,  with  an  allegation  that,  at  the  time  of  the  demise  and 
the  beginning  of  the  term,  the  part  was  in  good  repair,  without  adding 
"  ab  et  post,"  &c,  was  bad.  The  position  that  the  tenant  ought  at 
least  to  repair  what  has  been  put  in  repair  by  the  landlord  would  be 
very  difficult  of  application,  where  partial  repairs  had  been  done  in  a 
number  of  places.  The  issue  on  the  plaintiff's  part  is,  that  he  did  first 
put  the  said  messuage,  buildings,  and  premises  in  the  declaration  in 
that  behalf  mentioned  into  good  repair.  A  verdict  cannot  be  entered 
for  him  on  such  an  issue,  upon  proof' that  he  first  repaired  some  part 
only.  If  so  entered,  it  would  be  conclusive  in  his  favor  as  to  the 
whole  in  a  subsequent  action.  [Wightman,  J.  The  finding  here 
would  prevent  that,  if  the  contract  is  divisible.]  But  further,  this  is 
an  action  of  assumpsit ;  and  the  consideration  stated  is  that  the  de- 
fendants had  become  tenants  to  the  plaintiff  on  certain  terms,  which 
are  stated.  If  the  terms  are  that  the  plaintiff  shall  put,  not  "the 
same"  messuage  and  premises,  but  some  part  of  them,  into  repair,  a 
different  consideration  is  proved  from  that  declared  upon,  and  the 
variance  is  fatal ;  for  the  terms,  taken  as  a  whole,  are  the  considera- 
tion :  Beech  v.  White  ;  *  and  the  plaintiff's  promise  is  entire,  and  can- 
not be  apportioned  :  Thomas  v.  Williams,2  Head  v.  Baldrey.8  [Wight- 
man,  J.  You  contend  that  the  putting  every  part  in  repair  is  the  con- 
sideration for  repairing  each  part.]     That  is  the  plaintiff's  contract. 

Our.  adv.  vult. 

Wightman,  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  substance  of  the  declaration,  and  the  third  issue,  his  Lord- 
ship said :  — 

The  jury  found  on  this  issue  that  the  plaintiff  had  not  put  all  the 
demised  premises  into  repair,  but  part  only ;  that  the  defendants  had 
not  kept  that  part  in  repair ;  and  assessed  the  damages  for  the  non- 
repair of  that  part  at  20/. 

There  were  cross-rules  applied  for ;  but  the  questions  raised  were 
discussed  on  that  applied  for  by  the  defendants,  namely,  to  enter  the 
verdict  for  them  on  this  issue ;  and  two  grounds  were  relied  on :  the 
first,  that  the  obligation  on  the  landlord  to  put  in  repair  was  a  condi- 
tion precedent  to  the  tenant's  obligation  to  keep  in  repair,  to  which 
we  all  agreed  on  the  argument ;  the  second,  that,  being  a  condition 
precedent,  it  was  not  divisible,  and  therefore  that  a  part  performance 
would  not  enable  the  plaintiff  to  recover  as  to  that  part.  And  upon 
consideration,  we  think  the  defendants  are  right  in  this  also. 

We  do  not  mean  to  lay  down  that  in  no  case  may  a  condition  pre- 
cedent be  divisible.  Cases  may  easily  be  conceived  in  which  the 
covenant  or  agreement  to  which  it  is  attached   may  apply  to  two  or 

i  12  A.  &  E.  G68.  2  10  B.  &  C.  664,  671.  3  6  A.  &  E.  459. 
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more  subject-matters,  so  distinct  that  the  covenant  or  agreement, 
which  is  one  in  form,  is  several  in  fact ;  and  the  condition,  in  the  same 
•way  attached  to  each,  is  several  in  fact,  though  one  in  form  ;  and  in 
such  case  it  may  be  clear  that,  by  the  intention  of  the  parties,  reddendo 
singida  singulis,  the  performance  as  to  one  part  may  entitle  to  an 
action  for  the  non-performance  of  the  corresponding  part  of  the  cove- 
nant. But  the  burden  of  showing  this  will  clearly  lie  on  the  party 
who  insists  upon  it,  and  who  seeks  to  make  that  divisible  which  on  its 
face  is  entire.  Now,  in  the  present  instance,  we  see  no  ground  for 
concluding  this  to  have  been  the  case.  The  defendants  have  taken, 
not  two  separate  dwelling-houses,  of  which  one  may  be  completely 
enjoyed,  though  the  other  may  not  be  in  a  condition  for  proper  occu- 
pation, but  they  have  taken  a  dwelling-house  with  appurtenant  out- 
buildings ;  the}-  have  insisted  that  they  shall  not  be  bound  to  keep  in 
repair  till  the  landlord  has  put  into  repair ;  the  performance  of  this  by 
him  is  the  consideration  for  the  keeping  in  repair  by  them  ;  and  it  seems 
to  us  that  the  unrebutted  presumption  is,  that  they  intended  to  have, 
and  the  plaintiff  agreed  the}'  should  have,  the  whole  premises  in  tenant- 
able  repair  before  the}'  were  bound  to  repair  any  part. 

Nor  will  this  raise  any  inconvenience  different  in  kind  from  that 
which  follows  from  holding  the  condition  divisible.  If  it  be  divisible, 
still  the  whole  of  the  part  as  to  which  the  action  is  brought  must  be 
shown  to  have  been  put  in  repair :  non-repair  of  a  single  room  would 
show  the  condition  not  performed  as  to  the  house,  if  that  part  of  the 
covenant  were  sued  on.  Inconvenience  of  this  sort  must  attend  every 
case  of  condition  precedent.  On  the  other  hand,  the  intentions  of 
parties  may  be  defeated,  and  great  injustice  done,  by  allowing  an 
action  to  be  maintained  for  non-repair  of  some  part,  the  previous  con- 
dition of  which  might  have  cast  little  burden  on  the  landlord  to  put 
in  repair,  while  he  has  neglected  to  do  more  expensive  repairs  to 
another  part,  the  complete  repair  of  which  may  have  been  the  tenant's 
principal  motive  for  taking  the  premises  at  all. 

We  think  it  better  to  avoid  all  such  questions,  and  that  the  verdict 
on  the  third  issue  should  be  entered  for  the  defendants. 

Rule  absolute.1 


MILNER  v.  FIELD. 
In  the  Exchequer,  November  25,  1850. 

[Reported  in  5  Exchequer  Reports,  829.] 

Assumpsit  for  goods  sold  and  delivered,  work  and  labor,  and  mate- 
rials, &c.    Pleas :  non-assumpsit,  payment,  and  set-off.    Issues  thereon. 

1  Approved  and  followed  in  Coward  v.  Gregory,  Law  Rep.  2  C.  1\  153.  —  Ed. 


SECT.  I.]  STAUNTON  V.   WOOD.  517 

At  the  trial  before  Pollock,  C.  B.,  at  the  last  Surrey  Assizes,  it 
appeared  that  the  plaintiff  sought  to  recover  for  work  done  under  a 
written  agreement,  whereby  the  plaintiff  agreed  to  build  for  the  defend- 
ant thirty  houses  for  the  sum  of  3,130/.,  to  be  paid  by  instalments  as  the 
work  progressed.  There  were  penalties  for  the  non-performance  of  the 
works  at  certain  stipulated  periods ;  and  also  a  proviso,  that  none  of 
the  instalments  should  be  payable  unless  the  plaintiff  should  deliver  to  the 
defendant  a  certificate  signed  by  the  surveyor  for  the  time  being  of 
the  defendant,  that  the  works  had  been  in  all  respects  well  and  substan- 
tially performed,  according  to  the  specifications  and  plans.  Some  of  the 
instalments  had  been  paid,  and  the  action  was  brought  to  recover  the 
balance.  No  certificate  was  obtained ;  but  the  plaintiff's  counsel  ten- 
dered evidence  to  show  that  the  defendant  had  appointed  his  own  father 
as  his  surveyor,  and  that  although  the  works  were  in  all  respects  prop- 
erly done,  the  certificate  was  withheld  fraudulently  and  by  collusion  with 
the  defendant.  It  was  objected  on  the  part  of  the  defendant  that  this 
evidence  was  inadmissible  ;  and  the  learned  judge,  being  of  that  opinion, 
nonsuited  the  plaintiff,  reserving  leave  for  the  plaintiff  to  take  the 
opinion  of  the  Court  upon  the  point,  and  if  they  should  think  the  evidence 
admissible,  the  cause  was  to  be  referred. 

Lush  in  the  present  Term  (November  11)  moved  accordingly,  and  sub- 
mitted, that  the  want  of  a  certificate  could  not  be  taken  advantage  of 
under  the  general  issue  ;  but  that  the  proviso  should  have  been  pleaded 
specially,  or  at  all  events  the  plaintiff  ought  to  have  been  allowed  to 
give  evidence  of  fraud.  Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said :  In  this  case  there  will  be  no  rule.  Where, 
by  the  contract  itself,  the  certificate  of  a  surveyor  is  made  a  condition 
precedent  to  the  right  to  payment,  even  if  it  be  withheld  by  fraud,  that 
is  only  the  subject  of  a  cross-action.     The  nonsuit  therefore  was  right. 

Rule  refused. 


STAUNTON  and  Another  v.  WOOD  and  Others. 
In  the  Queen's  Bench,  February   14  and   15,  1851. 

[Reported  in  16  Queen's  Bench  Reports,  638.] 

Assumpsit.  The  count  recited  that  plaintiffs  agreed  to  sell  to  de- 
fendants "  certain  goods,  to  wit,  fifty  tons  of  good  cable  bars,  at  and 
for  the  price  of  9/.  per  ton,  the  said  goods  to  be  delivered  forthwith  by 
the  plaintiffs  to  the  defendants  at  the  works,  and  the  said  price  to  be 
paid  by  the  defendants  to  the  plaintiffs  in  cash  in  fourteen  days  from 
the  time  of  the  making  of  the  said  contract."  Mutual  promises.  Aver- 
ment :  That  fourteen  days  had  elapsed,  and  that  "  plaintiffs  have  in  all 
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things  performed  and  fulfilled  the  contract  on  their  part."  Breach : 
Non-payment.  Plea :  That  a  reasonable  time,  according  to  the  tenor 
of  the  contract,  for  the  delivery  of  the  goods,  within  which  reasonable 
time  the  goods  according  to  the  tenor  of  the  contract  might  and  ought 
to  have  been  delivered,  elapsed  before  the  expiration  of  fourteen  days 
from  the  making  of  the  contract ;  and  that,  although  defendants  were 
always  ready  and  willing  to  accept  the  goods  and  pay  for  them,  of 
which  plaintiffs  had  notice,  and  were  requested  to  deliver  the  goods,  yet 
plaintiffs  would  not  deliver  the  goods  ;  without  this,  that  plaintiffs  have 
in  all  things  performed  and  fulfilled  the  contract  raodo  et  forma.  Con- 
clusion to  the  country. 

General  demurrer.     Joinder. 

The  demurrer  was  argued  in  this  Vacation. 

JPhipson,  for  the  plaintiffs.  The  demurrer  is  to  the  plea  ;  but  the 
real  question  depends  on  the  construction  of  the  contract  stated  in  the 
count,  whether  it  makes  it  a  condition  precedent  to  the  right  to  de- 
mand payment  that  the  plaintiffs  should  be  ready  to  deliver  the  goods. 
The  agreement  is  to  deliver  ' '  forthwith  ;  "  that  cannot  mean  instantane- 
ously. It  means  as  soon  as  plaintiffs  reasonably  can  deliver  under  the 
circumstances :  Tenuant  v.  Bell.1  In  truth  the  contract  is  no  more 
than  the  law  would  have  implied.  The  plaintiffs  are  to  deliver  the 
goods  in  an  uncertain  time,  as  short  as  they  can  reasonably  make  it,  but 
which  may  be  more  or  less  according  to  circumstances.  Then,  as  this 
uncertain  time  may  be  more  than  fourteen  days,  and  the  day  of  pay- 
ment ma}-  come  before  that  of  delivery,  the  defendants  must,  according 
to  the  rule  stated  in  note  (4)  to  Pordage  v.  Cole,2  be  taken  to  have 
relied  on  the  plaintiffs'  promise,  not  upon  the  performance :  Mattock 
v.  Kinglake,  Wilks  v.  Smith.  The  plea  avers  that  this  uncertain  time 
has  now  been  ascertained,  and  that  it  has  turned  out  to  be  less  than 
fourteen  days  ;  but  the  question,  whether  the  delivery  is  a  condition  pre- 
cedent or  not,  depends  on  what  was  known  and  intended  at  the  time  of 
the  contract,  not  on  what  happens  afterwards.  The  plea  does  not  aver 
that  a  reasonable  time  for  the  delivery  of  the  goods  must  in  all  cases  be 
less  than  fourteen  days,  or  that  the  parties  supposed  that  it  must,  and 
made  their  contract  accordingly.  If  it  had  so  averred,  the  plea  would 
be  good  in  substance,  though  probably  amounting  to  non-assumpsit,  as 
denying  the  legal  effect  of  the  contract  declared  upon.  The  Court  can- 
not know  what  a  reasonable  time  for  delivering  bars  at  the  plaintiffs' 
works  may  be.  [Wightman,  J.  This  is  not  a  contract  to  manufacture 
the  bars,  but  to  sell  them  and  deliver  them  forthwith.  Is  it  a  reasonable 
intendment  that  the  parties  thought  that  this  could  not  be  done  within 
fourteen  days  ?]  The  Court  cannot  judicially  know  what  might  be  rea- 
sonably expected  ;  it  must  depend  on  all  the  circumstances.  Simpson 
v.  Henderson.3  [Eele,  J.  Has  there  ever  been  a  decided  case  in 
which  there  have  been  mutual  promises,  and  the  time  for  the  plaintiff's 

1  9  Q.  B.  684.  2  1  Wms.  Saund.  320  b.  >  Moo.  &  M.  300. 
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performance  of  his  part  has  actually  come  before  the  time  for  the 
defendant's  performance  of  his,  and  the  plaintiff  has  been  wholly  in 
default,  and  nevertheless  has  recovered  ?  *  I  do  not  wish  to  be  under- 
stood to  give  an  opinion,  but  ask  the  question  for  information,  as  on 
your  construction  of  the  contract  the  plea  raises  that  point.]  Where 
performance  is  not  a  condition  precedent  by  the  contract,  a  breach  in 
fact  is  no  plea.     Dicker  v.  Jackson. 

Winston,  contra.  It  appears  by  the  plea  that  "  forthwith  "  did,  under 
the  circumstances  of  this  particular  case,  mean  less  than  fourteen  days. 
Simpson  v.  Henderson  shows  that  the  circumstances  might  be  legiti- 
mately taken  into  account ;  and,  if  so,  there  is  a  defence  ;  and  though 
the  form  of  the  plea  ought  perhaps  to  have  been  non-assumpsit,  it  is 
good  on  general  demurrer.  Kemble  v.  Mills.2  No  case  has  been  cited 
in  which  it  appeared  on  the  face  of  the  record  that  a  reasonable  time  for 
the  performance  by  plaintiff  of  what  was  alleged  to  be  a  condition  pre- 
cedent was  in  fact  less  than  that  for  the  performance  by  the  defendant. 

Phipson,  in  reply.  The  plea  does  not  say  that  a  reasonable  time 
was  necessarily,  or  probably,  to  be  less  than  fourteen  days.  It  says 
that  it  turned  out  afterwards  to  be  less.  The  case  is  precisely  within 
the  words  of  Mr.  Serjeant  Williams  in  note  (4)  to  Pordage  v.  Cole  :  8 
"  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for 
doing  any  other  act,  and  the  day  is  to  happen,  or  may  happen,  before 
the  thing  which  is  the  consideration  of  the  money  or  other  act  is  to  be 
performed,"  &c.  Cur.  adv.  vult. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

We  have  considered  this  case  and  the  authorities  referred  to  on  the 
argument,  and  are  of  opinion  that,  according  to  the  statement  of  the 
contract  in  the  declaration  itself,  the  delivering  of  the  goods  was  a  con- 
dition precedent.  Every  contract  must  be  construed  according  to  the 
intention  of  the  parties,  which  in  the  present  case  the  demurrer  calls 
upon  the  Court  to  ascertain.  We  think  it  manifest  that,  by  the  use  of 
the  word  "  forthwith,"  as  to  the  delivering  of  the  goods,  in  connection 
with  the  payment  in  fourteen  days,  the  parties  intended  that  the  goods 
should  be  delivered  at  some  time  within  the  fourteen  days.  Now  the 
declaration  alleges  a  general  performance  by  the  plaintiffs,  and  that  is 
sufficient  on  general  demurrer,  and  must  be  taken  to  mean  a  delivery  or 
offer  to  deliver.  It  would  be  bad  on  special  demurrer ;  but,  being 
good  on  general  demurrer,  it  becomes  a  material  allegation,  and  is 
traversable.     The  plea  has  traversed  it,  and  is  good  in  that  respect, 

1  See  New  v.  Swain,  Danson  &  Lloyd's  Mercantile  Cases,  193,  and  Bunney  u. 
Poyntz,  4  B.  &  Ad.  568 ;  in  which  cases  it  appears  to  have  been  held,  at  nisi  prius, 
that,  where  the  period  of  credit  has  expired  before  an  actual  delivery,  a  readiness  to 
pay  the  price  is  a  condition  precedent  to  the  right  to  demand  a  delivery  of  the  goods, 
though  the  purchaser  has  not  failed,  and  no  right  analogous  to  that  of  stoppage  in 
transitu  has  arisen.  There  doeB  not  appear  to  be  any  case,  except  the  principal  one, 
in  which  the  converse  has  been  discussed. 

2  1  M.  &  G.  757.  3  1  Wms.  Saund.  320  b. 
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without  its  being  necessary  for  us  to  say  how  far  the  introductory 
matter  of  the  plea  could  of  itself  have  formed  a  sufficient  answer  to  the 
declaration.  Judgment  for  defendants. 


ELLEN  v.   TOPP. 
In  the  Exchequer,  April  15,  1851. 

[Reported  in  6  Exchequer  Reports,  424.] 

Covenant  on  an  indenture  of  apprenticeship  of  the  21st  of  July, 
1846,  by  the  master  against  the  father  of  the  apprentice,  the  father 
being  a  party  to  the  indenture.  The  material  parts  of  this  indenture 
(of  which  profert  was  made)  were  as  follows:  "This  indenture  wit- 
nesseth,  that  Richard  Topp,  an  infant,  of  the  age  of  sixteen  years  or 
thereabouts,  by  and  with  the  consent  of  his  father,  George  Topp,  of,  &c, 
farmer,  doth  put  himself  apprentice  to  Frederick  Ellen,  of,  &c,  auc- 
tioneer, appraiser,  and  corn-factor,  to  learn  his  art,  and  with  him  after 
the  manner  of  an  apprentice  to  serve  from  the  1st  day  of  July  now  last 
past  unto  the  full  end  and  term  of  five  years  from  thence  next  follow- 
ing, to  be  fully  complete  and  ended  ;  during  which  term  the  said  ap- 
prentice his  master  faithfully  shall  serve,  his  secrets  keep,  his  lawful 
commands  everywhere  gladly  do."  The  indenture  then  proceeded  to 
state  that  the  apprentice  should  do  no  damage  to  his  master,  &c. ,  and 
that  he  "  shall  not  absent  himself  from  his  master's  service  day  or  night 
unlawfully,  but  in  all  things,  as  a  faithful  apprentice,  he  shall  behave 
himself  towards  his  said  master  and  all  his  during  the  said  term.  And 
the  said  Frederick  Ellen,  in  consideration  of  the  sum  of  7UZ.  to  him  in 
hand  paid  by  the  said  George  Topp  upon  the  execution  of  these  pres- 
ents (the  receipt  whereof  the  said  Frederick  Ellen  doth  hereby  ac- 
knowledge), doth  hereby  covenant  and  agree  to  and  with  the  said 
George  Topp,  his  executors  and  administrators,  and  also  the  said  Rich- 
ard Topp,  that  he,  the  said  Frederick  Ellen,  his  executors  and  adminis- 
trators, his  said  apprentice  in  the  art  of  an  auctioneer,  appraiser,  and 
corn-factor,  which  he  useth,  bj7  the  best  means  that  he  can,  shall  teach, 
and  instruct,  or  cause  to  be  taught  and  instructed,  finding  unto  the 
said  apprentice  sufficient  meat,  drink,  and  lodging,  and  other  necessa- 
ries during  the  said  term,  except  wearing  apparel,  medical  attendance, 
and  pocket-money  ;  and  the  said  George  Topp,  for  himself,  his  execu- 
tors and  administrators,  doth  hereby  covenant  and  agree  with  the  said 
Frederick  Ellen,  his  executors  and  administrators,  that  he  the  said  George 
Topp,  his  executors  and  administrators,  shall  and  will  find  and  provide 
his  said  son  Richard  Topp  with  wearing  apparel,  medical  attendance, 
washing,  and  pocket-money,  during  the  said  term ;  and  for  the  true 
performance  of  all  and  every  the  said  covenants  and  agreements,  either 
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of  the  said  parties  bindeth  himself  unto  the  other  by  these  presents." 
The  declaration  then  stated,  that  the  said  Eichard  Topp  afterwards,  to 
■wit,  on  the  said  21st  of  July,  1846,  entered  and  was  then  received 
into  the  service  of  the  plaintiff  as  such  apprentice  as  aforesaid,  and 
continued  in  such  service  under  and  by  virtue  of  the  said  indenture 
for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid 
until  and  upon  the  22d  of  July,  1849  ;  and  laid  as  a  breach  that 
the  said  Eichard  Topp  did  not  nor  would  faithfully  serve  the  plain- 
tiff according  to  the  tenor  and  effect,  true  intent  and  meaning  of  the 
said  indenture,  but  on  the  contrary  thereof  the  said  Eichard  Topp, 
during  the  said  term  of  five  years  in  the  said  indenture  mentioned, 
to  wit,  on  the  said  22d  of  July,  1849,  did  unlawfully  absent  himself 
from  the  service  of  the  plaintiff,  and  hath  from  thence  hitherto  remained 
and  continued  absent  from  the  service  of  the  plaintiff,  contrary  to  the 
tenor  and  effect  of  the  said  indenture,  and  of  the  said  covenant  of 
the  defendant  in  that-  behalf  made  as  aforesaid,  to  the  plaintiff's 
damage,  &c. 

The  defendant,  after  setting  out  the  indenture  on  oyer,  pleaded  that 
the  plaintiff,  at  the  time  of  the  making  of  the  said  indenture  as  in  the 
declaration  mentioned,  exercised  the  art  and  carried  on  the  business  of 
an  auctioneer,  appraiser,  and  corn-factor,  as  therein  mentioned ;  and 
that  the  apprenticeship  and  covenants  aforesaid  were  made  with  the 
plaintiff  as  such  auctioneer,  appraiser,  and  corn-factor,  and  not  other- 
wise, and  that,  after  the  making  of  the  said  indenture,  and  before  the 
accruing  of  the  cause  of  action,  &c,  to  wit,  on,  &c,  the  plaintiff  volun- 
tarily and  of  his  own  free  will  gave  up,  relinquished,  abandoned,  and 
ceased  to  exercise  and  carry  on,  and  hath  not,  at  any  time  since,  exer- 
cised and  carried  on  the  art  and  business  of  a  corn-factor  as  aforesaid. 
Verification. 

Eeplication :  That  the  plaintiff  relinquished  his  business  as  a  corn- 
factor  aforesaid,  with  the  full  knowledge  and  consent  of  the  defendant 
in  that  behalf;  and  that,  from  the  time  of  such  relinquishment  contin- 
ually until  the  accruing  of  the  cause  of  action  in  the  declaration 
mentioned,  the  said  Eichard  Topp,  with  full  knowledge  of  such  relin- 
quishment as  aforesaid,  continued,  with  the  consent  of  the  defendant 
in  that  behalf,  to  serve  the  plaintiff  under  the  said  indenture.  Verifi- 
cation. 

Special  demurrer  to  the  replication,  inter  alia,  on  the  grounds  that 
the  consent  of  the  defendant  to  the  relinquishment  by  the  plaintiff  of 
his  business  of  a  corn-factor  aforesaid,  and  to  the  continuing  of  the  said 
Eichard  Topp  to  serve  the  plaintiff  as  in  the  replication  mentioned,  is 
not  alleged  to  have  been  given  or  contained  by  or  in  any  deed  or  in- 
strument under  the  seal  of  him  the  defendant,  and  that  the  contract  in 
the  declaration  mentioned  could  not  in  law  be  varied  or  altered  by 
parol,  or  by  any  consent  other  than  a  consent  given  or  contained  in 
some  deed  or  instrument  under  seal ;  and  that  the  replication  is  a  de- 
parture from  the  declaration ;    that  the  contract  relied  upon  in   the 
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declaration  is  a  contract  to  employ  and  serve  in  the  art  and  mystery  of 
an  auctioneer,  appraiser,  and  corn-factor ;  and  the  replication  sets  up 
some  new  alleged  contract  to  employ  and  serve  in  the  art  and  mystery 
of  an  auctioneer  and  appraiser  only. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Easter  Term  last  (April  26,  1850), 
before  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  andPLATT,  B.,  by  Mac- 
namara  for  the  defendant,  in  support  of  the  demurrer,  and  by  Taprell 
for  the  plaintiff;  and  the  Court  took  time  to  consider  their  judgment ; 
but  afterwards  Pollock,  C.  B.,  said  that,  as  a  difference  of  opinion 
existed  among  certain  members  of  the  Court,  thej-  wished  to  hear  the 
case  re-argued.  The  case  was  accordingly  re-argued  in  Hilary  Term 
last  (Jan.  20),  before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 
Platt,  B.,  by 

Macnamara  for  the  defendant  in  support  of  the  demurrer.  The 
replication  is  clearly  bad  as  amounting  to  a  departure  from  the  declara- 
tion, and  as  setting  up  a  parol  discharge  from  an  obligation  under 
seal.  The  plaintiff,  however,  will  contend  that  the  plea  does  not  con- 
tain an}-  defence  to  the  action,  and  the  question  which  the  Court  will 
ultimately  have  to  decide  may  be  thus  stated :  A  master  who  exercises 
three  trades  takes  an  apprentice,  and  covenants  to  instruct  him  in 
such  trades,  but  during  the  term  of  apprenticeship  abandons  one  of 
the  trades ;  the  apprentice  thereupon  leaves  his  sendee ;  can  the 
master  maintain  an  action  upon  the  indenture  of  apprenticeship  for  the 
apprentice  thus  leaving  him  ? 

1 .  .  .  The  exercise  of  the  trades,  or  rather  the  non-abandon- 
ment of  any  one  of  them  \>y  the  master,  is  a  condition  precedent  to  the 
service  of  the  apprentice  ;  or,  in  other  words,  they  are  dependent  cove- 
nants. The  non-exercise  of  the  trades  for  a  few  days  merely  would  not 
justify  the  apprentice  in  leaving  ;  but  the  relinquishment  of  any  of 
them  would.  The  doctrine  of  dependent  covenants  is  fully  discussed 
in  the  notes  to  Pordage  v.  Cole,  1  Wins.  Saund.  320  b,  and  Cutter  v. 
Powell,  2  Smith's  Leading  Cases,  9  ;  where  the  most  important  cases 
bearing  upon  the  subject  are  cited.  The  principle  was  laid  down  by 
Lord  Mansfield  in  Boone  v.  Eyre,  which  has  been  often  recognized  and 
acted  upon.  "  The  distinction  is  very  clear,"  said  that  learned  judge  ; 
' '  where  mutual  covenants  go  to  the  whole  of  the  consideration  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other.  But 
where  they  go  only  to  a  part,  where  a  breach  may  be  paid  for  in  dam- 
ages, there  the  defendant  has  a  remedy  on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent."  The  question  seems  to  be,  whether, 
notwithstanding  the  breach,  the  contract  can  be  substantially  carried  out, 
and  whether  adequate  compensation  can  be  obtained  for  such  breach. 
The  reason  of  the  rule  is,  that  the  damages  would  be  unequal  if  a 
breach  of  a  comparatively  unimportant  part  of  the  contract  afforded  a 

1  A  part  of  the  case  is  omitted  as  not  relating  materially  to  the  subject  of  "  Condi- 
tions."—  Ed. 
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ground  for  rescinding  it  altogether.  The  chief  tests  to  be  applied 
appear  to  be  the  materiality  and  importance  of  the  covenants  broken, 
and  the  difficulty  of  assessing  damages  thereupon.  There  is  a  close 
analogy  between  these  questions  and  those  which  relate  to  penalties 
and  liquidated  damages.  In  the  latter  instance,  the  importance  of  the 
matter,  the  performance  of  which  is  secured  by  a  penalty,  and  the  dif- 
ficulty of  estimating  the  damages  for  its  breach,  are  the  main  points  to 
be  considered.  Galsworthy  v.  Strutt.1  The  rule  adopted  for  the  con- 
struction of  covenants  as  dependent  or  independent  is  this :  That  the 
good  sense  of  the  case,  the  nature  of  the  instrument,  and  the  intention 
of  the  parties  are  to  decide  the  question.  Applying  these  principles 
to  the  present  case,  the  covenant  by  the  apprentice  to  serve  is  depen- 
dent upon  the  implied  covenant  of  the  master  not  to  relinquish  any  of 
his  trades.  The  trades  carried  on  by  a  master  at  the  time  when  an 
apprentice  is  bound  to  him  form  the  basis  of  the  whole  contract.  It  is 
of  course  a  preliminary  inquiry  with  the  father  or  other  guardian  of 
the  apprentice,  what  trades  are  exercised  by  this  person  to  whom  the 
apprentice  is  to  be  bound ;  are  they  such  as  I  desire  him  to  learn  ? 
This  question  affects  the  very  position  and  status  of  one  of  the  con- 
tracting parties,  whose  trading  capacitj'  forms  the  whole  inducement 
for  the  contract.  If  one  trade  may  be  given  up,  why  may  not  all? 
Where  is  the  line  to  be  drawn?  Suppose  two  out  of  the  three  had 
been  abandoned,  was  the  apprentice  to  continue  in  the  service  to  learn 
the  third  trade  alone  ?  The  one  abandoned  may  have  been  the  most 
material  of  the  three  ;  it  may  have  been  the  only  one  which  the  father 
desired  his  son  to  learn ;  but  yet  it  may  have  been  necessary  to  bind 
him  to  a  master  who  exercised  the  three,  as  it  frequently  happens  in 
country  towns  that  several  trades  must  be  followed  by  one  person  in 
order  to  gain  a  livelihood.  Perhaps  it  was  necessary  for  the  son  to 
learn  and  to  exercise  the  three  for  himself  in  order  to  gain  a  livelihood. 
The  master  at  one  time  thought  proper  to  combine  the  three,  why 
should  not  the  apprentice  have  an  opportunity  of  doing  so  ?  This  plea 
must  be  considered  as  if  it  came  before  the  Court  on  general  demurrer  ; 
and,  in  order  to  support  it,  the  Court  will  presume,  if  necessary,  that 
the  trade  abandoned  was  the  most  important  one.  The  consequences 
of  compelling  an  apprentice  to  stay  with  a  master  who  can  teach  him 
that  only  which  is  immaterial  or  insufficient  for  a  livelihood,  would 
be  very  serious.  An  apprentice  may  be  bound  for  seven  years,  and 
the  day  after  his  binding  the  master  may  relinquish  the  most  im- 
portant trade.  Can  it  be  said  that,  in  such  a  case,  the  apprentice  must 
remain  until  the  end  of  the  term?  If  it  should  be  contended  that 
there  may  be  a  cross-action  on  the  part  of  the  apprentice,  the  answer 
is,  that  such  a  breach  as  this  cannot  be  adequately  paid  for  in  damages. 
The  injury  done  to  a  young  man  by  forcing  him  to  waste  the  best 
years  of  his  life  does  not  admit  of  compensation.     The  only  efficient 

i  1  Exch.  669. 
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remedy  is  afforded  by  allowing  him  to  seek  another  service.  The  ex- 
ercise of  the  trades  is  an  entire  consideration  for  the  service,  and  is  cor- 
relative with  it.  The  covenants  on  the  part  of  the  master,  after  a 
breach  like  this,  cannot  be  substantially  performed,  as  it  is  a  very  dif- 
ferent thing  to  exercise  two  trades  instead  of  three.  If  the  nature  of 
the  instrument  be  looked  at,  we  shall  find  that  its  very  object  is  the 
instruction  and  protection  of  the  apprentice ;  this  is  its  substance  and 
its  primary  intent.  The  premium  is  paid  in  the  first  instance,  and  a 
long  term  of  service  is  fixed.  In  some  towns,  to  have  served  an  ap- 
prenticeship to  certain  trades  is  a  qualification  required  for  the  exercise 
of  them ;  and  it  was  necessary  in  order  to  obtain  the  freedom  of  the 
City  of  London.  It  was  clearly  the  intention  of  the  parties,  that  the 
apprentice  was  to  learn  and  to  be  capable  of  following  the  same 
trades  which  his  master  followed  at  the  time  of  the  execution  of  the 
indenture. 

The  authorities  are  in  favor  of  these  views.  The  cases  in  which  cove- 
nants have  been  held  to  be  independent  are  distinguishable  from  this 
case.  In  Boone  v.  Eyre  they  were  held  to  be  so,  because,  as  Lord 
Mansfield,  C.  J.,  said,  "  If  the  plea  were  allowed,  any  one  negro,  not 
being  the  property  of  the  plaintiff,  would  bar  the  action  ;  "  showing  that 
the  importance  of  the  covenant  and  of  the  breach  were  material  points 
to  be  considered.  Campbell  v.  Jones  may  be  upheld  upon  the  ground 
that  a  time  was  fixed  for  the  payment  of  the  money,  but  not  for  the 
teaching.  (See  remarks  in  Glazebrook  v.  Woodrow.)  It  seems  the 
decision  would  have  been  different  if  the  covenant  had  been  to  pay  as 
soon  as  he  should  be  taught.  Again,  the  covenant  broken  by  the  plain- 
tiff was  not  the  most  material  part  of  the  contract,  as  the  defendant  still 
had  a  right  to  use  the  patent,  the  specification  whereof  would  give  him 
full  instruction  regarding  it.  In  Winstone  v.  Linn  it  was  held,  that 
the  absence  of  the  apprentice,  who  offered  to  return,  and  his  disobedi- 
ence of  his  master's  orders,  did  not  afford  an  answer  to  an  action  for 
not  teaching  him.  The  grounds  of  the  decision  were,  that  otherwise 
the  apprentice  would  lose  the  benefit  of  the  contract,  for  which  a 
premium  had  been  paid,  if  he  were  guilt}'  of  a  single  act  of  miscon- 
duct, or  were  absent  for  two  days ;  and  that  the  statute  relating  to 
misconduct  of  parish  apprentices  showed  that,  at  common  law,  the 
master  had  no  power  in  such  case  to  refuse  to  teach.  The  Court, 
however,  thought  that  there  would  have  been  a  defence  if  the  appren- 
tice had  absented  himself  during  the  whole  of  the  term,  or  if  an 
unreasonable  time  had  elapsed  before  he  offered  to  return. 

The  cases  in  which  covenants  have  been  holdcn  to  be  dependent  are 
clear  authorities  in  favor  of  the  defendant.  Duke  of  St.  Albans  v. 
Shore,1  (and  the  judgment  at  page  280),  Glazebrook  v.  Woodrow, 
Kingston  v.  Preston,  Thomas  v.  Cadwallader,  Large  v.  Cheshire,  Oliver 
v.  Fielden. 

Taprett,  contra.  .  .  .  Supposing  the  plaintiff  to  have  broken  his 
1  1  H.  Bla.  271. 
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covenant  in  respect  to  that  portion  of  the  agreement  by  which  he  con- 
tracted to  instruct  the  apprentice  in  the  art  and  business  of  a  corn-fac- 
tor, j-et,  inasmuch  as  the  covenant  is  independent,  the  defendant's  true 
remedy  is  by  a  cross-action  against  the  plaintiff  for  damages,  and  the 
plea,  therefore,  affords  no  answer  to  this  action.  1  Wms.  Saund.  320  c, 
Davidson  v.  Gwynne,  Stavers  v.  Curling,  Franklin  v.  Miller,  Cutler  v. 
Bowen.1  In  Winstone  v.  Linn,  Bayley,  J.,  in  speaking  of  inden- 
tures of  apprenticeship,  says :  "  Such  indentures  generally  contain  re- 
ciprocal covenants  by  each  party.  Those  covenants  are  not  dependent, 
but  are  mutual  and  independent,  entitling  each  party  to  his  remedy  for 
a  breach  of  them.  The  master,  therefore,  is  liable  to  an  action  for  the 
breach  of  the  covenant  to  instruct  and  maintain  the  apprentice  during 
the  term  agreed  upon."  Here  the  master  covenants  to  teach  the  ap- 
prentice three  distinct  trades.  His  neglect  to  teach  one  of  them  only 
goes  to  a  part  of  the  consideration.  These  trades  are  treated  as  dis- 
tinct by  several  Acts  of  Parliament ;  the  Court  is  bound  to  take  judi- 
cial notice  that  such  is  the  fact.  In  the  cases  relied  upon  by  the 
defendant,  the  consideration  was  indivisible,  and  the  performance  on 
the  part  of  the  plaintiff  of  the  covenant  on  his  part  formed  a  condition 
precedent  to  his  right  of  recovery.  If  the  trade  of  a  corn-factor  formed 
the  substantial  part  of  the  consideration,  the  plea  ought  to  have  con- 
tained an  averment  to  that  effect.  If  the  plea  is  bad  in  part,  it  is  bad 
altogether.  1  Wms.  Saund.  28.  The  apprentice  may  obtain  his  dis- 
charge under  the  Stat.  5  Eliz.  c.  4,  §  35,  if  he  has  been  injured  by  the 
master's  abandonment  of  one  of  the  branches  of  his  business  ;  but  it 
may  be  that  the  apprentice  has  received  benefit  rather  than  any  injury 
from  the  relinquishment  of  this  business.  He  also  cited  Morrison  v. 
Chadwick  2  in  support  of  this  part  of  his  argument.   .   .   . 

Macnamara,  in  reply.  .   .  . 

The  plea  need  not  contain  the  averment  that  the  trade  of  corn-factor 
is  essential  to  the  plaintiff's  business  ;  for  the  deed  on  which  the  decla- 
ration is  framed  treats  the  three  trades  as  one  art.  The  suggested 
remedy  by  cross-action  presents  many  difficulties.  There  would  not  be 
any  true  rule  by  which  to  calculate  the  damages.  At  what  time  is  the 
action  to  be  brought  ?  If  it  were  to  be  delayed  until  after  the  expira- 
tion of  the  apprenticeship,  the  apprentice  might  sustain  a  loss  for  which 
he  might  not  be  able  to  receive  adequate  compensation.  If  the  action  is 
to  be  brought  during  the  term,  such  a  proceeding  would  militate  against 
the  relationship  of  parent  and  child,  which  has  been  suggested  to  exist 
between  the  parties.  The  remedy  given  by  the  5  Eliz.  is  in  favor  of 
the  apprentice,  and  is  altogether  cumulative.  Our.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  on  an  indenture  of  apprentice- 
ship by  the  master  against  the  father  of  the  apprentice,  the  father 
having  been  party  to  the  indenture.     The  breach  assigned  is,  that  the 

i  11  Q.  B.  973.  2  7  C.  B.  266. 
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apprentice  did  not  nor  would  faithfully  serve  the  plaintiff  according  to 
the  tenor  and  effect  of  the  indenture ;  but  on  the  contrary  did  on  the 
22d  of  July,  1849,  unlawfully  absent  himself  from  the  service  of  the 
plaintiff,  and  has  thenceforth  continued  absent  from  such  service. 
[The  Lord  Chief  Baron,  after  stating  the  pleadings,  proceeded :]  On 
the  part  of  the  plaintiff  it  was  scarcely  contended  that  the  replication 
could  be  supported.  It  is  obviously  bad.  Such  parol  consent  cannot 
entitle  the  plaintiff  to  maintain  an  action  of  covenant  in  this  form,  which 
is  founded  entirely  on  the  deed  under  seal.  The  case  therefore  resolves 
itself  into  the  only  question  realty  argued  before  us,  which  was  whether 
the  plea  was  good.  .  .  .  The  objection  taken  by  Mr.  Taprell  was,  that 
the  carrying  on  all  the  three  trades  was  not  a  condition  precedent  to 
the  plaintiff's  right  to  recover,  but  that  his  omission  or  refusal  to  carry 
on  any  one  must  be  the  subject  of  a  cross-action. 

This  objection  is  founded  on  one  of  the  rules  for  determining  when 
covenants  are  dependent  on  each  other ;  which  is  laid  down  in  Boone 
v.  Eyre,  and  followed  in  Campbell  v.  Jones  and  other  cases  collected  in 
the  note  to  1  Wms.  Saund.  320  c.  That  rule  is,  that  when  a  covenant 
goes  to  part  of  the  consideration  on  both  sides,  that  is,  forms  a  part  of 
the  consideration  on  the  plaintiff's  side  for  the  defendant's  covenant  on 
the  other,  and  a  breach  of  such  covenant  may  be  paid  for  in  damages, 
and  the  whole  of  the  remaining  consideration  has  been  had  bj'  the  de- 
fendant, the  covenant  is  independent,  and  the  performance  of  it  is  not  a 
condition  precedent. 

"  The  reason  of  the  decision  in  these  cases  is,"  as  is  observed  by  the 
learned  editor,  "  that  where  a  person  has  received  a  part  of  the  consid- 
eration for  which  he  entered  into  the  agreement,  it  would  be  unjust 
that,  because  he  had  not  had  the  whole,  he  should,  therefore,  be  per- 
mitted to  enjoy  that  part  without  either  paying  or  doing  any  thing  for 
it.  Therefore  the  law  obliges  him  to  perform  the  agreement  on  his  part, 
and  leaves  him  to  his  remedy  to  recover  any  damages  he  may  have 
sustained  in  not  having  received  the  whole  consideration." 

It  is  remarkable  that,  according  to  this  rule,  the  construction  of  the 
instrument  ma}r  be  varied  by  matter  ex  post  facto  ;  and  that  which  is 
a  condition  precedent  when  the  deed  is  executed  may  cease  to  be  so 
by  the  subsequent  conduct  of  the  covenantee  in  accepting  less :  as  in 
the  eases  referred  to,  the  defendant,  in  the  first,  might  have  objected  to 
the  transfer,  if  the  plaintiff  had  no  good  title  to  the  negroes,  and  refused 
to  pay ;  in  the  second,  he  might  have  objected  to  the  payment  if  the 
plaintiff  had  refused  to  transfer  the  patent,  thongh  he  had  been  willing 
to  teach  the  art  of  bleaching.  But  this  is  no  objection  to  the  soundness 
of  the  rule,  which  has  been  much  acted  upon.  But  there  is  often  a 
difficult}'  in  its  application  to  particular  cases,  and  it  cannot  be  intended 
to  apply  to  every  case  in  which  a  covenant  by  the  plaintiff  forms  only  a 
part  of  the  consideration,  and  the  residue  of  the  consideration  has  been 
had  hy  the  defendant.  That  residue  must  be  the  substantial  part  of 
the  contract ;  and  if,  in  the  case  of  Boone  v.  Eyre,  two  or  three  negroes 
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had  been  accepted,  and  the  equity  of  redemption  not  conveyed,  we  do 
not  apprehend  that  the  plaintiff  could  have  recovered  the  whole  stipu- 
lated price,  and  left  the  defendant  to  recover  damages  for  the  non- 
conveyance  of  it. 

Whether  the  rule  can  be  applied  to  the  present  case  has  been  a 
matter  of  great  doubt  in  the  minds  of  some  of  us ;  but,  after  much 
consideration,  we  agree  that  it  is  not  applicable.  If  this  had  been  an 
action  on  a  covenant  to  pay  an  apprentice  fee  at  the  end  of  the  term, 
and  the  apprentice  had  served  the  whole  period,  and  had  had  the 
benefit  of  instruction  as  such  in  two  of  the  trades,  it  would,  we  are 
disposed  to  think,  have  been  no  answer  to  the  action  that  the  plaintiff 
had  discontinued  one.  But  this  is  an  action  for  not  continuing  to 
serve  as  an  apprentice  ;  and  although  the  later  services  of  an  apprentice 
are  much  more  valuable  than  the  early,  and  are  in  part  a  compensation 
to  the  master  for  his  instruction  in  the  commencement  of  the  appren- 
ticeship, and  so  are  analogous  in  some  degree  to  an  apprentice  fee 
payable  in  futuro,  yet  the  immediate  cause  of  action  is  the  breach 
of  the  contract  to  serve,  and  the  obligation  to  serve  depends  upon  the 
corresponding  obligation  to  teach  as  an  apprentice  ;  and,  if  the  master 
is  not  ready  to  teach  in  the  very  trade  which  he  has  stipulated  to  teach, 
the  apprentice  is  not  bound  to  serve.  To  this  particular  covenant  to 
serve,  the  relative  duty  to  teach  seems  to  us  to  be  directly  a  condition 
precedent ;  and  we  are  not  able  to  distinguish  between  the  three  trades 
of  auctioneer,  appraiser,  and  corn-factor,  so  as  to  say  that  one  is  more 
the  substantial  part  of  the  contract  than  another. 

As  the  plaintiff  by  his  own  fault  has  disabled  himself  from  acting  as 
a  master  in  all  the  three  trades,  he  has  no  right  to  complain  of  the 
defendant's  son  refusing  to  continue  to  serve  in  any. 

Our  judgment  will,  therefore,  be  for  the  defendant. 

Judgment  for  the  defendant. 


GEAFTON  and   others  v.  THE  EASTERN   COUNTIES   RAIL- 
WAY COMPANY. 

In  the  Exchequer,  Mat  4,  1853. 

[Reported  in  8  Exchequer  Reports,  699.] 

The  declaration  stated  that  by  certain  articles  of  agreement,  bearing 
date  the  30th  of  October,  1851,  the  plaintiffs  and  defendants  covenanted 
and  agreed  with  each  other,  amongst  other  things,  in  manner  following, 
that  is  to  say  :  that  the  plaintiffs  would,  during  a  certain  term  of  years 
therein  mentioned,  supply  to  the  defendants,  and  that  the  defendants 
would  take  from  the  said  plaintiffs,  all  the  coke  the  said  company,  dur- 
ing the  continuance  of  the  said  agreement,  should  require  at  Lowestoft, 
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equal  to  the  reasonable  capacity  of  certain  ovens  therein  mentioned  to 
manufacture,  for  a  certain  district  therein  mentioned,  at  the  price  of 
18s.  %d.  per  ton,  laden  into  the  said  company's  trucks,  provided  that  the 
said  coke  should  be  of  the  best  quality ;  the  said  plaintiffs  on  their  part 
engaging  that  the  same  should  be  large  and  of  the  best  qualit}',  and 
equal  to  that  made  from  the  best  Brancepeth  coal,  and  to  be  to  the 
satisfaction  of  the  said  railwaj'  company's  inspecting  officer  for  the 
time  being ;  and  agreeing  that  the  said  railway  company  should  have 
power  to  refuse  to  accept  coke  of  an  inferior  quality  or  small  in  its 
pieces,  and  to  purchase  what  they  might  require  elsewhere,  if  the 
plaintiffs  did  not  supply  coke  of  the  best  quality  and  equal  to  that 
above  described,  and  to  the  satisfaction  of  the  said  railway  company's 
said  officer,  and  to  charge  the  plaintiffs  with  the  excess  of  price  beyond 
the  said  contract  price.  And  the  plaintiffs  say,  that  during  the  said 
term  and  continuance  of  the  said  agreement,  they  manufactured  and 
supplied  to  the  defendants,  in  the  manner  provided  hy  the  agreement,  cer- 
tain coke  which  they  required  at  Lowestoft  for  the  said  district,  which  was 
of  the  quality  required  by  the  agreement,  and  equal  to  that  made  from 
the  said  Brancepeth  coal,  and  large  in  its  pieces,  and  of  which  the  value 
amounted  to  the  sum  of  1,100/.,  but  that  the  defendants  then  refused 
to  take  the  same  and  pay  for  the  same  after  the  rate  aforesaid,  contrary 
to  the  said  articles  of  agreement.  And  for  that,  during  the  said  term 
and  the  continuance  of  the  said  agreement,  the  plaintiffs  manufactured 
and  supplied  to  the  defendants  certain  other  coke,  which  they  required 
at  Lowestoft  for  the  said  district,  according  to  the  said  agreement ;  and 
which  was  such  coke  as  the  plaintiffs  engaged  to  supply  according  to 
the  said  agreement  as  aforesaid,  and  of  which  the  value  amounted  at 
the  rate  aforesaid  to  the  sum  of  198Z.  3s.  5d.,  and  in  all  things  per- 
formed the  said  agreement  on  their  parts  ;  and  although  the  defendants 
then  accepted  and  received  the  said  coke  they  have  thence  hitherto  re- 
fused to  pay  for  the  same  as  aforesaid. 

The  defendants  pleaded  to  the  [first]  breach  above  assigned,  secondly, 
that  the  plaintiffs  did  not  during  the  said  term  manufacture  and  supply 
to  the  defendants,  in  the  manner  provided  bjr  the  said  agreement,  any 
coke  which  they  required  at  Lowestoft  for  the  said  district,  which  was 
of  the  quality  required  by  the  agreement  and  equal  to  that  made  from 
the  best  Brancepeth  coal,  and  large  in  its  pieces,  as  in  and  by  that 
breach  above  alleged. 

The  defendants  pleaded,  thirdly,  to  the  same  breach,  that  no  part  of 
such  coke  was  to  the  satisfaction  of  the  defendant's  inspecting  officer 
for  the  time  being ;  wherefore  they  refused  to  accept  and  pay  for  the 
said  coke,  or  any  part  thereof,  as  in  that  breach  alleged. 

The  plaintiffs  replied  to  these  pleas,  that  the  coke,  upon  the  refusal 
to  take  and  pay  for  which  the  first  breach  is  above  assigned,  was,  dur- 
ing the  said  term,  manufactured  and  supplied  to  the  defendants  in  the 
manner  provided  by  the  said  agreement,  and  was  required  at  Lowestoft 
for  the  said  district,  and  was  of  the  quality  required  by  the  said  agree- 
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ment,  and  equal  to  that  made  from  the  best  Brancepeth  coal,  and  large 
in  its  pieces. 

Demurrer  and  joinder. 

IT.  T.  Holland,  in  support  of  the  demurrer.  The  pleadings  do  not 
show  any  cause  of  action  ;  for,  according  to  the  terms  of  the  agreement 
between  these  parties,  the  coke  supplied  by  the  plaintiffs  ought  to  have 
been  "  to  the  satisfaction  of  the  company's  inspecting  officer."  This  is 
a  material  part  of  the  contract,  and  is  a  condition  precedent  to  the 
plaintiff's  right  to  recover  for  coke  supplied.  In  Milner  v.  Field  a 
building  agreement  contained  a  proviso  that  no  instalment  should  be 
paid  unless  the  plaintiff  delivered  to  the  defendant  a  certificate  signed 
by  the  surveyor  of  the  latter  that  the  works  were  performed  according 
to  the  specifications ;  and  it  was  there  held,  that  the  certificate  was  a 
condition  precedent  to  the  right  to  payment,  and  that  the  want  of  it 
was  a  good  answer  to  the  action.     He  was  then  stopped  by  the  Court. 

Mr/ynard,  contra.  According  to  the  true  construction  of  this  agree- 
ment, either  the  obtaining  of  the  satisfaction  of  the  defendants'  officer 
is  not  a  condition  precedent,  or  if  it  be  so  that  condition  is  void.  First, 
the  meaning  of  this  clause  of  the  agreement  is,  that  if  the  coke  should 
not  be  large  and  of  the  best  quality,  the  company  should  have  the 
power  to  reject  it.  This  is  the  subject  to  which  the  terms  "  to  the  satis- 
faction of  the  defendants'  officer,"  is  applicable.  The  inspecting  officer 
was  inserted  as  a  person  well  qualified  to  form  a  proper  opinion  as  to 
the  quality  of  the  coke  supplied.  It  does  not  appear  by  the  pleadings 
that  he  was  dissatisfied,  or  that,  if  he  was,  his  dissatisfaction  was  noti- 
fied to  the  plaintiffs  ;  and  it  does  appear  that  the  coke  was  of  the  quality 
stipulated  for  by  the  agreement.  [Parke,  B.  This  stipulation  em- 
powers the  company's  officer  to  reject  any  coke  whatever  with  which 
he  may  be  dissatisfied.  It  is  to  be  presumed  that  he  will  not  be  satis- 
fied with  the  coke  which  may  not  be  of  the  quality  specified.  The 
satisfaction  of  the  officer  is  a  condition  precedent  to  the  plaintiffs'  right 
to  insist  upon  the  company's  acceptance  of  the  coke,  and  therefore  the 
plaintiffs  ought  to  have  inserted  an  averment  to  that  effect  in  their 
declaration.]  Secondly.  The  condition  is  void  and  is  not  binding 
upon  the  plaintiffs.  Here  the  party,  upon  whose  decision  the  rights  of 
the  plaintiffs  are  made  to  depend,  is  the  servant  of  the  defendants,  and 
consequently  they  have  it  in  their  own  power  to  withhold  payment  from 
the  plaintiffs.  If  the  party  named  had  been  mutually  agreed  upon  as 
the  arbitrator  between  the  parties,  the  case  would  have  been  different. 
The  present  case,  however,  falls  within  the  principle  of  the  decision  in 
Dallman  v.  King,1  where,  under  an  agreement  that  the  lessee  should 
spend  a  certain  sum  in  repairs,  to  be  inspected  and  approved  of  by  the 
lessor,  and  to  be  done  in  a  substantial  manner,  the  lessee  was  to  be 
allowed  to  retain  that  amount  out  of  the  first  year's  rent  of  the  prem- 
ises ;  it  was  held  that  the  lessor's  approval  was  not  a  condition  prece- 

»  4  Bing.  N.  C.  105. 
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dent  to  the  lessee's  retaining  the  rent.  And  the  Court  there  said  that 
the  case  was  distinguishable  from  that  of  Morgan  v.  Birnie,  where  the 
defendant  was  to  pay  for  a  building  upon  receiving  an  architect's  certi- 
ficate that  the  work  was  done  to  his  satisfaction ;  and  the  architect 
having  checked  the  builder's  charges  and  sent  them  to  the  defendant, 
it  was  held  that  that  did  not  amount  to  such  a  certificate  of  satisfaction 
as  to  enable  the  builder  to  recover,  although  the  defendant  had  not 
objected  to  pay  on  the  ground  that  no  sufficient  certificate  had  been 
rendered.  In  the  latter  case  the  architect  was  appointed  by  the  parties 
the  sole  arbitrator  in  settling  the  amount  to  be  expended  on  the  prem- 
ises and  all  disputes.  And  in  Harrison  v.  The  Great  Northern  Eailway 
Company,1  which  is  a  similar  case  to  the  present,  Williams,  J.,  says  : 
"  There  is  a  difference  between  the  case  in  which  the  person  who  is  to 
certify  is  made  an  arbitrator,  and  the  case  where  he  is  a  servant  to  do 
some  act  which  the  company  might  order  him  to  do."  Upon  the  de- 
fendants' construction  of  this  contract,  they  have  themselves  an  abso- 
lute power  of  discretion  in  the  matter.  [Martin,  B.  Parties  therefore 
ought  to  be  careful  how  they  enter  into  contracts  containing  stipula- 
tions giving  such  powers.] 

Per  Curiam.  The  clause  in  question  is  a  condition  precedent  to 
the  plaintiffs'  right  of  action  and  is  binding  upon  them.  They  may 
amend,  otherwise  there  will  be  Judgment  for  the  defendants. 


MASON  v.  HARVEY. 
In  the  Exchequer,  June  6,  1853. 

[Reported  in  8  Exchequer  Reports,  819.] 

Assumpsit  on  a  policy  of  insurance  effected  by  the  plaintiff,  a  pawn- 
broker, with  the  Norwich  Union  Fire  Insurance  Society.  The  decla- 
ration stated  the  insurance  to  be  (inter  alia)  150/.  on  the  shop  of  the 
plaintiff,  and  1,000Z.  on  pledges  received  under  the  39  &  40  Geo.  III., 
c.  99  ;  also  that  there  was  indorsed  on;the  policy  the  following  (among 
other)  conditions:2  "Eighth:  Whenever  any  fire  shall  happen,  the 
party  insured  shall  give  immediate  notice  thereof  to  one  of  the  secre- 
taries or  agents  of  the  society,  and  within  three  calendar  months  deliver 
to  such  secretary  or  agent,  under  his  or  her  hand,  accounts  exhibiting 
the  full  particulars  and  amount  of  the  loss  sustained,  estimated  with 
reference  to  the  state  in  which  the  property  destroyed  or  damaged  was 
immediately  before  the  fire  happened ;  and  such  accounts  shall,  if 
required  by  the  directors,  be  supported  by  the  oral  testimony,  and  by 

i  21  L.  J.,  C.  P.,  89. 

2  Some  of  the  conditions  expressly  declared  that,  in  case  of  non-compliance  with 
their  requisitions,  "  the  policy  will  become  void." 


SECT.   I.]  MASON  V.  HARVEY.  531 

the  depositions  or  affirmations  in  writing  of  the  claimant,  and  of  his  or 
her  servants,  and  by  the  production  of  his  or  her  books  and  vouchers." 
The  declaration  alleged  that,  whilst  the  property  continued  so  insured, 
the  "  said  shop  and  divers  pledges  received  under  the  39  &  40  Geo.  III., 
c.  99,  and  then  being  in  the  said  shop,  were  damaged  and  destroyed  by 
Are,  &c.  Breach  :  that  the  loss  which  so  happened  has  not  been  made 
good  to  the  plaintiff. 

Plea :  that  the  plaintiff  did  not,  within  the  period  of  three  calendar 
months  after  the  said  shop  and  pledges  were  so  damaged  and  destroyed 
by  Are,  deliver  to  any  secretary  or  agent  of  the  said  society,  under  his 
hand,  any  such  accounts  as  are  in  and  by  the  eighth  condition  men- 
tioned and  required,  exhibiting  the  full  particulars  and  amount  of  the 
loss  sustained  by  the  plaintiff  as  alleged,  estimated  with  reference  to 
the  state  in  which  the  property  damaged  and  destroyed  was  immedi- 
ately before  the  fire  happened  by  which  the  property  was  so  damaged 
and  destroyed. 

Demurrer  and  joinder. 

Unthank,  in  support  of  the  demurrer.  The  plea  is  bad  in  substance. 
A  compliance  with  the  requisitions  of  the  condition  in  question  is  not 
a  condition  precedent  to  the  plaintiff's  right  to  sue  on  the  policy,  but 
only  renders  him  liable  to  an  action  for  his  breach  of  duty.  The  case 
falls  within  the  principle  of  the  decisions,  that,  where  a  person  takes 
an  estate  or  benefit  under  a  contract,  subject  to  a  duty,  the  law  will 
imply  an  undertaking  to  perform  it ;  for  the  breach  of  which  an  action 
may  be  maintained.  Burnett  v.  Lynch.1  The  language  and  sense  of 
the  condition  are  alike  opposed  to  its  construction  as  a  condition  prece- 
dent ;  and,  moreover,  it  would  be  unjust  so  to  construe  it.  Suppose 
the  plaintiff  delivered  particulars  of  his  loss,  but  some  few  of  the 
pledges  were  omitted,  is  he  on  that  account  to  be  deprived  of  the 
whole  benefit  of  the  policy?  [Pollock,  C.  B.  The  term  "full  par- 
ticulars "  must  mean  the  best  particulars  the  assured  can  reasonably 
give  ;  otherwise  it  might  happen  that,  if  by  some  inadvertence  a  dupli- 
cate was  omitted,  or  mentioned  as  lost  when  in  fact  it  was  not,  the 
assured  could  not  recover  at  all.]  The  only  case  on  the  subject  is  that 
of  Worsley  v.  Wood,  where  one  of  the  conditions  of  the  policy  was, 
that  persons  insured  should  procure  a  certificate  of  the  minister,  church- 
wardens, and  some  reputable  housekeepers  of  the  parish,  importing  that 
they  were  acquainted  with  the  character  of  the  assured,  and  believed 
that  he  had  really  sustained  the  loss  without  fraud ;  and  it  was  held 
that  the  procuring  such  certificate  was  a  condition  precedent  to  the 
right  of  the  assured  to  recover ;  and  that  it  was  immaterial  that  the 
ministers  and  churchwardens  wrongfully  refused  to  sign  the  certificate. 
In  that  case,  however,  the  same  injustice  would  not  arise  from  constru- 
ing the  stipulation  as  a  condition  precedent,  since  it  might  be  complied 
with  at  any  time.     [Platt,  B.,  referred  to  Oldman  v.  Bewicke.2"] 

1  5  B.  &  C.  589.  2  1  H.  Bla.  577,  note. 
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Crowder  {Brewer  with  him) ,  contra.  The  delivery  of  particulars  of 
the  loss  is  a  condition  precedent  to  the  right  of  the  assured  to  recover. 
Worsley  v.  Wood  in  effect  decides  this  case.  The  assured  is  bound  to 
give  the  best  particulars  which  he  can  under  the  circumstances.  He 
was  then  stopped  by  the  Court. 

Pollock,  C.  B.  By  the  contract  of  the  parties,  the  delivery  of  the 
particulars  of  loss  is  made  a  condition  precedent  to  the  right  of  the 
assured  to  recover.  It  has  been  argued  that  such  a  construction  would 
be  most  unjust,  since  the  plaintiff  might  be  prevented  from  recovering 
at  all  by  the  accidental  omission  of  some  article.  But  the  condition  is 
not  to  be  construed  with  such  strictness.  Its  meaning  is  that  the  as- 
sured will,  within  a  convenient  time  after  the  loss,  produce  to  the  com- 
pany something  which  will  enable  them  to  form  a  judgment  as  to 
whether  or  no  he  has  sustained  a  loss.  Such  a  condition  is  in  substance 
most  reasonable  ;  otherwise  a  party  might  lie  by  for  four  or  five  years 
after  the  loss,  and  then  send  in  a  claim  when  the  company  perhaps  had 
no  means  of  investigating  it.  The  plaintiff  may  have  liberty  to  amend 
by  withdrawing  the  demurrer  ;  otherwise  judgment  for  the  defendant. 

Alderson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Amendment  accordingly 


GRAVES  v.  LEGG-  and  Another. 
In  the  Exchequer,  Mat  9,  1854. 

[Reported  in  9  Exchequer  Reports,  709.] 

The  declaration  stated,  that  it  was  on  the  19th  of  May,  1853,  through 
Messrs.  H.  &  R.,  brokers  at  Liverpool,  agreed  between  the  plaintiff  and 
defendants  in  manner  following,  that  is  to  say  :  the  plaintiff  then  agreed 
to  sell  to  the  defendants,  and  the  defendants  to  buy  of  the  plaintiff, 
about  300  to  350  bales  white  washed  Donsko3T  fleece  wool,  to  arrive, 
at  lO^d.  per  pound,  laid  down  either  at  Liverpool,  Hull,  or  London, 
deliverable  at  Odessa  during  August  then  next,  old  style,  to  be  shipped 
with  all  despatch,  warranted  fair  average  quality,  but,  should  they 
prove  otherwise,  to  be  taken  with  a  fair  allowance,  which  it  was  mu- 
tually agreed  between  buyer  and  seller  should  be  assessed  by  the  said 
Messrs.  H.  &  R.  ;  subject  to  the  safe  arrival  of  the  wool  in  good  condi- 
tion at  any  of  the  ports  stated,  and  the  names  of 'the  vessels  to  be 
declared  as  soon  as  the  wools  were  shipped ;  customary  allowances, 
payment,  cash  in  fourteen  days,  less  1 J  per  cent  discount,  from  the  date 
of  finishing  loading.  Which  agreement  being  made,  afterwards  the 
said  wool,  being  333  bales  of  wool  of  the  quality  and  description  in  the 
said  agreement  mentioned,  was,  during  the  said  month  of  August,  old 
style,  -delivered,  to  wit,  by  the  growers  thereof  at  Odessa,  to  wit,  to  the 
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agents  of  the  plaintiff  in  that  behalf,  and  was  with  all  despatch  then 
shipped  there  on  board  a  certain  vessel  called  the  Science,  which 
said  vessel  then  sailed  from  Odessa  with  the  said  wool  on  board  thereof, 
and  afterwards,  to  wit,  on  the  22d  of  November,  1853,  arrived  at  Liver- 
pool with  the  said  wool  on  board  safe  and  in  good  condition,  and  ac- 
cording to  the  terms  of  the  said  contract ;  and  the  plaintiff  says,  that 
the  defendants  have  had  notice  of  all  the  said  premises,  and  that  a 
reasonable  time  for  the  defendants  to  accept  the  said  wools  after  the 
same  arrived,  and  to  fulfil  their  part  of  the  contract,  and  pay  for  the 
said  wools,  has  long  since  elapsed,  and  that  he  the  plaintiff  has  at  all 
times  performed  and  fulfilled,  and  been  ready  and  willing  to  perform 
and  fulfil,  all  conditions  precedent  to  his  right  to  have  the  said  wools 
accepted  and  paid  for,  and  to  his  right  to  maintain  this  action.  Yet 
the  defendant  would  not  at  any  time  accept  nor  pay  for  the  said  wools, 
or  any  part  thereof. 

Plea :  that  the  defendants  agreed  with  the  plaintiff  to  buy  the  said 
wool  in  the  declaration  mentioned,  for  the  purpose  of  reselling  the  same 
in  the  way  of  their,  the  defendants',  trade  and  business  of  wool-dealers, 
and  thereby  acquiring  gains  and  profits.  And  further,  that  wool  is  an 
article  that  fluctuates  greatly  in  price  in  the  market ;  and  that  the  de- 
fendants could  only  resell  the  said  wool  as  aforesaid  when,  and  not 
before,  the  defendants  had  notice  of  the  same  being  shipped,  and  when 
and  not  before  the  name  of  the  vessel  in  which  it  was  so  shipped  had 
been  declared,  according  to  the  said  contract  in  the  declaration  men- 
tioned ;  of  all  which  premises  the  plaintiff,  at  the  time  of  the  making 
of  the  said  agreement,  had  notice  ;  and  further  that,  although  the  plain- 
tiff had  such  notice,  yet  the  plaintiff  did  not  declare  to  the  defendants, 
or  either  of  them,  the  name  of  the  vessel  in  which  the  said  wool  was 
shipped,  or  within  the  time  at  or  within  which  he  was  by  the  agreement 
bound  to  declare  the  same,  that  is  to  say,  as  soon  as  such  wool  was 
so  shipped,  but  omitted  so  to  do  and  delayed  and  omitted  so  to  declare 
the  name  of  the  said  vessel  in  which  the  said  wool  was  so  shipped  as  in 
the  said  declaration  mentioned,  or  to  give  the  defendants  any  notice 
of  the  same  being  so  shipped,  for  a  long  and  unreasonable  time  after 
the  same  was  so  shipped ;  and  the  defendants  had  not  notice  of  the 
shipment  of  the  said  wool,  or  of  the  name  of  the  vessel  in  which  the 
same  had  been  shipped,  until  after  the  expiration  of  a  long  and  un- 
reasonable time  after  the  same  had  been  so  shipped,  and  after  the  plain- 
tiff was  bound  and  ought  to  have  given  and  declared  the  same,  and 
might  and  could  have  done  so ;  and  further,  that  between  the  time 
when  the  name  6f  the  said  vessel  ought  to  have  been  declared  accord- 
ing to  the  said  agreement  in  the  said  declaration  mentioned,  and  the 
time  when  it  was  first  declared  to  the  defendants,  or  when  they  first  had 
any  notice  of  the  said  ship  having  sailed  with  the  said  wool  on  board 
thereof,  the  price  of  wool  in  the  market  had  greatly  fallen,  and  the  said 
wool  thence  continually  remained  so  fallen  in  price,  and  the  same,  when 
the  name  of  the  said  vessel  was  first  declared,  and  when  the  defendants 
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first  had  notice  or  knowledge  of  the  same  having  been  so  shipped, 
would  sell  or  could  be  sold  only  for  a  much  less  sum  of  money  than  it 
would  have  done  at  the  time  when  the  plaintiff  ought  to  and  could  have 
declared  the  name  of  the  said  vessel,  or  given  the  defendants  such  notice 
as  aforesaid.  Wherefore  the  defendants  did  not  nor  would  accept  or 
pay  for  the  said  wool,  as  in  the  said  declaration  mentioned. 

Demurrer  and  joinder. 

The  case  was  argued  in  the  present  Term  (May  3),  by 

Blackburn,  in  support  of  the  demurrer.  The  question  is,  whether, 
upon  the  true  construction  of  the  contract  set  forth  in  the  declaration, 
the  neglect  on  the  part  of  the  plaintiff  to  declare  the  names  of  the  ves- 
sels in  which  the  wools  were  shipped  is  a  defence  to  this  action ;  in 
other  words,  whether  such  matter  is  a  condition  precedent  to  the  plain- 
tiff's right  of  recovery.  It  is  submitted  that  it  is  not.  The  principles 
upon  which  the  decision  of  the  question  must  turn  can  scarcely  be  dis- 
puted. Those  principles  are  to  be  found  in  the  notes  to  Pordage  v. 
Cole,  1  Wins.  Saund.  p.  320  a,  note  (4)  ;  and  also  in  the  notes  to  the 
case  of  Cutter  v.  Powell,  2  Smith's  Leading  Cases,  p.  1.  If  the  matter 
goes  to  the  very  root  of  the  contract,  and  is  the  pith  and  essence  of  it, 
such  matter  must  be  held  to  be  a  condition  precedent ;  but  if  the  non- 
observance  by*the  plaintiff  of  that  particular  element  of  the  contract  may 
be  compensated  in  damages,  it  is  not  a  condition  precedent.  The  fact 
stated  in  the  plea,  that  the  price  of  wool  had  fallen  in  the  market,  sup- 
ports the  plaintiff's  construction  of  the  contract,  by  showing  that  the 
neglect  by  him  to  declare  the  names  of  the  vessels,  by  which  omission 
the  defendants  have  sustained  an  injury,  is  capable  of  being  compen- 
sated in  damages.  [Pakke,  B.  Could  the  plaintiff  contend  that  ship- 
ping the  wools  with  all  despatch  is  not  a  condition  precedent?]  That 
may  be  admitted  to  be  so  ;  but  the  language  of  the  contract  in  speaking 
of  the  matter  in  question  undergoes  a  change,  the  words  being  "  the 
names  of  the  vessels  to  be  declared  as  soon  as  the  wools  were  shipped." 
The  shipping  and  delivery  of  the  cargo  is  the  substance  and  essence  of 
the  contract;  and,  by  the  nature  of  the  transaction,  the  names  could 
not  be  declared  at  once,  as  the  advice  would  take  time  to  arrive  in  this 
country.  The  time  of  the  shipping  of  the  wools  may,  therefore,  be 
taken  as  a  condition  precedent ;  and  the  cases  of  Glaholm  v.  lluyn 
and  Ollive  v.  Booker  seem  to  support  that  position  ;  but  the  matter  relied 
upon  by  the  defendants  cannot  be  so  treated.  [Pakke,  B.,  referred  to 
Ellen  v.  Topp,  as  laying  down  the  rule  upon  the  question  of  conditions 
precedent.] 

G.  E.  Pollock,  contra.  The  question  turns  upon  the  construction  of 
this  particular  contract.  The  plea  merely  brings  before  the  Court  the 
materiality  of  this  element  of  it,  by  showing  that  the  parties  to  the  con- 
tract understood  the  matter  to  be  a  condition  precedent,  by  stating  the 
reason  why  the  names  of  the  vessels  in  which  the  wools  should  be 
shipped  were  required  to  be  declared.  In  putting  an  interpretation  upon 
this  contract,  the  Court  will  no  doubt  act  upon  the  principle  expounded 
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by  Lord  Kenyon,  C.  J.,  in  Porter  v.  Shephard,1  by  holding  "  that  con- 
ditions are  to  be  construed  to  be  either  precedent  or  subsequent, 
according  to  the  fair  intention  of  the  parties  to  be  collected  from  the 
instrument ;  and  that  technical  words,  if  there  be  any  to  encounter  such 
intention,  should  give  way  to  that  intention."  If  the  shipping  of  the 
wools  with  all  despatch,  and  their  safe  arrival,  be  conditions  precedent, 
which  they  clearly  are,  the  stipulation  that  the  names  of  the  vessels  are 
to  be  declared  is  one  also,  inasmuch  as  that  stipulation  forms  part  of 
the  same  sentence.  The  word  "subject"  overrides  the  whole  clause. 
The  plaintiff  cannot  rely  upon  the  performance  of  any  portion  of  his 
part  of  the  contract  to  the  benefit  of  the  defendants,  as  was  the  case  of 
Boone  v.  Eyre,2  the  reason  being,  as  stated  in  1  Wms.  Saund.  320  e, 
that,  "where  a  person  has  received  a  part  of  the  consideration  for 
which  he  entered  into  the  agreement,  it  would  be  unjust  that,  because 
he  has  not  had  the  whole,  he  should  therefore  be  permitted  to  enjoy  that 
part  without  either  paying  or  doing  any  thing  for  it.  Therefore  the  law 
obliges  him  to  perform  the  agreement  on  his  part,  and  leaves  him  to  his 
remedy  to  recover  any  damage  he  may  have  sustained  in  not  having  re- 
ceived the  whole  consideration."  If  any  portion  of  the  wools  had,  on 
their  arrival  at  the  port  of  destination,  been  accepted  by  the  defend- 
ants, the  case  would  have  fallen  under  the  above-mentioned  principle. 
But  that  was  not  done.  On  the  other  hand,  where  certain  acts  are  to  be 
performed  on  either  side,  and  the  contract  remains  open,  and  the  de- 
fendant has  received  no  benefit  under  it,  the  plaintiff  must  show  that  he 
has  performed  all  these  acts  on  his  part  which  he  was  bound  to  perform, 
in  order  to  sustain  the  action.  The  plaintiff  may  have  incurred  a  disad- 
vantage in  having  shipped  the  wools  at  Odessa,  but  the  defendants  have 
received  no  benefit  therefrom.  The  defendants,  therefore,  are  in  a 
position  to  insist  upon  the  non-performance  of  this  condition  precedent 
as  an  answer  to  this  action. 

Blackburn,  in  reply.  It  is  admitted  that  there  has  been  no  waiver 
on  the  part  of  the  defendants.  In  putting  a  construction  upon  the 
contract,  the  intention  of  the  parties  at  the  time  of  making  it  ought 
alone  to  be  considered ;  and,  consequently,  what  takes  place  ex  post 
facto  ought  to  be  rejected,  except  for  the  purpose  of  showing  that  the 
occurrence  of  what  has  happened  might  have  been  in  the  contemplation 
of  the  parties  at  the  time  of  making  the  contract.  The  fact  that  the 
wools  might  be  shipped  in  several  vessels  would  go  to  show  that  this 
matter  was  not  a  condition  precedent.  If  such  was  the  intention  of  the 
parties,  mere  words  ought  not  to  overrule  it.  Fishmongers'  Company 
v.  Eobertson,8  per  Tindal,  C.  J.  Kemble  v.  Farren  4  may  be  cited  as 
one  of  those  cases  in  which  the  courts,  in  putting  a  construction  upon  a 
written  agreement,  have  held  that  mere  words  cannot  overrule  the  inten- 
tion of  the  parties.  Cur.  adv.  vult. 

i  6  T.  R.  668.  2  2  Bla.  1313. 

»  5  M.  &  Gr.  197.  «  6  Bing.  141. 
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The  judgment  of  the  Court  was  now  delivered  by 

Paeke,  B.  The  pleadings  in  this  case  are  these  (his  lordship  stated 
them,  and  proceeded)  :  The  question  raised  by  these  pleadings  is 
whether  the  provision,  that  the  names  of  the  vessels  should  be  declared 
as  soon  as  the  wools  were  shipped,  was  a  condition  precedent  to  the 
defendants'  obligation  to  accept  and  pay  for  the  wools  according  to  the 
contract  stated  in  the  declaration,  and  under  the  circumstances  stated 
in  the  plea. 

This  contract,  we  think,  is  to  be  construed  with  reference  to  some  of 
those  circumstances.  It  is  stated  in  the  plea,  that  the  wool  was  bought, 
with  the  knowledge  of  both  parties,  for  the  purpose  of  reselling  it  in  the 
course  of  the  defendants'  business ;  that  it  is  an  article  of  fluctuating 
value,  and  not  salable  until  the  names  of  the  vessels  in  which  it  was 
shipped  should  have  been  declared  according  to  the  contract. 

The  declaration  having  averred,  according  to  the  57th  section  of  the 
Common  Law  Procedure  Act,  the  performance  of  conditions  precedent 
generally,  the  defendant  proceeds  in  this  plea  to  specify  this  condition 
of  declaring  the  uames  of  the  vessels,  as  one  on  the  breach  of  which 
he  insists.  The  loss  which  he  avers  to  have  sustained  by  that  breach  is 
immaterial.  The  only  question  is,  whether  the  performance  of  the 
agreement  was  a  condition  precedent  or  not  to  the  defendants'  contract 
to  accept  and  pay  for  the  goods. 

In  the  numerous  cases  on  the  subject,  in  which  it  has  been  laid  down 
that  the  general  rule  is  to  construe  covenants  and  agreements  to  be 
dependent  or  independent  according  to  the  intent  and  meaning  of  the 
parties  to  be  collected  from  the  instrument,  and  of  course  to  the  cir- 
cumstances legally  admissible  in  evidence  with  reference  to  which  it  is 
to  be  construed,  one  particular  rule  well  acknowledged  is,  that  where  a 
covenant  or  agreement  goes  to  part  of  the  consideration  on  both  sides, 
and  maj*  be  compensated  in  damages,  it  is  an  independent  covenant  or 
contract,  and  an  action  might  be  brought  for  the  breach  of  it  without 
averring  performance  in  the  declaration,  under  the  old  system  of  plead- 
ing ;  and  under  the  new,  the  denial  of  such  performance  would  be  bad  ; 
and  the  cases  of  Campbell  v.  Jones  and  Boone  v.  Eyre 1  are  instances 
of  the  application  of  the  rule.  But  then  it  appears,  as  Mr.  Serjt.  "Wil- 
liams observes  in  1  Saund.  320  d  (and  the  Lord  Chief  Baron,  in 
delivering  the  judgment  of  this  Court  in  Ellen  v.  Topp,  adopts  the 
observation),  the  reason  of  the  decision  in  that  and  similar  cases, 
besides  the  inequality  of  damages,  seems  to  be,  that  where  a  person  has 
received  part  of  the  consideration  for  which  he  entered  into  the  agree- 
ment, it  would  be  unjust  that,  because  he  had  not  the  whole,  he  should 
therefore  be  permitted  to  enjoj*  that  part  without  either  paj-ment  or 
doing  any  thing  for  it.  Therefore  the  law  obliges  him  to  perform  the 
agreement  on  his  part,  leaving  him  to  his  remedy  to  recover  any  damage 
be  may  have  sustained  in  not  having  received  the  whole  consideration. 

i  2  Black.  Rep.  1312,  1315. 
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Mr.  Serjt.  Williams  goes  on  to  observe  that  it  must  appear  upon  the 
record  that  the  consideration  was  executed  in  part.  This  may  appear 
by  the  instrument  declared  on  itself,  whereby  a  valuable  right,  part  of 
the  consideration,  is  conveyed,  as  in  Campbell  v.  Jones  or  Boone  v. 
Eyre,  or  by  averment  in  pleading.  When  that  appears,  it  is  no  longer 
competent  for  the  defendant  to  insist  upon  the  non-performance  of  that 
which  was  originally  a  condition  precedent ;  and  this  is  more  correctly 
expressed,  than  to  say  it  was  not  a  condition  precedent  at  all. 

In  this  case,  if  the  stipulation  that  the  names  of  the  vessels  should 
be  stated  as  soon  as  the  wools  were  shipped  was  originally  a  condition 
precedent,  it  is  so  still.  No  other  benefit  was  taken  under  the  con- 
tract itself,  as  the  consideration  for  the  promise  to  pay  the  money, 
than  the  shipment  and  delivery  of  the  goods  by  the  named  vessels ; 
nor  was  any  subsequently  received  by  the  acceptance  of  the  goods  or 
any  part  thereof.  After  such  acceptance,  the  defendants  would  have 
been  bound  to  pay  the  price,  or  the  residue  of  it,  and  could  not  have 
insisted  on  the  neglect  to  name  in  due  time,  but,  if  there  had  been 
any  such  neglect,  would  nevertheless  have  had  their  remedy  for  the 
damage  by  cross-action  on  the  contract  to  declare  the  names.  In  the 
state  of  things  on  this  record,  the  simple  question  is,  whether  this 
contract  was  originally  a  condition  precedent  or  not.  Looking  at  the 
nature  of  the  contract,  and  the  great  importance  of  it  to  the  object 
with  which  the  contract  was  entered  into  with  the  knowledge  of  both 
parties,  we  think  it  was  a  condition  precedent,  quite  as  much  indeed  as 
the  shipping  of  the  goods  at  Odessa,  with  all  despatch,  after  the  end 
of  August.  And  with  respect  to  the  shipment  itself,  Mr.  Blackburn 
did  not  venture  to  contend  that  the  performance  of  the  plaintiff's  con- 
tract in  that  respect  was  not  a  condition  precedent. 

The  defendants,  therefore,  have  a  right  to  object  to  fulfil  the  eon- 
tract  on  their  part,  as  the  plaintiff  did  not  fulfil  his,  though  they  could 
no  longer  object  to  the  plaintiff's  non-performance  had  they  after- 
wards taken  any  benefit  under  the  contract. 

Judgment  for  the  defendants. 


THOMPSON  and  Others  v.  GILLESPY. 
In  the  Queen's  Bench,  June  1,  1855. 

[Reported  in  6  Ellis  $•  Blackburn,  209.] 

The  first  count  of  the  declaration  alleged  that  a  charter-party  was 
made  and  entered  into  by  and  between  plaintiffs  and  defendant,  of 
which  the  following  is  a  copy  :  London,  14th  October,  1854. — It  is 
this  day  mutually  agreed  between  Messrs.  R.  Thompson  &  Sons,  own- 
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ers  of  the  good  ship  or  vessel  called  the  Mary  Graham,  whereof 

is  master,  of  the  measurement,"  &c,  "now  at  Sunderland,  and 
Thomas  Gillespy,  of  London,  merchant,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with 
all  convenient  speed,  at  Sunderland,  load  from  the  factors  of  the  said 
merchant,  in  the  customary  manner  and  in  regular  turn,  a  full  and  com- 
plete cargo  of  Londonderry  or  Lambton's  Wallsend  coals,  whichever 
is  readiest ;  which  the  said  merchant  binds  himself  to  ship,  not  exceed- 
ing what  she  can  reasonably  stow  and  carry  over  and  above  her  tackle," 
&c.  "And,  being  so  loaded,  shall  therewith  proceed  to  Constantino- 
ple for  orders,  to  deliver  there,  or  Stenea  or  Beicos  BajT,  or  at  Varna, 
or  a  safe  place  in  the  Black  Sea,  or  so  near  thereunto  as  she  may  safely 
get,  and  deliver  the  same,  in  her  regular  turn,  into  craft,  steamer,  or 
depot  ship,  at  any  wharf  or  pier  where  she  ma}-  safely  lie,  as  may  be 
directed  by  the  consignee,  being  paid  freight  on  the  quantity  delivered 
in  the  manner  after  mentioned  at  the  rate  of  34/.  per  kiel  of  21£  tons, 
if  discharges  at  Constantinople,  Stenea,  or  Beicos,"  &c.  (other  rates  for 
a  discharge  elsewhere),  "in  full  of  all  port  charges,  consulages,  pilot- 
ages, Ramsgate  and  Dover  dues  ;  the  act  of  God,"  &c,  excepted.  "  The 
balance  of  freight  to  be  paid  by  an  approved  bill  on  London,  at  three 
months'  date  from  the  production  of  the  consignee's  certificate  of  the 
right  delivery  of  the  cargo  at  as  aforesaid,  agreeably  to  bills  of  lading, 
or  in  cash  equal  thereto,  at  charterer's  option."  Then  followed  stipu- 
lations as  to  rate  of  unloading,  running  days  for  the  same,  and  demur- 
rage for  excess  ;  and  other  clauses  not  now  material.  ' '  One-fourth 
of  the  freight  to  be  advanced  to  the  owner's  agent  in  London,  on 
the  ship  having  sailed,  less  five  per  cent  thereon  for  insurance,  inter- 
est, and  commission  :  penalty  for  non-performance  of  this  agreement, 
the  estimated  amount  of  freight."  Signed  by  defendant  and  plaintiffs. 
Averment :  That  the  persons  in  the  said  charter-party  mentioned  and 
described  as  Messrs.  R.  Thompson  &  Sons,  were  and  are  plaintiffs, 
and  that  the  person  therein  mentioned  and  described  as  Thomas 
Gillespy  was  and  is  defendant.  That  defendant  caused  the  ship  to  be 
loaded  with  a  full  and  complete  cargo  of  coals,  to  wit,  pursuant  to  the 
said  charter-party  ;  and  that  the  said  ship,  being  so  loaded,  sailed,  to 
wit,  for  Constantinople,  pursuant  to  the  said  charter-party.  That 
plaintiffs  did,  and  were  ready  to  do,  all  things  necessary  on  their  part, 
and  that  all  things  necessary  happened  and  were  done,  to  entitle  plain- 
tiffs, to  wit,  by  their  agent  in  London,  to  receive,  and  to  render  defend- 
ant liable  to  pay  to  their  agent  in  London,  the  one-fourth  part  of  the 
said  freight,  by  the  said  charter-party  agreed  to  be  advanced  to  the 
plaintiff's  agent  in  London  on  the  ship  having  sailed,  less  5/.  per  cent 
thereon  for  insurance  and  commission.  That  the  said  one-fourth  part 
of  the  freight,  less  51.  per  cent  as  aforesaid,  amounted  to  a  large,  &c, 
to  wit,  2147.  Yet  defendant  hath  not  paid  the  same,  or  any  part 
thereof,  to  plaintiffs,  or  to  their  agent  in  London. 

Second  count,    for  money   payable   by   defendant   to   plaintiffs   foi 
freight  for  the  conveyance  by  plaintiffs  for  defendant,  at  his  request, 
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of  goods  in  ships ;  and  for  money  found  to  be  due  from  defendant  to 
plaintiffs  on  accounts  stated  between  them. 

Pleas:  1.  To  the  first  count:  That  the  said  ship  did  not  sail  as 
alleged. 

2.  To  the  first  count :  That  the  said  ship  was  not,  at  the  commence- 
ment of  the  said  voyage,  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage ;  and  that,  by  reason  of  the  premises,  the  said 
ship  and  the  said  cargo  of  coals  were  wholly  lost. 

3.  To  the  first  count:  That  the  plaintiffs  not  only  wrongfully  and 
negligently  sent  the  said  ship,  so  loaded  as  in  the  said  first  count 
mentioned,  out  to  sea  in  an  unseaworthy  state,  and  without  a  proper 
and  sufficient  crew  to  navigate  her  on  the  said  voyage,  and  when  she 
was  not  fitted  for  the  said  voyage,  and  at  a  time  when  it  was  very 
dangerous  for  the  said  ship  to  proceed  to  sea ;  but  the  defendant  says 
that,  after  the  said  ship  had  been  so  as  aforesaid  sent  to  sea,  and  while 
she  was  on  the  high  seas  near  to  the  sea-shore,  the  plaintiffs  wrongfully 
and  negligently  caused  and  permitted  the  master  of  the  said  ship  to 
leave  the  said  ship,  and  go  ashore,  and  wrongfully  and  improperly 
caused  and  permitted  the  said  ship  to  be  left  there,  to  wit,  on  the  high 
seas,  near  to  the  sea-shore,  for  a  great  length  of  time,  without  a  master, 
without  a  proper  and  sufficient  crew  to  manage  and  navigate  her  :  during 
which  time  the  said  ship,  by  reason  of  the  premises,  sunk  and  was 
wholly  lost ;  and  the  said  cargo  of  coals  was  also,  by  reason  of  the 
premises,  wholly  lost. 

4.  To  the  residue  of  the  declaration  :  Never  indebted. 

The  plaintiffs  joined  issue  on  ah  four  pleas,  and  also  demurred  to  the 
second  and  third. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  Term. 

Atherton,  for  the  plaintiffs.  As  to  the  second  plea.  The  question 
on  this  demurrer  is  not  whether  the  facts  there  stated  afford  ground 
for  an  action  hy  defendant  against  plaintiffs,  but  whether  they  constitute 
a  defence  in  this  action.  Now  the  first  averment,  that  the  ship  was 
not  seaworthy  at  the  commencement  of  the  vojrage,  is  no  answer  to  an 
action  for  freight,  inasmuch  as  whether  seaworthy  or  not  she  might 
still  perform  the  voyage  and  earn  freight ;  and  the  rules  applicable  to 
an  ordinary  action  for  freight  must  be  applicable  to  an  action  like 
this  for  a  portion  of  the  freight.  But  then  does  the  additional  aver- 
ment that  the  ship  was  lost  by  reason  of  the  unseaworthiness  aid  the 
defence  ?  Where  a  defendant  sets  up  damage  to  himself  as  an  answer 
to  a  declaration,  he  must  at  least  show  clear  damage  on  his  side  equiv- 
alent to  the  damage  sustained  by  the  plaintiff.  "A  cause  of  action 
against  a  plaintiff  will  be  no  bar  to  an  action  by  him  for  avoiding  circu- 
ity of  action,  when  the  recovery  in  both  actions  is  not  equal."  Note  (2) 
to  Turner  v.  Davies.1  \_3fanisty,  who  was  for  the  defendant,  mentioned 
Charles  v.  Altin.2    Lord  Campbell,  C.  J.     The  litigation  is  not  put  an 

i  2  Wms.  Saund.  150  6.  2  X5  Com.  B.  46. 


540  THOMPSON   V.   GILLESPY.  [CHAP,   ILT. 

end  to  unless  the  damages  are  equivalent.]  Here  the  damage  sustained 
by  the  loss  of  the  cargo  might  be  greater  or  less  than  the  freight.  It 
might  happen  that  the  cargo,  on  arriving  at  Constantinople,  from  the 
state  of  the  market  or  other  circumstances,  was  not  worth  the  freight. 
[Erle,  J.  Suppose  the  contract  to  be,  if  I  give  you  a  straw  you  shall 
give  me  1,000/.  :  the  giving  of  the  straw  is  a  condition  precedent  to  get- 
ting the  1 ,000Z.  I  think  that  is  the  rule  applied  to  such  mutual  contracts 
as  this.]  That  would  be  to  construe  this  charter-party  as  making  the 
contract  to  pay  the  freight  in  advance  dependent  on  the  fulfilment  of  a 
warranty.  There  are  three  cases  :  first,  where  the  act  of  one  party  is 
a  condition  precedent  to  his  calling  on  the  other  to  act ;  secondly, 
where  there  are  simply  mutual  stipulations  ;  thirdly,  where  the  per- 
formance of  the  two  acts  is  to  be  simultaneous.  The  utmost  that  can 
be  said  is,  that  this  is  a  case  of  the  third  kind  ;  but  how  can  the  right 
to  the  advance  of  freight  be  simultaneous  with  a  right  to  have  the  use 
of  the  ship  during  the  whole  voyage  which  is  to  ensue  ?  [Erle,  J. 
The  case  seems  to  me  to  fall  within  the  class  of  simultaneous  acts  ;  and 
if  the  sailing  were  illusory,  the  plaintiff's  right  would  not  arise.  J  The 
defendant  might  raise  that  point  on  a  traverse  of  the  sailing.  [Lord 
Campbell,  C.  J.  There  is  a  great  difficulty  in  resting  the  defence 
upon  the  ground  of  avoiding  circuity  ;  but  it  is  a  question  whether  the 
freight  was  ever  earned.  Erle,  J.  Suppose  the  owner  of  the  cargo 
had  said,  "  I  insist  ou  the  ship  not  sailing,  for  she  is  not  seaworthy." 
I  do  not  think  the  actual  loss  makes  any  difference.]  Suppose  the 
vessel  to  have  sailed  on  the  1st  of  January,  and  not  to  have  been  lost 
till  the  1st  of  March  ;  would  not  the  plaintiffs  be  entitled  to  recover  the 
advanced  freight  ?  [Erle,  J.  I  am  not  prepared  to  answer  in  the  affirm- 
ative :  the  loss  is  only  evidence  of  the  unseaworthiness.]  According  to 
that,  the  slightest  want  of  completeness  would  be  an  answer?  [Erle, 
J.  The  question  may  be  as  to  a  substantial  non-performance,  as  illus- 
trated bj'  the  language  of  Lord  Ellenborough  in  Havelock  v.  Geddes.1 
The  condition  precedent  seems  to  be  here  a  complex  idea ;  the  ship  is 
to  sail,  being  staunch,  &c]  Suppose  the  action  to  have  been  brought 
the  da}-  after  the  ship  had  sailed,  and  the  plea  to  have  been  that  she 
did  not  sail,  being  staunch,  &c,  throwing  the  loss  out  of  the  question. 
[Crompton,  J.  There  is  an  old  case  in  Shower*  which  seems  to  show 
that  where  freight  is  advanced,  if  the  ship  be  afterwards  lost,  the 
freighters  cannot  have  their  money  back.] 

The  third  plea  shows  only  neglect  subsequent  to  the  vesting  of  the 
right  of  action.  That,  at  the  utmost,  can  be  ground  only  for  a  cross- 
action. 

Manisty,  contra.  As  to  the  second  plea.  The  contract  was  that  the 
ship  should  sail  in  a  state  reasonably  fit  for  the  voj'age.  The  quarter 
of  the  freight  was  to  be  advanced,  subject  to  a  deduction  in  respect  of 
the  insurance,  interest,  and  commission,  which  would  fall  on  the  defend- 

1  See  Graves  v.  Legg,  9  Exch.  709,  716. 

2  Probably  the  Anonymous  Case  in  2  Show.  283. 
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ant.  But  the  insurance  would  be  worthless  unless  the  ship  was  sea- 
worthy when  she  sailed.  [Lord  Campbell,  C.  J.  It  has  been  held 
that  an  advance  like  this  may  be  insured  under  the  name  of  freight, 
though  it  is  not  strictly  freight.1  You  suggest  that  the  contract  con- 
templates the  defendant's  keeping  up  a  contract  of  insurance.]  Yes  : 
the  deduction  is  partly  for  the  purpose  of  enabling  the  defendant  to 
insure.  [Lord  Campbell,  C.  J.  Or  to  stand  as  his  own  insurer.] 
That  would  be  the  same  thing,  so  far  as  relates  to  the  construction  of 
the  contract.  The  contract  therefore  must  be  understood  to  contain  a 
warranty  by  the  plaintiffs  that  the  ship  would  sail  in  a  proper  state. 
[Erle,  J.  Perhaps,  according  to  a  distinction  which  has  been  drawn, 
it  is  not  so  much  a  warranty  as  an  element  of  the  contract.]  Even  in 
the  case  of  an  action  for  the  price  of  goods  sold,  it  is  competent  to  show 
that  there  is  nothing  recoverable  because  of  the  breach  of  a  warranty. 
If  it  be  necessary  to  inquire  whether  the  plea  is  good  for  prevention 
of  circuity  of  action,  it  is  to  be  observed  that  Charles  v.  Altin  is  dis- 
tinguishable. It  was  there  held  that  a  plea,  in  order  to  show  a  defence 
by  way  of  avoiding  circuity  of  action,  must  show  that  the  cross-claim 
was  for  the  same  sum  as  that  which  the  plaintiff  demands.  But  that  is  so 
here  ;  for  the  loss  of  the  quarter  freight  to  the  defendant  is  that  which 
the  plaintiff,  in  respect  of  the  identical  contract,  would  have  to  make 
good  in  an  action  for  sailing  with  the  ship  in  an  unseaworthy  state ; 
and  to  make  two  cross-actions  necessary  for  the  adjustment  of  this  claim 
would  be  to  incur  what  Lord  Denman,  in  Walmesley  v.  Cooper,2  calls 
"  the  scandal  and  absurdity  of  allowing  A.  to  recover  against  B.  in  one 
action,  the  identical  sum  which  B.  has  a  right  to  recover  in  another 
against  A."  That  something  additional  might  be  recovered  in  the  cross- 
action  can  make  no  difference.  [Crompton,  J.  What  you  would  re- 
cover in  the  cross-action  would  be  the  value  of  the  goods.]  The  jury 
would  be  bound  to  give  the  amount  of  the  loss  accruing  from  the  pay- 
ment of  the  quarter  freight.  [Lord  Campbell,  C.  J.  That  comes  to  a 
case  of  unliquidated  damages  ;  where  the  circuity  of  action  principle 
applies,  the  cross-demand  ordinarily  sounds  in  debt.]  Not  invariably, 
as  in  the  case  of  a  covenant  not  to  sue,  or  a  contract  to  indemnify. 
[Lord  Campbell,  C.  J.  It  is  certainly  a  reproach  to  our  procedure 
that  we  cannot,  as  is  done  in  other  countries,  always  bring  cross- 
demands  to  be  settled  at  once.]  Connop  v.  Levy 8  furnishes  a  good 
instance  of  the  defence  which  a  contract  to  indemnify  supplies. 

The  principle  of  avoiding  circuity  of  action  applies  to  the  third  plea 
as  well  as  to  the  second. 

Atherton,  in  reply.  The  amount  sought  by  the  plaintiff  here  possibly 
might,  but  need  not  necessarily,  be  the  same  as  that  which  the  defend- 
ant would  recover  in  a  cross-action.  Where  that  is  so,  the  principle  of 
avoiding  circuity  does  not  apply.  As  to  the  other  point,  the  sailing  in 
a  proper  condition  was  not  a  condition  precedent,  but  was  the  subject 

i  See  Hall  v.  Janson,  4  E.  &  B.  600,  509. 

2  11  A.  &  E.  216,  221,  222.  8  11  Q.  B.  769. 
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of  a  mutual  stipulation :  the  quarter  freight,  if  it  had  been  paid  on  the 
ship  sailing,  could  not  have  been  recovered  back  on  its  being  discovered, 
before  the  loss  of  the  ship  was  known,  that  she  had  sailed  in  an  unsea- 
worthy  state.  The  only  argument  that  can  be  raised  from  the  deduc- 
tion in  respect  of  insurance  is,  that  both  parties  took  for  granted  that 
the  ship  would  be  seaworthy  at  the  time  of  sailing ;  but  that  does  not 
make  the  seaworthiness  a  condition  precedent.  The  sailing  is  a  condi- 
tion precedent,  but  not  the  sailing  in  any  particular  state  of  fitness. 

Cur.  adv-  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  by  the  owners  of  a  ship  on  a  charter-party, 
whereby  it  was  agreed  between  them  and  the  defendant  that  the  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
should  at  Sunderland"  load  from  the  factors  of  the  defendant  a  full  cargo 
of  coals,  and,  being  so  loaded,  should  therewith  proceed  to  Constanti- 
nople for  orders,  and  deliver  the  cargo  there  or  at  some  port  in  the 
Black  Sea,  being  paid  freight  on  the  quantity  delivered  at  certain  stip- 
ulated rates  :  "  one-fourth  of  the  freight  to  be  advanced  to  the  owner's 
agent  in  London,  on  the  ship  having  sailed,  less  5  per  cent  thereon  for 
insurance,  interest,  and  commission."  The  declaration  alleged  that  the 
defendant  caused  the  ship  to  be  loaded  with  a  cargo  of  coals,  and  "  that 
the  said  ship,  being  so  loaded,  sailed,  to  wit,  for  Constantinople,  pur- 
suant to  the  said  charter-part}- ;  "  and  that,  although  the  plaintiffs  had 
done  every  thing  to  entitle  them  to  an  advance  of  one-fourth  of  the 
freight,  amounting  to  214L,  the  defendant  had  not  paid  the  same  or  any 
part  thereof  to  their  agent  in  London. 

The  second  plea  was,  "  That  the  said  ship  was  not,  at  the  commence- 
ment of  the  said  voyage,  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage  ;  and  that  b}'  reason  of  the  premises,  the  said  ship 
and  the  said  cargo  of  coals  were  wholly  lost."  To  this  plea  there  was 
a  demurrer. 

Upon  the  argument  before  us,  in  last  Easter  Term,  the  doctrine  of 
circuity  of  action  was  relied  upon.  But  we  do  not  think  it  applicable, 
for  the  reasons  stated  in  Charles  v.  Altin.  AVe  are  of  opinion,  how- 
ever, that  this  plea  is  a  liar  to  the  action,  on  the  ground  that  it  shows 
that  the  advance  of  freight  had  never  become  payable. 

Freight,  generally  speaking,  is  not  payable  till  the  goods  have  been 
delivered  at  the  port  of  destination.  Here,  by  special  stipulation,  one- 
quarter  of  the  amount  was  to  be  paid  in  advance  on  a  certain  event, 
viz.,  the  ship  having  sailed  from  Sunderland  for  Constantinople,  in  pur- 
suance of  the  charter-party.  The  charter-party  required  that  when 
she  sailed,  she  should  be  "tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage."  If  she  sailed  on  the  voyage  in  a  seaworthy  con- 
dition, the  merchant  was  to  advance  one-fourth  of  the  freight,  which 
he  could  not  recover  back  if  the  ship,  having  so  sailed,  should  after- 
wards be  lost  by  the  perils  of  the  sea  without  having  delivered  any  part 


SECT.   I.]  BOLT  V.   COZENS.  543 

of  her  cargo.  Pro  tanto  the  risk  was  transferred  from  the  shipowners 
to  the  merchant ;  and  the  arrangement  between  them  was  that  the 
amount  to  be  advanced  was  to  be  insured  by  him,  as  appears  clearly 
from  the  deduction  of  5  per  cent  for  insurance,  interest,  and  commis- 
sion. By  a  policy  of  insurance,  the  merchant  was  to  be  indemnified  to 
the  extent  of  the  sum  he  was  to  advance.  But  he  could  not  have  the 
benefit  of  this  indemnity  unless,  at  the  commencement  of  the  voyage, 
'Jie  ship  was  seaworthy.  He  must  be  considered  to  have  promised  to 
pay  one-fourth  of  the  freight  in  advance,  if,  when  the  ship  sailed,  she 
was  in  such  a  condition  as  that  a  policy  of  insurance  on  the  freight 
would  attach,  and  enable  him  to  recover  the  money  back  in  case  of  a 
subsequent  loss.  But  the  plea  avers  that  the  ship  was  not  seaworthy  at 
the  commencement  of  the  voyage,  and  that,  by  her  unseaworthiness, 
the  cargo  of  coals  was  wholly  lost.  It  was  argued,  for  the  plaintiff, 
that  the  loss  after  the  sailing  is  for  this  purpose  immaterial,  and  that, 
although  unseaworthy  when  she  sailed,  she  might  have  completed  the 
voyage  and  delivered  the  cargo  in  safety.  In  that  case  the  full  freight 
certainly  would  have  been  earned,  and  would  have  been  pa3-able  :  but 
still  the  conjuncture  never  would  have  arisen  upon  which  a  part  of  the 
freight  was  to  be  paid  in  advance.  For  these  reasons  we  think  that  the 
second  plea  is  sufficient. 

There  is  a  third  plea,  upon  which,  as  it  is  demurred  to,  we  are  bound 
to  give  our  opinion.  This  plea  has  some  introductory  observations 
about  the  ship  having  been  sent  to  sea  in  an  unseaworthy  state,  but  it 
contains  no  allegation  to  that  effect,  and  we  consider  the  substance  and 
gist  of  the  plea  to  be  that,  after  the  ship  sailed  and  while  she  was  on 
the  high  seas,  the  plaintiffs  were  guilty  of  negligent  and  improper  con- 
duct with  regard  to  the  management  of  the  ship,  by  reason  whereof 
the  ship  and  cargo  were  wholly  lost.  This  plea,  we  think,  is  bad,  as  it 
admits  that  the  ship  sailed  on  the  voyage  from  Sunderland  in  pursuance 
of  the  charter-party.  If  this  be  true,  one-fourth  of  the  freight  there- 
upon became  payable  in  advance  ;  and  any  subsequent  default  or  mis- 
conduct of  the  plaintiffs  would  only  be  the  subject  of  a  cross-action. 

Judgment  for  defendant  on   the   second  plea;  for  the  plaintiff's  on 
the  third. 


BOLT  v.  COZENS. 

In  the  Common  Pleas,  Mat  28,  1856. 

[Reported  in  25  Law  Journal  Reports,  Common  Pleas,  254.] 

The  declaration  stated  that  by  a  certain  agreement  made  and  entered 
into  by  and  between  the  plaintiff  and  certain  persons  named  Burlington 
B.  Wale  and  G.  Dawe,  it  was  agreed  by  Wale  and  Dawe  that  in  con- 
sideration of  the  plaintiff,  by  the  said  agreement,  agreeing  to  supply 
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one  W.  Fowler  with  timber  and  deal  to  the  value  of  200/.,  the  said 
Wale  and  Dawe  severally  agreed  to  guarantee  to  the  plaintiff  the  due 
payment  of  any  amount  for  such  timber  not  exceeding  200/. ,  within 
six  months  from  the  sale  of  the  said  timber.  That  in  pursuance  of 
such  agreement  he  the  plaintiff  did  supply  timber  to  the  amount  of 
153Z.  10s.  Id.  to  the  said  W.  Fowler.  That  afterwards  and  whilst  such 
timber  was  unpaid  for,  and  before  the  period  of  six  months  from  the 
date  of  the  sale  of  the  timber  had  elapsed,  the  plaintiff  became  and 
was  dissatisfied  with  such  guaranty  so  given  by  Wale  and  Dawe,  and 
thereupon  by  another  agreement  (that  on  which  the  action  was  brought)1 
made  and  entered  into  by  and  between  the  plaintiff  and  the  defendant  in 
July,  1854,  after  reciting  the  said  guaranty,  and  that  the  plaintiff  had 
delivered  timber  to  the  amount  of  153?.  10s.  Id.  and  that  the  plaintiff 
was  not  satisfied  with  such  guaranty,  the  defendant  at  the  request  of 
the  said  Wale  and  Dawe,  in  consideration  of  the  premises  and  of  the 
plaintiff  forbearing  to  take  any  proceedings  against  Wale  and  Dawe, 
guaranteed  to  the  plaintiff  the  sum  of  153/.  10s.  Id.  on  the  13th  of 
December  then  next.  Averment :  that  the  plaintiff  has  done  every  thing, 
&c.     Breach :  non-payment. 

Fourth  plea  :  That  the  plaintiff  has  not  done  any  thing  on  his  part 
to  entitle  him  to  be  paid  by  the  defendant  the  said  sum  of  153/.  10s.  Id., 
as  the  plaintiff  did  not  forbear  to  take  the  said  proceedings  in  the 
declaration  mentioned  against  the  said  Wale  and  Dawe,  but  on  the  con- 
trary took  such  proceedings  before  the  said  13th  of  December  next 
after  the  making  of  the  said  alleged  agreement. 

At  the  trial  before  Alderson,  B.,  at  the  Spring  Assizes  for  Surre}', 
1856,  the  plaintiff  had  a  verdict  on  all  the  issues  except  that  upon  the 
fourth  plea.  It  was  proved  that  before  the  13th  of  December,  namely, 
on  the  8th  of  December,  a  writ  had  been  issued  at  the  suit  of  the  plain- 
tiff against  Wale  and  Dawe.  The  learned  judge  ruled  that  proceedings 
had  been  taken,  but  it  was  contended  for  the  plaintiff,  that  the  not 
taking  proceedings  against  Wale  and  Dawe  was  not  a  condition  pre- 
cedent to  his  right  to  recover.  The  jury  found  a  verdict  for  the  defend- 
ant on  the  fourth  plea,  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  judgment  with  damages  non  obstante  veredicto. 

1  And  which  was  in  the  following  terms  :  "Memorandum  of  agreement  made  this 
twenty-second  day  of  July,  1854,  between  Peter  Rolt,  of  Clement's  Lane,  timber 
merchant,  trading  under  the  style  or  firm  of  Thomas  Brocklebank  &  Rolt,  of  the  one 
part,  and  Thomas  James  Cozens,  of,  &c,  of  the  other  part :  whereas,  on  the  13th  of 
June,  1854,  B.  B.  Wale  and  G.  Dawe,  in  consideration  of  the  said  Peter  Rolt  agreeing 
to  supply  William  Fowler  with  timber  to  the  value  of  200/.,  severally  agreed  and 
guaranteed  to  the  said  Peter  Eolt  the  said  amount ;  and  the  said  Peter  Rolt  has 
accordingly  delivered  timber  to  the  amount  of  153/.  10s.  Id.,  and  is  not  satisfied  with 
such  guaranty ;  and  accordingly  the  said  Thomas  James  Cozens,  at  the  request  of 
the  said  B.  B.  Wale  and  G.  Dawe,  has  and  does  hereby  agree,  in  consideration  of  the 
said  Peter  Rolt  forbearing  to  take  any  proceedings  against  the  said  B.  B.  Wale  and 
G.  Dawe,  to  guarantee  the  payment  of  the  said  sum  of  153/.  10s.  Id.  on  the  thirteenth 
day  of  December  next.  This  guaranty  not  to  be  prejudiced  by  the  said  Peter  Rolt 
refusing  and  not  delivering  the  remainder  of  the  timber.  As  witness  the  hands  of 
the  parties,  Thomas  JanieB  Cozens."     See  18  C.  B.  670.  —  Ed. 
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A  rule  nisi  was  afterwards  obtained  to  enter  judgment  for  the  plain- 
tiff non  obstante  veredicto  ;  or  to  set  aside  the  verdict  and  enter  a  ver- 
dict for  the  plaintiff  on  the  fourth  plea,  or  for  a  new  trial. 
'•  Garth  (May  28)  showed  cause.  There  are  two  questions  in  this  case  : 
first,  whether  judgment  should  be  entered  for  the  plaintiff  on  the  issue  on 
the  fourth  plea  non  obstante  veredicto  ;  and  secondly,  whether  the  plea 
was  supported  by  the  evidence.  On  the  latter  point  the  only  ground 
of  objection  is,  that  issuing  a  writ  is  not  "  taking  proceedings."  The 
learned  judge  properly  held  that  it  was,  and  at  all  events  the  plaintiff 
is  not  entitled  to  a  new  trial.  As  to  the  judgment  non  obstante 
veredicto,  it  is  moved  for  on  the  ground  that  not  taking  proceedings 
against  Wale  and  Dawe  was  not  a  condition  precedent  to  the  plaintiff 
recovering,  and  the  first  rule  in  the  note  to  Pordage  v.  Cole l  is  relied 
upon.  But  the  proper  construction  of  the  guaranty  upon  which  the 
action  is  brought  is  this,  that  if  the  plaintiff  would  forbear  taking  pro- 
ceedings till  the  13th  of  December,  then  the  defendant  would  pay  on 
the  13th.  The  defendant  meant  to  say  to  the  plaintiff,  "  You  are  to 
forbear  to  sue  Wale  and  Dawe  till  the  13th  of  December,''  and  that  is 
the  only  actual  consideration.  If  it  be  contended  that  "forbearing" 
means  ' '  agreeing  to  forbear,"  and  that  that  was  the  consideration,  it 
may  be  answered  that  the  plaintiff  himself,  in  setting  out  the  legal  effect 
of  the  guaranty  in  the  declaration,  speaks  of  "  forbearing."  Whatever 
proceedings  the  declaration  speaks  of  as  not  to  be  taken,  the  plea 
alleges  to  have  been  taken.  Whether  the  meaning  is  that  the  forbear- 
ance is  to  be  forbearance  generally,  or  till  the  13th  of  December,  the 
plea  fixes  it.  It  is  said  that  forbearance  for  ever  so  short  a  time  would 
have  supported  the  guaranty :  Payne  v.  Wilson  and  Edwards  v.  Rob- 
erts ;  2  but  if  the  forbearance  is  to  be  construed  as  general  forbearance, 
it  must  at  all  events  have  been  forbearance  up  to  the  13th  of  December ; 
Waters  v.  Glassop.8 

Bovill  and  0.  Pollock.  Both  branches  of  the  rule  bear  upon  the 
effect  of  the  guaranty.  The  forbearing  is  not  a  condition  precedent ; 
the  covenants  are  independent ;  and  ' '  forbearing "  means  agreeing  to 
forbear.  In  the  cases  cited  on  the  other  side  the  forbearance  was  to  be 
for  a  time  named.  Where  no  specific  time  for  forbearance  is  named, 
the  forbearance  must  be  general.  Here  a  time  is  named  for  payment, 
but  not  for  forbearance.  But  it  makes  little  difference  whether  the 
agreement  be  to  forbear  generally,  or  up  to  a  particular  time.  If  the 
agreement  be  to  forbear  for  six  months,  and  there  has  been  forbearance 
for  five  months,  part  of  the  consideration  has  passed.  The  plaintiff 
did  forbear  for  a  time,  and  did  no  act  causing  damage  to  the  parties. 
The  case  is,  therefore,  within  the  third  rule  in  Pordage  v.  Cole.  Cove- 
nants going  to  part  of  the  consideration  are  independent,  as  they  were 
held  to  be  in  Stavers  v.  Curling  and  Boone  v.  Eyre.  [Williams,  J. 
In  Neale  v.  Ratcliffe  it  was  held  that  where  the  defendant  undertook 

i  Wms.  Saund.  320  b.  2  2  Mod.  24.  "  1  Ld.  Eaym.  357. 
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to  keep  premises  in  repair,  the  same  being  first  put  in  repair  by  the 
plaintiff,  it  was  a  condition  precedent  to  put  the  whole  of  the 
premises  in  repair,  and  the  covenant  could  not  be  divided.]  The 
agreement  there  was  to  perform  something  in  respect  of  a  subject- 
matter  when  it  came  into  existence,  and  was  therefore  different  from 
the  present. 

Jervis,  C.  J.  It  seems  to  me  that  this  rule  ought  to  be  discharged. 
To  my  mind  the  second  point,  about  part  of  the  consideration  having 
been  given,  does  not  arise.  It  would  arise  only  if  we  should  be  of  opin- 
ion that  the  guaranty  was  general,  and  intended  to  impose  on  the 
plaintiff  continued  forbearance.  It  seems  to  me  that  that  is  not  so. 
The  plaintiff  said  to  the  defendant,  "  If  you  will  forbear  till  the  13th  of 
December,  and  if  Wale  and  Dawe  do  not  pay  you  then,  I  will  do  so." 
The  case  is  not  distinguishable  from  Neale  v.  Eatcliffe. 

Creswell,  J.,  Williams,  J.,  and  Willes,  J.,  concurred. 

Rule  discharged. 


ROPER  v.  LEXDON. 
In  the  Queen's  Bench,  April  30,  1859. 

[Reported  in  1  Ellis  fr  Ellis,  825.] 

Declaration  against  the  defendant,  as  secretary  of  the  Kent  Fire 
Insurance  Company,  on  a  policy  of  insurance  against  fire,  effected  by 
the  plaintiff  with  the  said  company  on  the  household  furniture  and 
effects,  stock  in  trade,  fixtures,  and  fittings  in  his  dwelling-house.  The 
declaration  set  out  the  policy,  which  was  granted  subject  to  certain 
conditions  thereon  indorsed,  also  set  out,  of  which  the  following  only 
are  material :  — 

"  Condition  10.  The  amount  of  every  loss  will  be  paid,  without  any 
discount  or  deduction,  immediately  after  the  same  shall  have  been 
established  to  the  satisfaction  of  the  directors  ;  but  the}'  reserve  to 
themselves  in  all  cases  the  option  of  reinstating  within  a  reasonable 
time." 

"  Condition  15.  All  persons  insured  by  this  company  sustaining  any 
loss  or  damage  by  fire,  shall  forthwith  give  notice  thereof  to  the  direc- 
tors or  secretary  of  this  company,  at  their  office  in  Maidstone,  and 
within  fifteen  days  after  such  fire  deliver  in  as  particular  an  account  of 
their  loss  or  damage  as  the  nature  of  the  case  will  admit  of,  and 
shall  also  make  proof  of  the  amount  of  such  loss  or  damage,  by  his, 
her,  or  their  solemn  declaration  or  affirmation,  by  their  books  or  ac- 
counts, and  by  such  other  proper  vouchers  as  shall  be  reasonably 
required.  In  case  any  difference  or  dispute  shall  arise  between  the 
insured  and  the  company,  touching  any  loss  or  damage,  or  otherwise 
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in  respect  of  any  insurance,  such  difference  shall  be  submitted  to  the 
judgment  and  determination  of  two  indifferent  persons  as  arbitrators, 
of  whom  one  shall  be  chosen  b}-  this  company  and  the  other  by  the 
insured,  and  such  two  arbitrators  shall,  previously  to  entering  upon  the 
reference,  agree  upon  and  nominate  a  third  person  to  be  an  arbitrator 
with  them  ;  and  the  award  in  writing  of  any  two  of  the  three  arbiter 
tors  so  chosen  shall  be  conclusive  and  binding  on  all  parties ;  an  "  u 
any  fraud  or  false  swearing  shall  appear  on  the  part  of  the  insured,  and 
the  same  shall  be  certified  in  writing  by  any  tno  of  the  said  arbitrators, 
the  party  insured  shall  forfeit  all  claim  under  the  policy." 

The  declaration  then  averreJ.  that,  while  the  policy  was  in  full 
force,  the  plaintiff  sustained  loss  and  damage  by  fire,  on  the  prop- 
erty described  ir  the  policy,  to  the  amount  of  the  sums  therein 
specified  as  <hc  value  thereof;  that  the  plaintiff  had  done  all  things 
necessary  to  be  done,  and  that  all  things  had  been  done  and  had  hap- 
pened which  were  necessary  to  be  done  and  to  happen  in  order  to 
entitle  the  plaintiff  to  have  such  loss  and  damage  paid  and  made  good 
to  him  by  the  company  ;  and  that  the  time  for  paying  and  making  the 
same  good  elapsed  before  suit,  of  all  which  the  company  had  notice ; 
but  that  the  company  did  not  pay  or  make  good  the  loss. 

Demurrer  to  the  declaration.     Joinder  in  demurrer. 

The  defendant  also  pleaded  six  pleas,  the  second  and  sixth  of  which 
were  as  follows  :  — 

Plea  2.  That  the  plaintiff  did  not  forthwith  give  notice  of,  or,  within 
fifteen  days  after  the  said  fire,  deliver  an  account  of  his  supposed  loss 
or  damage  by  fire  as  required  by  the  said  policy  and  condition  in  that 
behalf. 

Plea  6.  That  this  action  is  brought  for  and  in  respect  of  a  difference 
and  dispute  between  the  said  insured  and  the  said  company,  touching 
the  said  loss  and  damage,  within  the  meaning  of  the  fifteenth  of  the 
conditions  indorsed  on  the  said  policy ;  and  that  the  said  company 
have  never  declined,  but  have  always  been  ready  and  willing,  to  refer 
such  difference  and  dispute  to  the  judgment  and  determination  of  two 
indifferent  persons  as  arbitrators,  in  manner  provided  by  the  said  con- 
dition, of  all  which  the  plaintiff  before  suit  had  due  notice ;  and  the 
said  dispute  or  difference  and  the  amount  of  the  plaintiff's  supposed 
loss  or  damage  have  never  been  determined  as  by  the  same  condition 
is  provided. 

Demurrer  to  the  second  and  sixth  pleas  respectively.  Joinders  in 
demurrer. 

T.  Jones  (Northern  Circuit),  for  the  plaintiff.  The  pleas  are  bad. 
The  second  plea  is  founded  on  the  fifteenth  condition  indorsed  upon 
the  policy ;  but  the  delivery  within  fifteen  days  of  particulars  of  the 
loss  is  not  thereby  made  a  condition  precedent  to  the  plaintiff's  right  to 
sue.  The  other  side  will  rely  upon  Mason  v.  Harvey,  where  the  deliv- 
ery of  particulars  of  loss  was  held  a  condition  precedent  to  the  right  of 
the  insured  to  recover.     But  there  is  nothing  in  the  judgment  in  that 
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case  to  show  that  the  Court  held  that  delivery  within  the  time  specified 
in  the  policy  was  essential ;  it  may  rather  be  inferred  that  they  were 
of  opinion  that  a  delivery  at  any  time  before  action  would  satisfy  the 
condition.  So,  here,  it  is  admitted,  on  the  part  of  the  plaintiff,  that, 
under  the  present  policy,  a  delivery  of  particulars  of  loss  before  suit  is 
a  condition  precedent  to  his  right  of  action.  The  decision  in  Mason  v. 
Harvey  is  founded  upon  that  in  Worsley  v.  Wood,  in  which  case  no 
fixed  time  was  specified  in  the  policy  as  that  within  which  the  certificate 
of  the  minister,  &c,  of  the  parish  was  to  be  procured.  [Hill,  J.  The 
condition  here  requires  merely  that  "  as  particular  an  account  of"  the 
"  loss  and  damage  as  the  nature  of  the  case  will  admit  of,"  shall  be  de- 
livered within  fifteen  days  after  the  fire.  A  full  statement  is  not  asked 
for.  The  condition,  if  taken  to  require  that  some  statement  shall  be 
furnished  within  fifteen  days,  appears  reasonable  enough.  It  must  be 
very  important  to  the  company  to  have  some  statement  given  in  as 
soon  as  possible.]  Perhaps  so  ;  but  surely  if  a  statement  is  furnished 
within  a  reasonable  time,  it  is  sufficient.  Why  should  the  precise 
period  of  fifteen  days  be  held  to  be  essential?  In  Wheelton  v.  Har- 
disty 1  the  truth  of  the  statement  as  to  the  health  of  the  assured  was 
held  not  to  be  a  condition  precedent  to  the  right  to  recover  on  the 
policy,  because  there  were  no  words  in  the  policy  to  give  it  that  effect. 
So,  here,  the  policy  contains  no  words  making  the  delivery  of  particu- 
lars within  the  period  of  fifteen  da}-s  essential.  [Lord  Campbell, 
C.  J.  The  condition  must  be  taken  as  a  whole  :  having  admitted  that 
the  delivery  of  particulars  is  essential,  you  are  not  at  liberty  to  reject 
the  stipulation  that  they  are  to  be  delivered  within  the  fifteen  days.] 
Then  as  to  the  sixth  plea.  This  plea  is  bad.  The  provision  contained 
in  the  same  fifteenth  condition,  and  upon  which  this  plea  is  founded,  as 
to  a  reference  of  disputes  to  arbitration,  is  not  compulsory.  Scott  v. 
Avery "  is  conclusive  to  that  effect.  That  case  shows,  that  although, 
where  an  agreement  to  refer  provides  that  no  action  shall  be  brought, 
until  arbitrators  have  decided  what  amount  is  due,  a  reference  and 
ascertainment  of  the  amount  due  are  conditions  precedent  to  the  right 
to  bring  an  action,  the  same  effect  is  not  to  be  given  to  a  mere  collateral 
agreement  to  refer,  such  as  that  in  the  present  case,  which  contains  no 
such  provision.  In  Brown  v.  Overbury,8  cited  by  Lord  Campbell  in 
his  judgment  in  Scott  v.  Avery,  the  race  was,  by  the  rules,  to  be  de- 
cided by  the  stewards,  so  that  their  decision  was  necessarily  a  condition 
precedent  to  the  right  of  either  party  to  the  stakes.  The  defendant 
here,  had  he  chosen,  might,  before  pleading,  have  taken  out  a  summons 
under  the  Common  Law  Procedure  Act,  1854,  sect.  11,  to  refer  the 
question  of  amount.  Not  having  done  so,  he  cannot  rely  upon  the 
sixth  plea  as  constituting  anj-  defence  to  the  action. 

Lush,  for  the  defendant,  admitted  that  the  sixth  plea  was  bad.     The 
Court  did  not  call  upon  him  to  support  the  second  plea. 

i  8  E.  &  B.  2.32.  2  5  h.  L.  Ca.  811.  8  11  Exch.  715. 
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Lord  Campbell,  C.  J.  The  second  plea  is  clearly  good.  The 
whole  of  the  fifteenth  condition,  relating  to  the  delivery  of  particulars 
of  loss,  must  be  taken  together,  tale  quale.  When,  therefore,  it  is  con- 
ceded that  a  delivery  of  such  particulars,  before  action,  is  essential,  it 
follows,  from  the  wording  of  the  condition,  that  the  delivery  must  be 
within  fifteen  days  after  the  loss.  And  the  condition  so  construed  is  a 
very  reasonable  one ;  it  being  obviously  of  great  importance  to  the 
defendant's  company  to  know  as  soon  as  possible  after  a  loss  the 
amount  claimed  by  the  assured.  The  sixth  plea  is  as  clearly  bad. 
The  agreement  to  refer,  contained  in  the  fifteenth  condition,  is  merely 
collateral  to  the  agreement  to  pay.  The  courts  will  not,  therefore, 
treat  the  agreement  to  refer  as  ousting  their  jurisdiction  until  there  has 
been  a  reference.  The  distinction  between  the  present  case  and  cases 
like  Scott  v.  Avery  is  plainly  pointed  out  in  the  judgment  there  deliv- 
ered in  the  House  of  Lords.  The  present  case  does  not  fall  within  that 
decision,  and  the  defendant  could  have  enforced  the  agreement  to  refer 
only  by  an  application  under  the  Common  Law  Procedure  Act,  1854, 
§11. 

(Eele,  J.,  and  Crompton,  J.,  were  absent.) 

Hill,  J.  I  am  of  the  same  opinion.  By  the  terms  of  the  policy  the 
conditions  indorsed  on  the  back  are  incorporated  with  it.  The  defend- 
ant's company  agree  to  be  liable  only  according  to  the  tenor  of  those 
conditions.  One  of  these  conditions  requires  the  assured,  "within  fif- 
teen days  after"  a  fire,  to  "  deliver  in  as  particular  an  account  of  their 
loss  or  damage  as  the  nature  of  the  case  will  admit  of."  The  plaintiff 
has  not  done  so ;  there  must,  therefore,  be  judgment  for  the  defendant 
on  the  second  plea.  The  sixth  plea,  however,  is  bad.  The  case  is 
clearly  not  within  the  decision  in  Scott  v.  Avery.  Here  the  agreement 
to  refer  is  collateral  to  the  agreement  by  the  company  to  pay  ;  there, 
the  agreement  was  to  pay  only  such  a  sum  as  the  arbitrators  should 
award.  On  this  plea,  therefore,  there  must  be  judgment  for  the 
plaintiff. 

Judgment  for  the  plaintiff  on  the  demurrers  to  the  declaration  and  to  the 
sixth  plea  ;  and  for  the  defendant  on  the  demurrer  to  the  second  plea. 


HOARE  and   Others   y.   EENNIE  and  Another. 
In  the  Exchequer,  November  14  &  16,  1859. 

[Reported  in  6  Hurlstone  4'  Norman,  19.] 

Declaration.  First  count:  That,  on  the  21st  of  April,  a.d.  1857, 
the  defendants  agreed  to  buy  of  the  plaintiffs,  and  the  plaintiffs  then 
agreed  to  sell  to  the  defendants,  about  667  tons  of  hammered  Swede 
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bar  iron  of  certain  sizes,  then  agreed  on  between  the  plaintiffs  and  the 
defendants,  the  said  iron  to  be  shipped  from  Sweden  in  the  months  of 
June,  July,  August,  and  September  next,  and  in  about  equal  portions 
each  month,  at  15/.  10*.  per  ton,  delivered  in  good  condition  ex  ship, 
on  arrival  in  the  port  of  London ;  and  it  was  thereby  then  further 
agreed,  amongst  other  things,  that  no  shipment  should  exceed  150  tons, 
which  should  be  in  proportionate  quantities  of  each  size ;  but  that,  if 
any  variation  therein,  it  should  not  exceed  one  ton,  and  such  variation 
to  be  corrected  in  subsequent  shipments  ;  that  sellers  should  have  the 
option  of  commencing  shipments  in  May,  1857,  and  also  of  completing 
the  whole  by  the  end  of  July,  1857  ;  that  ships'  names  should  be  de- 
clared as  soon  as  known  to  the  sellers  ;  that  if  any  should  be  lost  on 
the  voyage  the  quantity  lost  should  be  null  and  void ;  and  that  there 
should  be  discount  at  the  rate  of  two  and  a  half  per  cent  for  cash 
against  each  delivery.  Averments  :  That  plaintiffs  had  done  all  things 
necessary  on  their  part  to  be  done,  &c.  ;  and  though  all  things  had 
happened  and  all  times  had  elapsed  to  entitle  them  to  have  the  said 
iron  accepted,  yet  the  defendants  have  wholly  refused  to  accept  the  said 
iron  or  any  part  thereof,  or  to  pay  for  the  same  according  to  the  terms 
of  the  said  agreement,  whereby  the  plaintiffs  lost  divers  profits,  &c. 

Second  count:  That  on  the  21st  of  April,  a.d.  1857,  the  plaintiffs 
agreed  to  sell  to  the  defendants,  and  the  defendants  agreed  to  buy  of 
the  plaintiffs,  about  667  tons  of  hammered  iron,  upon  the  terms  in  the 
first  count  mentioned  ;  and  that  from  the  time  of  the  making  the  agree- 
ment continually  until  after  the  refusal,  notice,  and  discharge  hereinafter 
mentioned,  the  plaintiffs  did  and  performed  all  conditions  precedent, 
and  all  things  were  done,  and  all  times  elapsed,  necessary  to  entitle 
them  to  the  performance  of  the  agreement  on  the  part  of  the  defendants  ; 
and  that  at  and  after  the  refusal,  notice,  and  discharge  hereinafter  men- 
tioned, they  were  ready  and  willing  to  perform  the  agreement  on  their 
part ;  and  although  the  plaintiffs,  in  part  performance  of  the  said 
agreement,  did,  in  June,  a.d.  1857,  ship  a  certain  portion  of  the  said 
iron,  and  did,  in  further  performance  of  such  agreement,  and  within  a 
reasonable  time  after  such  shipment,  tender  to  the  defendants,  and 
offered  to  deliver  to  them  the  said  portion  of  iron  so  shipped  as  afore- 
said, yet  the  defendants  refused  to  accept  the  said  portion  of  iron  so 
tendered  and  offered,  and  thenceforth  wholly  refused  to  accept  the 
same  or  any  of  the  residue  of  the  said  iron,  and  gave  notice  to  the  plain- 
tiffs that  they  would  not  accept  the  residue  of  the  said  iron ;  and  the 
defendants  thenceforth  wholly  refused  to  observe  the  agreement  on  their 
part,  and  wholly  discharged  the  plaintiffs  from  the  further  execution 
and  performance  of  the  agreement  by  them ;  and  wholly  waived  such 
execution  and  performance  ;  whereby,  &c. 

Third  plea  to  the  first  count :  That  the  plaintiffs  did  not  avail  them- 
selves of  the  option  giveu  to  them  by  the  agreement  of  commencing 
shipments  of  the  iron  in  the  month  of  May ;  and  that  the  plaintiffs  in 
the  month  of  June  shipped  from  Sweden,  on  board  a  certain  vessel,  a 


SECT.   I.J  HOARE  V.  RENNIE.  551 

quantity  of  the  said  iron  so  contracted  for,  to  wit,  21  tons,  6  cwt.,  1  qr., 
being  a  much  less  quantity  than  was  required  to  be  shipped  during  the 
said  month  of  June  according  to  the  terms  of  the  said  contract,  and  gave 
notice  to  the  defendants  that  the  said  iron  was  to  be  part  of  the  iron 
so  agreed  to  be  sold  as  aforesaid ;  that  the  plaintiffs  failed  to  complete 
the  shipment  for  the  month  of  June,  according  to  the  terms  of  the  con- 
tract, and  were  never  ready  and  willing  to  deliver  to  the  defendants 
such  a  quantity  of  iron,  shipped  from  Sweden  in  June,  as  is  specified 
in  the  said  contract,  although  none  of  the  iron  was  lost  during  the 
voyage;  and  were  not  ready  and  willing  to  deliver  to  the  defendants 
the  said  small  quantity  of  iron  which  had  been  shipped  during  the 
month  of  June,  until  after  the  month  of  June  had  elapsed,  and  until 
after  the  defendants  had  notice  that  the  plaintiffs  were  not  ready  and 
willing,  and  were  unable  to  fulfil  their  part  of  the  said  agreement  with 
reference  to  the  quantity  of  iron  to  be  shipped  in  June  ;  and  that  the 
defendants,  having  notice  of  all  the  premises  in  this  plea  mentioned, 
did  afterwards  refuse  to  receive  the  said  quantity  of  iron  so  shipped  as 
aforesaid  during  the  month  of  June,  and  did  give  notice  to  the  plain- 
tiffs that  they  refused  to  receive  the  residue  of  the  said  iron. 

The  sixth  plea,  to  the  second  count,  was  similar  to  the  third  plea. 

The  plaintiffs  demurred  to  the  third  and  sixth  pleas,  and  the  defend- 
ants joined  in  demurrer. 

Wilde  (with  whom  was  Holland) ,  in  support  of  the  demurrer.  The 
question  is  whether,  upon  the  statement  of  the  contract  in  the  declara- 
tion, it  appears  that  the  shipment  in  about  equal  portions  in  each  month 
is  a  condition  precedent  to  the  plaintiffs'  right  to  sue  for  the  non- 
acceptance  by  the  defendants  of  what  was  actually  shipped.  The 
provision  for  the  shipment  in  about  equal  proportions  during  each 
month  is  evidently  not  treated  as  being  so  essential  as  to  go  to  the 
whole  consideration  of  the  contract.  Great  latitude  is  allowed  to  the 
sellers.  They  may  begin  the  shipment  in  June  and  end  in  July,  in 
which  case  they  would  ship  about  333  tons  in  each  month  ;  or  begin  in 
May  and  end  in  September,  when  the  quantity  would  be  about  133 
tons  in  each  month.  That  shows  that  the  gist  of  the  contract  was  not 
that  any  definite  quantity  should  be  shipped  in  any  particular  month. 
If  this  is  a  condition  precedent,  though  shipments  had  been  made  in 
due  course  in  May,  June,  and  July,  if  a  short  quantity  was  shipped  in 
August,  the  defendants  might  say  that  the  previous  shipments  were  not 
under  the  contract.  Therefore,  according  to  the  rules  laid  down  on 
this  subject  in  the  notes  to  Pordage  v.  Cole :  and  Cutter  v.  Powell,2  it 
will  not  be  so  construed.  The  price  is  151.  10s.  a  ton,  to  be  paid  on 
delivery.  The  time  for  the  payment  for  the  first  parcel  shipped  might 
therefore  arrive  before  any  failure  of  the  condition  alleged  to  be  prece- 
dent. No  condition  can  be  precedent  unless  the  whole  thing  which  is 
to  be  done  is  to  be  done  precedently.     In  Ritchie  v.  Atkinson,  on  a 

i  1  "Wms.  Saund.  320  a.  2  2  Smith's  Lead.  Ca.  1. 
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contract  that  a  ship  should  go  to  St.  Petersburg  and  there  load  from 
the  factors  of  the  freighters  a  complete  cargo  of  hemp  and  iron,  and 
proceed  to  London  and  deliver  the  same  on  being  paid  freight  after 
certain  rates  per  ton  named  in  the  contract,  it  was  held  that  the  deliv- 
ery of  a  complete  cargo  was  not  a  condition  precedent,  and  that  the 
master  might  recover  for  a  short  cargo  at  the  rates  mentioned,  the 
freighter  having  his  remedy  in  damages.  Lord  Ellenborough  there 
pointed  out  that  the  defendant's  argument  must  go  the  length  of  saying 
that  if  the  cargo  wanted  a  single  ton  of  being  a  complete  cargo  that 
would  be  a  defence.  Stavers  v.  Curling  was  a  similar  decision  upon  a 
contract  to  procure  a  cargo  of  sperm  oil,  or  as  great  a  proportion  as 
might  be  within  the  plaintiff's  power  to  obtain.  It  is  consistent  with 
the  allegations  in  the  plea  that  the  defendants  have  sustained  no 
damage,  because  a  parcel  shipped  on  the  1st  of  July  from  one  port 
might  arrive  before  one  shipped  on  the  30th  of  June  from  another  port 
in  Sweden.  The  plea  should  have  shown  or  stated  that  the  object  of 
the  contract  was  frustrated  by  the  default :  Tarrabochia  t .  Hickie, 
Freeman  v.  Taj'lor,  Graves  v.  Legg.  In  Glaholm  v.  Hays  the  Court 
thought  that  an  express  stipulation  that  a  vessel  ' '  shall  sail "  on  a  day 
named  shows  that  particular  importance  is  attached  to  it.  In  Dickers. 
Jackson  the  delivery  of  an  abstract,  and  deducing  a  clear  title  to  an 
estate  contracted  to  be  sold,  was  held  not  to  be  a  condition  precedent 
to  the  right  to  maintain  an  action  for  the  purchase-money,  on  the 
ground  that  the  time  for  the  payment  of  the  money  might  happen 
before  the  time  provided  by  the  contract  for  the  deliver}*  of  the  abstract, 
&c. ,  had  arrived.  [Watson,  B.  Suppose  no  iron  was  shipped  in  June, 
July*,  or  August,  could  the  defendants  have  been  compelled  to  accept 
the  whole  in  September?]  The  substance  of  the  contract  is  that  the 
iron  is  to  be  delivered  in  four  months,  not  month  after  month. 

Bovill,  in  support  of  the  pleas.  The  defendants  have  agreed  to  pay 
for  certain  goods  to  be  shipped  in  June  ;  the  plaintiffs  contend  that  the 
defendants  must  accept  goods  not  shipped  in  June.  The  argument  for 
the  plaintiffs  must  go  this  length,  that  if  they  shipped  no  iron  in  June, 
July,  or  August,  and  but  ten  tons  in  September,  the  defendants  would 
be  bound  to  accept  those  ten  tons.  Surely  that  would  not  be  in  any 
sense  a  performance  of  the  contract  on  the  part  of  the  plaintiffs.  [Pol- 
lock, C.  Ii.  If  the  first  parcel  sent  might  have  been  according  to  the 
contract,  can  it  be  contended  that  the  defendants  could  refuse  to  accept 
it  on  account  of  any  subsequent  default,  as,  for  instance,  if  they  after- 
wards discovered  that  the  plaintiffs  were  not  going  to  complete  the  June 
shipment?]  In  the  present  case,  the  defendants  did  not  refuse  to  accept 
the  shipment  in  question  until  after  notice  that  the  plaintiffs  had  broken 
their  contract  by  not  shipping  the  right  quantities  in  June ;  in  other 
words,  "  until  after  the  defendants  had  notice  that  the  plaintiffs  were 
not  ready  and  willing,  and  were  unable  to  fulfil  their  part  of  the  agree- 
ment?" The  option  being  to  accelerate  the  deliveries,  any  presumption 
that  the  plaintiffs  were  at  liberty  to  retard  the  shipments  is  excluded. 
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Under  an  ordinary  mercantile  contract  for  goods  to  be  supplied  in  June, 
the  buyer  would  not  be  bound  to  accept  them  if  tendered  in  July. 
In  Eitehie  v.  Atkinson  the  cargo  had  been  accepted  by  the  defendants. 
In  Stavers  v.  Curling  the  agreed  voyage  had  been  performed,  and  the 
owners  had  had  the  benefit  of  the  cargo.  The  breach  of  the  agree- 
ment to  be  frugal  of  stores  was  a  small  part  only  of  the  consideration. 
Here  there  had  been  no  tender  before  the  plaintiffs  had  entirely  failed  to 
perform  their  part  of  the  agreement.  The  quantity  to  be  shipped,  and 
the  time  in  which  it  was  to  be  shipped,  were  of  the  essence  of  the  con- 
tract. That  brings  the  case  within  the  authority  of  Freeman  v.  Taylor, 
and  distinguishes  it  from  Tarrabochia  v.  Hickie.  The  cases  on  charter- 
parties  are  uniform  that  where  a  time  is  mentioned  for  the  being  ready 
to  load  or  the  like,  it  is  of  the  essence  of  the  contract.  Glaholm  v. 
Hayes,  Ollive  v.  Booker,  Oliver  v.  Fielden.  The  principle  which  gov- 
erned Ellen  v.  Topp,  and  Graves  v.  Legg  applies,  because  the  tender 
was  not  a  partial  performance  of  the  contract,  but  an  offer  or  readiness 
to  do  something  which  was  no  performance  of  the  contract  at  all. 
[Pollock,  C.  B.  The  principle  of  Boone  v.  Eyre  applies  to  the  partial 
breach  of  a  single  contract,  but  surely  not  to  a  breach  of  a  continuing 
contract,  as  to  supply  goods  from  day  to  day  or  from  week  to  week, 
where  during  the  contract  one  party  becomes  wholly  incapable  of  per- 
forming his  part.  Suppose  in  June  the  plaintiff  had  shipped  nothing, 
could  he  say.  I  will  pay  damages  for  that,  and  insist  on  going  on  with 
the  contract  and  supplying  the  rest  of  the  iron  in  July,  August,  and 
September?  In  such  a  case,  if  one  fails  on  his  part,  the  other  cannot 
insist  that  the  contract  shall  go  on.  It  may  be  different  if  a  partial 
performance  has  been  accepted.] 

Wilde  replied  (Nov.  15).  The  doctrine  of  conditions  precedent 
never  has  been  applied  where  continuous  acts  are  to  be  performed.  In 
Withers  v.  Reynolds,  where  the  defendant  had  agreed  to  supply  straw 
at  a  certain  price  per  load,  and  the  plaintiff  always  insisted  on  keeping 
one  payment  in  arrear,  it  was  held  that,  on  the  plaintiff's  refusal  to  pay, 
the  defendant  was  not  bound  to  send  any  more  ;  but  Patteson,  J.,  said, 
"  If  the  plaintiff  had  merely  failed  to  pay  for  any  particular  load,  that 
of  itself  might  not  have  been  an  excuse  to  the  defendant  for  delivering 
no  more  straw  ;  but  the  plaintiff  expressly  refuses  to  pay  for  the  loads 
as  delivered."  In  the  present  case  the  defendants  cannot  avoid  the 
contract  altogether  because  the  shipments  in  some  one  month  are  not  in 
all  respects  according  to  the  contract.  The  quantity  shipped  in  June  is 
not  said  to  have  been  an  unreasonable  quantity  for  shipment  in  that 
month.  [Pollock,  C.  B.  The  expressions  in  the  contract  are  loose, 
and  allow  some  latitude  to  the  plaintiffs,  but  not  so  as  to  permit  them  to 
ship  twenty  tons  in  the  month  instead  of  160.  Watson,  B.  The  pleas 
aver  that  the  shipment  was  not  according  to  the  contract.] 

Pollock,  C.  B.  We  are  all  agreed  that  the  defendants  are  entitled 
to  judgment  upon  the  pleas.  The  foundation  of  my  opinion  is  shortly 
this,  that  a  man  has  no  right  to  say  that  which  is  a  breach  of  an  agree- 
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meat  is  a  performance  of  it.  On  that  ground,  this  case  is  distinguish- 
able from  almost  every  other  which  has  been  cited.  It  does  not  turn 
upon  any  question  of  condition  precedent.  The  only  question  is 
whether,  if  a  man  who  is  bound  to  perform  his  part  of  a  contract  does 
not  do  so,  he  can  enforce  the  contract  against  another  party.  The 
plaintiffs  contracted  with  the  defendants  to  ship  a  large  quantity  of 
iron  in  June,  July,  August,  and  September,  about  one-fourth  part  in 
each  month;  but  instead  of  shipping  about  160  tons  in  June,  as  they 
should  have  done,  they  shipped  little  more  than  twenty  tons,  as  a  per- 
formance of  the  contract.  The  first  count  states  that  the  plaintiffs 
performed  all  things  necessary  on  their  part  to  be  performed,  that 
they  were  ready  and  willing  to  do  all  things  which  according  to 
agreement  it  was  necessary  they  should  be  willing  to  do,  and  that  all 
things  happened  to  entitle  the  plaintiffs  to  a  performance  of  the  agree- 
ment on  the  part  of  the  defendants.  This  is  denied  by  the  plea.  The 
second  count  states  that  the  plaintiffs,  in  part  performance  of  the  con- 
tract, shipped  a  certain  portion  of  the  iron,  and  in  further  performance 
of  the  agreement  tendered  and  offered  to  deliver  the  said  portion  so 
shipped,  yet  defendants  refused  to  accept  the  same.  The  pleas  raise 
the  question  whether  the  defendants  were  bound  to  accept  and  pay 
for  what  was  sent  and  tendered ;  the  plaintiffs  having,  in  June,  shipped 
from  Sweden  a  quantity  much  less  than  they  were  bound  to  have 
shipped,  and  the  defendants  having  insisted  that  this  was  a  breach  of 
the  contract,  and  given  notice  that  the_y  refused  to  accept  the  residue. 
The  pleas  expressly  state  that  the  plaintiffs  were  not  ready  to  deliver 
such  a  quantity  of  iron  shipped  from  Sweden  in  June  as  is  specified 
in  the  contract,  and  were  not  ready  and  willing  to  deliver  the  small 
quantities  shipped  until  after  the  month  of  June  had  elapsed,  and 
until  after  the  defendants  had  notice  that  the  plaintiffs  were  not  ready 
and  willing  to  perform  their  part  of  the  agreement.  The  only  ques- 
tion we  have  to  deal  with  is  whether,  ou  a  contract  like  this,  if  the 
sellers  at  the  outset  send  a  less  quantity  than  they  are  bound  to  send, 
so  as  to  begin  with  a  breach,  they  can  compel  the  purchasers  to  accept 
and  pay  for  that  the  sending  of  which  was  a  breach  and  not  a  per- 
formance of  the  agreement.  The  argument  on  the  part  of  the  plain- 
tiffs is  that  this  was  not  a  condition  precedent.  I  do  not  think  that  is 
the  test.  It  was  said  that  if  the  plaintiffs  had  sent  the  one-hundredth 
part,  instead  of  one-fourth  part,  in  June,  the  defendants'  remedy  would 
have  been  by  a  cross-action.  The  case  was  put  of  the  plaintiffs  sending 
a  short  quantity  after  one  shipment  had  been  accepted.  Possibly  that 
might  have  made  a  difference.  Where  a  person  has  derived  a  benefit 
from  a  contract  he  cannot  rescind  it,  because  the  parties  cannot  be  put 
in  statu  quo.  Probably,  therefore,  in  such  case  the  defendants  could 
not  have  repudiated  the  contract,  and  must  have  been  left  to  their 
cross-action.  Here,  however,  the  defendants  refused  to  accept  the  first 
shipment,  because,  as  they  say,  it  was  not  a  performance,  but  a  breach 
of  the  contract.     Where  parties  have  made  an  agreement  for  them- 
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selves,  the  courts  ought  not  to  make  another  for  them.  Here  they  say 
that  in  the  events  that  have  happened  one-fourth  shall  be  shipped  in 
each  month,  and  we  cannot  say  that  they  meant  to  accept  any  other 
quantity.  At  the  outset,  the  plaintiffs  failed  to  tender  the  quantity 
according  to  the  contract :  they  tendered  a  much  less  quantity.  The 
defendants  had  a  right  to  say  that  this  was  no  performance  of  the  con- 
tract, and  they  were  no  more  bound  to  accept  the  short  quantity  than  if 
a  single  delivery  had  been  contracted  for.  Therefore  the  pleas  are  an 
answer  to  the  action. 

Watson,  B.  I  am  of  the  same  opinion.  (His  lordship  read  the  con- 
tract stated  in  the  declaration.)  The  contract  is  for  the  shipment  of  a 
quantity  of  iron  in  certain  proportions,  to  be  paid  for  on  delivery.  On 
performance  of  the  contract  the  defendants  agree  to  pay  for  the  iron. 
The  breach  charged  here  is  that  the  defendants  shipped  a  small  quan- 
tity in  June,  and  declared  that  they  would  not  ship  more  [sic']-  The 
pleas  aver  that  the  shipment  was  not  according  to  the  contract.  The 
obligation  on  the  part  of  the  defendants  is  merely  to  receive  and  pay 
for  the  goods  according  to  the  contract.  Looking  at  the  contract,  the 
options  given  are  all  for  the  purpose  of  accelerating  the  shipments.  In- 
stead of  shipping  in  June,  the  plaintiffs  may  ship  a  portion  in  May. 
The  plaintiffs  might  have  accelerated,  but  had  no  right  to  delay  the 
delivering  of  the  iron.  Having  done  so,  they  have  not  performed  their 
contract.  The  substance  of  the  agreement  in  Ritchie  v.  Atkinson  was 
that  the  plaintiff  should  go  to  Russia  and  bring  home  a  cargo  ;  and  that 
was  done  ;  though,  in  consequence  of  the  embargo,  a  full  cargo  had  not 
been  loaded.  A  similar  observation  applies  to  Boone  v.  Eyre.  But  on 
the  sale  of  goods  where  the  price  is  to  be  paid  on  delivery,  can  it  be 
said  that  there  is  no  condition  to  deliver  them  ?  Therefore,  the  defend- 
ant was  not  obliged  to  accept  a  small  portion  of  that  which  should  have 
been  the  shipment  in  June. 

Channell,  B.  On  the  pleas  the  defendants  are  entitled  to  judg- 
ment. The  substantial  question  is,  whether  the  defendants  were  bound 
to  accept  the  portion  which  was  tendered  at  the  time  at  which  it  was 
tendered.  That  does  not  depend  on  the  month  in  which  it  was  ten- 
dered, but  on  the  position  of  the  parties  at  the  time  of  the  tender,  by 
which  the  defendant  was  placed  in  the  same  situation  as  if,  at  the  time 
of  the  tender,  notice  had  been  given  to  him  that  ..there  would  be  no 
further  shipment  in  all  June.  I  think  that  there  was  not  in  the  month 
of  June  such  a  shipment  as  was  made  necessary  by  the  contract.  Mr. 
Wilde  admitted  that  the  pleas  might  have  been  good  if  they  had  con- 
tained an  averment  to  that  effect.  In  some  cases  such  an  averment 
may  be  necessary.  It  would  be  so  here,  but  that  this  is  substantially  a 
contract  to  ship  one-fourth  of  the  iron  in  June.  There  are  options  to 
vary  the  time  of  performance,  which  gave  the  plaintiffs  the  right  to 
accelerate  but  not  to  delay  it.  The  plaintiffs  have  not  performed  their 
part  of  the  contract,  and  the  defendants  have  not  accepted  any  thing 
which  can  be  construed  as  an  imperfect  execution  of  the  contract  by  the 
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plaintiffs.  The  defendants  were  thus  at  liberty  to  rescind  the  contract ; 
and  our  judgment  must  therefore  be  for  the  defendants  upon  the  de- 
murrer to  the  pleas.  Judgment  for  the  defendants. 


BEHN   v.   BURNESS. 
In  the  Queen's  Bench,  January  21,  1862. 

[Reported  in  1  Best  Sf  Smith,  877.] 

In  the  Exchequer  Chamber,  February  24,  1863. 

[Reported  in  3  Best  #■  Smith,  751.] 

The  declaration  alleged  that  the  plaintiff  and  the  defendant  agreed 
by  charter-party  that  the  plaintiff's  ship,  called  the  Martaban,  then 
in  the  port  of  Amsterdam,  and  being  tight,  staunch,  strong,  and  every 
way  fitted  and  ready  for  the  voyage,  should,  with  all  possible  despatch, 
proceed  direct  to  Newport,  Monmouthshire,  and  that  the  defendant 
should  there  load  her  with  a  full  cargo  of  coals,  which  she  should  carry 
to  Hong  Kong  and  there  deliver,  in  consideration  of  freight  to  be  paid 
after  the  rate  of  sixty  shillings  sterling  for  every  ton  of  twenty  hundred- 
weight of  coals  so  delivered,  and  at  the  times  and  in  the  manner  fol- 
lowing, that  is  to  say :  one-third  by  charterer's  acceptance  at  three 
months'  date  from  the  final  sailing  of  the  vessel,  or  at  the  owner's 
option  in  cash,  under  discount  of  two  and  half  per  cent ;  one-third  by 
charterer's  acceptance  at  six  months'  date,  the  charterer  to  insure  the 
amount  and  deduct  the  cost  of  insurance  ;  and  the  remaining  one-third 
of  the  freight  by  the  charterer's  acceptance  at  three  months'  date  from 
the  delivery  to  the  charterer  in  London  of  a  certificate  ill  writing, 
signed  by  the  consignee,  of  the  right  and  true  delivery  of  the  cargo 
agreeably  to  bills  of  lading,  or  in  cash  under  discount  of  five  pounds 
per  cent  per  annum,  at  charterer's  option ;  and  that  the  defendant 
nhould  be  allowed  ten  days  for  loading,  and  should  receive  the  said 
cargo  as  delivered  from  on  board  at  the  rate  of  not  less  than  thirty-five 
tons  a  working  day,  weather  permitting,  or  in  default  should  pay  de- 
murrage at  the  rate  of  four  pence  per  ton  register  per  like  day.  Aver- 
ment of  performance  by  the  plaintiff  and  default  by  the  defendant. 

Plea :  That  at  the  time  of  making  the  charter-party  time  was  an 
essential  and  material  part  of  the  contract,  and  the  then  situation  of 
the  ship  was  a  material  and  essential  part  of  the  contract,  as  the  plain- 
tiff and  defendant  respectively  then  well  knew,  and  that  the  said  ship 
(vas  not,  at  the  time  of  making  the  said  charter-party,  in  the  port  of 
Amsterdam,  of  which  the  defendant  then  had  no  knowledge  or  notice. 

Issue. 
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The  following  special  case,  of  which  the  pleadings  were  to  be 
deemed  part,  was  stated  by  consent  of  the  parties  under  the  order 
of  a  judge  :  — 

By  memorandum  of  charter-party,  dated  London,  the  19th  October, 
1860,  the  plaintiff's  ship,  Martaban,  was  chartered  to  the  defendant  in 
the  words  and  figures  following,  viz.  :  "  It  is  this  day  mutually  agreed 
between  A.  Behn,  Esq.,  owner  of  the  good  ship  or  vessel  called  the 
Martaban,  of  420  tons  or  thereabouts,  now  in  the  port  of  Amsterdam, 
and  James  Burness,  Esq.,  of  London,  merchant,  that  the  said  ship, 
being  tight,  staunch,  strong,  and  every  way  fitted  and  ready  for  the 
voyage,  shall,  with  all  possible  despatch,  proceed  direct  to  Newport, 
Monmouthshire,  addressing  to  Messrs.  G.  W.  Jones  &  Co.,  for  entering 
and  clearing,  and  there  load  in  the  usual  and  customary  manner  in  ten 
days,  at  any  one  of  the  usual  loading  places  freighter  may  name,  a 
full  and  complete  cargo  of  coals,  which  said  freighter  binds  himself  to 
ship,  not  exceeding  what  she  can  reasonably  stow  and  carry  over  and 
above  her  tackle,  apparel,  provisions  and  furniture  (the  captain  to  have 
a  sufficient  quantity  of  coal  on  board  at  port  of  loading  for  ship's  use 
for  the  voyage,  and  have  the  same  indorsed  on  bills  of  lading,  inde- 
pendently of  the  cargo)  ;  and,  being  so  loaded,  shall  therewith  proceed 
to  Hong  Kong,  or  so  near  thereunto  as  she  may  safely  get,  and  deliver 
the  same  alongside  any  craft,  steamer,  floating  depot,  or  pier  named  by 
the  consignee,  notice  to  be  given  to  the  agent  or  consignee  of  the  ves- 
sel being  ready  to  discharge  (the  act  of  God,  the  Queen's  enemies, 
riots  and  strikes  of  pitmen,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  always  mutually  excepted)  ; 
the  freight  to  be  paid  on  the  quantity  delivered  in  accordance  with 
this  charter,  at  and  after  the  rate  of  sixty  shillings  sterling  per  ton  of 
twenty  hundred-weight  in  full  of  all  port  charges,  wharfage,  consulage, 
pilotage,  Ramsgate  and  Dover  dues,  and  to  become  due,  say  one-third 
bj  charterer's  acceptance  at  3  months'  date  from  the  final  sailing  of  the 
vessel,  or  at  owner's  option  in  cash,  under  discount  at  2£  per  cent ;  one- 
third  bjT  charterer's  acceptance  at  6  months,  the  charterer  to  insure  the 
amount  and  deduct  the  costs  of  insurance  ;  the  remaining  one-third  of  the 
freight,  less  the  cost  of  any  coals  short  delivered  at  the  port  of  final 
discharge,  and  after  deducting  such  cash  as  may  be  advanced  by  the 
agent  of  the  charterer  for  ship's  use,  which  the  captain  is  at  liberty  to 
draw  to  extent  of  2001.  on  usual  terms  against  captain's  draft  on  char- 
terer at  90  days'  sight,  to  be  paid  by  the  charterer  at  3  months'  date 
from  the  delivery  to  the  charterer  in  London  of  a  certificate  in  writing 
signed  by  the  consignee,  of  the  right  and  true  delivery  of  the  cargo 
agreeably  to  bills  of  lading,  or  in  cash  under  discount  at  5  per  cent  per 
annum,  at  freighter's  option.  The  vessel  to  deliver  as  customary,  and 
the  cargo  to  be  delivered  by  the  captain  and  received  by  the  consignee 
at  the  rate  of  not  less  than  35  tons  a  working  day,  weather  permitting, 
or  to  pay  a  demurrage  at  the  rate  of  four  pence  per  ton  register  per 
like  day.     The  vessel  to  be  addressed  to   freighter's  agents  inwards 
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only  at  the  port  of  discharge,  free  of  commission,  but  paying  2  per 
cent  to  charterer  in  London,  same  to  be  deducted  from  first  payment  of 
freight :  anj'  claim  of  average  to  be  settled  according  to  the  custom  at 
Lloyds :  a  commission  of  5  per  cent  on  amount  of  freight  is  due  by 
the  owner  on  signing  this  charter-party  to  David  Brown,  ship-broker, 
London,  and  to  whom  the  ship  is  to  be  addressed  on  her  return  to  Lon- 
don :  penalty  for  non-performance  of  this  agreement,  estimated  amount 
of  freight." 

The  ship  Martaban  arrived  on  the  previous  15th  October,  1860,  at 
Niewdiep,  at  the  entrance  to  the  Great  Noord  Hollandische  Canal,  on 
her  way  with  a  cargo  from  Sourabaya  to  the  docks  at  Amsterdam, 
which,  under  favorable  circumstances,  she  could  have  reached  in  twelve 
hours  more ;  but  in  consequence  of  strong  gales  from  the  opposite 
quarter,  and  the  absence  of  steam-tug  power,  she  was  unavoidably  pre- 
vented from  reaching  the  place  of  discharge  in  the  Amsterdam  Docks 
before  daybreak  on  the  twenty-third  day  of  the  same  month  of  October. 
Niewdiep,  the  place  where  the  vessel  was  unavoidably  detained  by  the 
circumstances  aforesaid  on  the  said  nineteenth  day  of  October,  the  date 
of  the  above  recited  memorandum  of  charter-party,  is  a  place  in  the 
direct  course  of  the  said  vessel  to  Amsterdam,  and  is  sixty-two  English 
miles  from  that  place,  but  is  not  within  the  port  of  Amsterdam. 

The  ship  Martaban,  having  discharged  her  cargo  with  all  possible 
despatch,  was  immediately  made  ready  for  sea,  and  without  any  delay 
sailed  on  the  sixteenth  da}-  of  November,  and  proceeded  direct  for 
Newport,  pursuant  to  the  charter-party,  and  arrived  there  on  the  first  of 
December  following.  Notice  was  given  to  the  defendant's  agent  at 
Newport,  on  the  fifth  day  of  the  same  December,  that  the  ship  was 
ready  to  receive  cargo,  and  on  the  16th  December  the  stipulated  lay 
days  expired.  The  defendant  continually,  up  to  the  expiration  of  the 
said  lay  days  and  afterwards,  refused  to  load  the  ship.  The  plaintiff, 
as  soon  as  possible  thereafter,  namely,  on  the  20th  December,  rechar- 
tered  the  vessel  for  Hong  Kong  from  Newport,  with  a  cargo  .of  coals, 
at  a  smaller  rate  of  freight  than  the  defendant  had  agreed  to  pay,  being 
at  the  time  the  highest  that  could  be  obtained  ;  and  thereupon  the  ves- 
sel, having  loaded  with  all  possible  despatch,  sailed  without  delay  for 
Hong  Kong. 

The  following  statement  is  added  at  the  request  of  the  defendant's 
counsel,  and  under  protest  by  the  plaintiff's  counsel :  — 

Before  the  charter  was  made,  the  defendant  told  the  plaintiff's  broker 
that  he,  the  defendant,  had  a  contract  with  the  English  government  to 
supply  coals  at  Hong  Kong  in  China,  and  that  he  was  taking  up  the 
ship  for  the  purpose  of  fulfilling  that  contract.  The  defendant  did  not 
state  that  there  was  any  limit  of  time  for  the  performance  of  the  con- 
tract with  the  government,  but  he  said  that  there  had  been  so  much 
delay  in  the  sailing  of  the  ships  previously  taken  up,  he  would  not  take 
up  any  which  he  was  not  certified  was  ready,  or  as  near  as  possible 
ready. 
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The  question  for  the  opinion  of  the  Court  is,  Whether  the  words 
"  now  in  the  port  of  Amsterdam"  in  the  said  charter-party  amount  to 
a  warrantj- ;  and,  if  so,  whether  the  position  of  the  ship  Martaban  on 
the  nineteenth  day  of  October  amounted  under  the  circumstances  to 
a  breach  of  that  warranty. 

If  the  Court  shall  be  of  opinion,  that  the  plaintiff  is  entitled  to  re- 
cover, the  question  of  damages  is  to  be  referred  to  the  master,  and 
judgment  to  be  entered  for  the  plaintiff  for  such  damages  and  costs  of 
suit. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  judgment  of  nolle  prosequi,  with  costs  of  defence,  shall 
be  entered  up  for  the  defendant. 

Manisty  (Maclachlan  with  him) ,  for  the  plaintiff.  The  words  in  this 
charter-party,  "  now  in  the  port  of  Amsterdam,"  do  not  constitute  a 
warranty  or  condition  precedent  to  the  contract  that  the  ship  was  there 
at  the  time  of  the  execution  of  the  instrument ;  and,  if  they  did,  here 
was  no  breach  of  it.  The  rule  in  construing  contracts  of  this  nature 
is  to  look  to  the  intention  of  the  parties  as  collected  from  the  instru- 
ment. Here  the  intention  was  that  the  statement  of  the  position  of  the 
ship  should  be  mere  matter  of  description,  and  if  any  damage  resulted 
to  the  charterer  from  his  object  being  frustrated  in  consequence  of  her 
not  being  in  that  position  at  the  time,  his  remedy  should  be  by  a  cross- 
action  for  damages ;  and  this  construction  is  in  accordance  with  that 
put  on  instruments  of  this  nature  in  Ritchie  v.  Atkinson,  Freeman  v. 
Taylor,  Clipsham  v.  Vertue,  Barker  v.  Windle.1  Dimech  v.  Corlett,2 
where  the  previous  cases  are  reviewed,  is  an  express  authority  on  the 
point.  [Crompton,  J.  Ollive  v.  Booker,  decided  eleven  years  before, 
seems  the  other  waj-.  His  lordship  also  mentioned  Boone  v.  Eyre. 
Wightman,  J.,  referred  to  Kenj-on  v.  Berthon"  and  Colby  v.  Hunter.4] 
Those  two  cases  were  on  policies  of  insurance,  which  are  a  very  differ- 
ent thing,  for  there  the  whole  risk  and  premium  depends  on  the  repre- 
sentation. Great  inconvenience  would  result  from  holding  such  matters 
as  these  conditions  precedent ;  for  if  the  statement  as  to  the  exact  posi- 
tion of  the  ship  or  the  time  of  her  sailing  is  to  be  deemed  part  of  the 
essence  of  the  contract,  the  variance  of  a  few  yards  or  minutes  would 
vitiate  the  whole.  Moreover,  if  the  words,  "  now  in  the  port  of  Am- 
sterdam," are  to  be  construed  as  amounting  to  a  condition  precedent,  a 
similar  construction  ought  to  be  put  on  the  other  words  in  the  same 
sentence,  being  "tight,  staunch,  strong,  and  in  every  way  fitted  and 
ready  for  the  voyage,''  which  is  contrary  to  Tarrabochia  v.  Hickie. 

The  verbal  statement  introduced  into  this  case  under  protest  ought 
not  to  be  attended  to  :  the  doing  so  would  have  the  effect  of  importing 
a  verbal  statement  into  a  charter-party.  Hurst  v.  Usborne.6  [Wight- 
man,  J.  The  new  matter  introduced  makes  no  difference,  because  it 
says,  the  ship  must  be  "  ready,  or  as  near  as  possible  ready."] 

»  6  E.  &  B.  675.  2  12  Moo.  P.  C.  C.  199.  8  1  Dougl.  12,  note  (4> 

*  1  Mood.  &  M.  81.  6  18  C.  B.  144. 
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F.  M.  White  {Honyman  with  him) ,  contra.  The  statement  of  the 
position  of  the  ship  in  this  charter-party  is  a  warranty  that  she  was  at 
that  place  at  the  time,  and  the  facts  show  a  breach  of  it.  The  rule  has 
been  correctly  stated  by  the  other  side,  that  the  thing  to  be  looked  to 
is  the  intention  of  the  parties  as  collected  from  the  instrument.  It  is 
to  be  observed  that  the  words  here  are  not  the  usual  ones,  that  the  ship 
shall  proceed  on  her  voyage  "  with  all  convenient  speed,"  but  "  with  all 
possible  despatch."  Ollive  v.  Booker  is  an  authority  in  point  for  the 
defendant ;  and  there  are  several  other  instances  where  statements  of 
this  nature  have  been  held  to  amount  to  conditions  precedent:  e.  g., 
that  a  ship  shall  answer  a  particular  description,  Hurst  v.  Usborne  ; 
that  she  shall  be  seaworthy  when  about  to  sail,  Thompson  v.  Gillespy ; 
that  she  shall  sail  on  a  particular  da}',  Cranston  v.  Marshall ; *  Croocke- 
wit  v.  Fletcher ; 2  that  she  shall  be  ready  to  receive  cargo  at  a  certain 
time,  Oliver  v.  Fielden ;  and  that  goods  are  on  passage  at  the  time  of 
sale,  Gorrissen  v.  Perrin.8 

As  to  the  authorities  which  have  been  cited  by  the  other  side,  Dimech 
v.  Corlett  was  decided  on  its  peculiar  circumstances  ;  Ritchie  v.  Atkin- 
son was  an  action  for  freight,  and  there  had  been  a  part-performance, 
and  it  is  distinguished  on  that  ground  in  Glaholm  v.  Hays.  Barker  v. 
Windle,  in  the  Exchequer  Chamber,  is  more  fully  reported,  25  L.  J.  Q. 
B.  349,  nom.  Windle  v.  Barker,  from  whence,  and  especially  from  the 
judgment  of  Martin,  B.,  it  appears  that  the  question  there  was  one  of 
fact  rather  than  of  law :  besides,  the  ship  was  only  described  as  being 
of  the  specified  size  or  "  thereabouts,"  so  that  there  could  be  no  pre- 
tence for  suggesting  a  warranty  as  to  size. 

Ifanisty,  in  reply.  It  is  doubtful  whether  Cranston  v.  Marshall  and 
Crooekewit  v.  Fletcher  will  stand,  if  brought  before  a  higher  tribunal. 
If  they  do,  it  will  be  on  the  ground  taken  in  Tarrabochia  v.  Hickie  and 
Seeger  v.  Duthie,  that  a  contract  that  a  ship  shall  sail  on  a  given  day 
is  a  warranty,  although  a  contract  that  she  is  to  sail  "  within  a  reason- 
able time,"  or  "  with  all  possible  despatch,"  is  not.  If  the  words  here 
amount  to  a  warrant}',  no  qualification  can  be  grafted  on  it,  for  a 
warrant}'  must  be  taken  in  omnibus. 

Cockburn,  C.  J.  Our  judgment  should  be  for  the  plaintiff.  I  feel 
considerably  embarrassed  by  the  conflict  of  authority  which  we  find  in 
the  cases  that  have  been  brought  under  our  attention  in  the  course  of 
the  learned  arguments  on  both  sides. 

Ollive  v.  Booker  appears  to  me  directly  in  point.  The  statement  in 
the  charter-party  there  was  that  the  ship,  relating  to  which  the  ques- 
tion arose,  was  then  "  at  sea,  having  sailed  three  weeks  ago  ;  "  and  the 
Court  of  Exchequer  held  that  that  fact  was  a  condition  precedent  to 
the  enforcing  of  the  contract  by  the  ship-owner  against  the  charterer. 
On  the  other  hand,  Dimech  v.  Corlett  appears  also  in  point  to  this  case, 
and  is  in  conflict  with  the  preceding  one  of  Ollive  v.  Booker.    In  Dimech 

1  5  Exch.  395.  2  1  H.  &  N.  893.  »2C.B.  n.  s.,  681. 
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v.  Corlett,  the  representation  was  that  the  vessel,  the  subject  of  the 
charter-party,  was  then  at  anchor  at  a  given  place,  and  it  appeared 
that,  so  far  was  that  from  being  the  fact,  she  was  in  dry  dock  and  un- 
dergoing the  process  of  being  sheathed  in  copper ;  and  the  contract 
was  that  she,  being  in  the  position  described,  should  sail  "with  all 
convenient  speed."  The  Privy  Council  held  that  her  being  in  that 
position  was  not  a  condition  precedent ;  that  if  she  was  not  there,  it 
was  merely  matter  of  cross-action  for  damages  ;  or  that,  if  the  object 
of  the  voyage  was  frustrated,  it  might  be  a  good  answer  to  an  attempt 
of  the  shipowner  to  enforce  the  contract  against  the  charterer. 

In  this  conflict  of  the  decisions  the  right  course  for  this  Court  is  to 
abide  by  the  later  decision,  which  is  also  that  of  a  court  of  very  high 
authority,  and  one  or  more  of  the  members  of  which  were  particularly 
conversant  with  shipping  law. 

I  own  if  this  question  were  res  Integra  I  should  be  much  disposed  to 
think  that  the  best  mode  of  construing  these  charters,  where  there  is  a 
representation  as  to  the  place  of  a  ship,  or  as  to  the  time  of  sailing,  or 
analogous  matter,  would  be  to  hold  that,  if  the  fact  represented  turns 
out  not  to  be  correctly  stated,  and  in  consequence  of  it  the  charterer 
finds  himself  in  a  position  where  his  speculation  and  enterprise  may  be 
frustrated,  and  the  contemplated  advantages  of  them  converted  into 
disaster  and  loss,  that  should  justify  him  in  repudiating  the  contract. 
But,  on  the  other  hand,  where  the  representation  is  that  the  ship  is  at 
a  given  place,  or  is  to  sail  on  a  given  day,  &c,  and  it  turns  out  that 
she  was  not  there,  or  could  not  sail  for  some  short  time  after  that  speci- 
fied, &c,  and  there  is  no  real  frustration  of  the  objects  of  the  char- 
terer, and  little  or  no  damage  has  been  done  to  him,  he  should  be  left 
to  his  action.  I  throw  this  out  with  a  view  to  legislation  rather  than 
to  interpretation  of  the  law  ;  supposing  no  authority  on  the  subject.  I 
do  not  feel  it  at  all  necessary  to  express  judicially  any  opinion  upon  it ; 
I  only  say  that  here  is  a  conflict  of  authority,  and  I  will  abide  by  the 
latest  decision.  I  sincerely  hope  that  the  parties  will  go  to  a  court  of 
error,  where  the  law  may  be  satisfactorily  settled. 

I  have  to  say  on  the  part  of  my  brother  Wightman,1  that  he  thinks 
we  ought  to  abide  by  the  cases  referred  to  by  Mr.  White,  and  ought 
not  to  overrule  them  on  the  opinion  of  the  Privy  Council. 

Crompton,  J.  The  difficulty  here  is  that  there  are  so  many  of  these 
decisions,  and  it  is  not  easy  to  reconcile  them.  I  join  in  the  opinion 
of  my  Lord  Chief  Justice  that  this  case  should  go  to  a  court  of  error, 
which  will  be  less  hampered  by  contradictory  decisions,  and  able  to  lay 
down  the  law  more  authoritatively  than  we  can,  who  are  only  a  court 
of  co-ordinate  jurisdiction.  Many  of  the  cases  justify  my  brother 
"Wightman  in  his  doubts,  but  I  agree  with  the  view  of  my  Lord  Chief 
Justice.  I  think  it  lies  on  the  party  setting  up  this  kind  of  statement 
as  a  condition  precedent  to  show  that  it  is  one,  i.  e.,  that  the  parties 

1  Wightman,  J.,  had  left  the  court  before  the  judgment. 
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intended  that  there  was  to  be  no  contract  unless  the  stipulation  was 
performed  to  the  letter.  Now,  looking  at  the  earlier  authorities,  I 
cannot  help  thinking  that  the  law  on  this  subject  is  a  branch  of  the 
general  law  as  laid  down  in  Boone  v.  Eyre.  Lord  Mansfield  there 
says,  "  The  distinction  is  very  clear,  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides  they  are  mutual  conditions, 
the  one  precedent  to  the  other.  But  where  they  go  only  to  a  part, 
where  a  breach  may  be  paid  for  in  damages,  there  the  defendant  has  a 
remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition  prece- 
dent." Here  a  very  minute  matter,  such  as  a  discrepancy  of  a  day  or 
an  hour,  would  be  a  breach,  if  the  statement  is  to  be  taken  as  a  condi- 
tion precedent ;  which  is  the  proper  expression  as  stated  by  my  brother 
AYilliams  in  Barker  v.  "Windle,1  in  the  Exchequer  Chamber,  who  points 
out  that  "  warranty"  is  not  the  correct  one,  for  if  there  is  a  warranty 
the  party  must  sue  on  it. 

The  early  cases  bear  very  much  the  aspect  that  things  of  this  kind 
are  to  be  looked  on  as  matter  of  stipulation  rnerely,  unless  you  can  see 
very  clearly  from  the  terms  of  the  instrument  that  it  was  the  intention 
of  the  parties  not  to  be  bound,  unless  they  were  performed  to  a  hair's 
breadth.  The  words  in  the  present  charter-party,  that  the  ship  was  to 
sail  "  with  all  possible  despatch,"  created  my  chief  doubt :  but  it  is  too 
slight  to  act  on.  Xow  Ollive  v.  Booker,  which  was  decided  about 
eleven  years  ago,  and  some  other  cases,  varied  the  old  notion  about 
independent  stipulations.  I  was  never  quite  satisfied  with  them,  but 
should  feel  bound  by  them.  Ollive  v.  Booker  is  very  near  the  present 
case,  hut  Dimech  v.  Corlett  is  still  nearer,  for  it  is  almost  word  for 
word.  I  should  not  like  to  found  my  judgment  on  an}-  minute  or  fine- 
spun difference  between  those  two  cases;  yet,  when  we  look  at  the 
decisions  which  have  taken  place  within  the  last  two  or  three  3-ears,  we 
must  consider  Ollive  v.  Booker  as  in  some  degree  shaken,  and  that  they 
are,  I  think,  nearer  to  what  the  law  ought  to  be.  At  all  events,  we 
must  go  by  the  latest  authority,  and  leave  the  question  to  the  Exchequer 
Chamber. 

Mellor,  J.  "With  very  considerable  hesitation  I  have  arrived  at  the 
same  conclusion  with  my  Lord  Chief  Justice  and  my  brother  Crompton. 
I  cannot  distinguish  this  case  from  Ollive  v.  Booker.  That  case  has, 
however,  been  broken  in  on  by  the  subsequent  decision  in  Dimech  v. 
Corlett,  and  I  shall  therefore  abide  by  that  decision.  I  should  have  been 
glad  if  Ollive  v.  Booker  had  been  alluded  to  in  the  judgment  there,  and 
the  distinction  between  the  cases  pointed  out.  I  consider  that  the  onus 
of  proving  this  statement  to  be  a  condition  precedent  lies  on  the  person 
who  asserts  it  to  be  such.  Looking  at  the  charter-party,  I  do  not  think 
this  is  a  condition  precedent,  and  rather  think  it  is  not. 

Judgment  for  the  plaintiff. 

The  defendant  having  brought  error  on  the  foregoing  judgment, 
1  6  E.  &  B.  675,  679. 
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Honyman  (Eovill  with  him),  for  the  defendant,  cited  Cockburn  v. 
Alexander,1  Glaholm  v.  Hays,  Ollive  v.  Booker,  Oliver  v.  Fielden,  Tar- 
rabochia  v.  Hickie,  Croockewit  v.  Fletcher,  Hurst  v.  Usborne,  Cranston 
v.  Marshall,  Bannerman  v.  "White,2  Van  Baggen  u.  Baines.8 

Manisty  {Maclachlan  with  him),  contra,  cited  Freeman  v.  Taylor, 
Seeger  v.  Duthie,  Barker,  Appellant,  v.  "Windle,  Respondent,  Glaholm 
v.  Hays,  Elliot  v.  Von  Glehn,4  Dimeeh  v.  Corlett. 

Honyman,  in  reply.  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Williams,  J.  The  question  in  this  case  is,  whether  the  statement 
in  the  charter-party,  that  the  ship  is  "  now  in  the  port  of  Amsterdam," 
is  a  "  representation"  or  a  "warranty,"  using  the  latter  word  as  syn- 
onymous with  "  condition,"  in  which  sense  it  has  been  for  many  years 
understood  with  respect  to  policies  of  insurance  and  charter-parties. 

It  may  be  expedient  to  commence  the  consideration  of  this  question 
by  some  examination  into  the  nature  of  representations.  Properly 
speaking,  a  representation  is  a  statement  or  assertion,  made  by  one 
party  to  the  other,  before  or  at  the  time  of  the  contract,  of  some  matter 
or  circumstance  relating  to  it.  Though  it  is  sometimes  contained  in 
the  written  instrument,  it  is  not  an  integral  part  of  the  contract ;  and, 
consequently,  the  contract  is  not  broken,  though  the  representation 
proves  to  be  untrue  ;  nor  (with  the  exception  of  the  case  of  policies  of 
insurance,  at  all  events,  marine  policies,  which  stand  on  a  peculiar 
anomalous  footing)  is  such  untruth  way  cause  of  action,  nor  has  it  any 
efficacy  whatever,  unless  the  representation  was  made  fraudulently, 
either  by  reason  of  its  being  made  with  a  knowledge  of  its  untruth,  or 
by  reason  of  its  being  made  dishonestly,  with  a  reckless  ignorance 
whether  it  was  true  or  untrue.  (See  Elliot  v.  Von  Glehn,  Wheelton 
v.  Hardisty.6) 

If  this  be  so,  it  is  difficult  to  understand  the  distinction  which  is  to 
be  found  in  some  of  the  treatises,  and  is  in  some  degree  perhaps 
sanctioned  by  judicial  authority  (see  Barker,  Appellant,  v.  Windle, 
Respondent),  that  a  representation,  if  it  differs  from  the  truth  to  an 
unreasonable  extent,  may  affect  the  validity  of  the  contract.  Where, 
indeed,  the  representation  is  so  gross  as  to  amount  to  sufficient  evi- 
dence of  fraud,  it  is  obvious  that  the  contract  would,  on  that  ground, 
be  voidable. 

Though  representations  are  not  usually  contained  in  the  written 
instrument  of  contract,  yet  they  sometimes  are.  But  it  is  plain  that 
their  insertion  therein  cannot  alter  their  nature.  A  question,  however, 
may  arise,  whether  a  descriptive  statement  in  the  written  instrument 
is  a  mere  representation,  or  whether  it  is  a  substantive  part  of  the  con- 
tract. This  is  a  question  of  construction  which  the  Court  and  not  the 
jury  must  determine.     If  the  Court  should  come  to  the  conclusion  that 

i  6  C.  B.  791.  2  10  C.  B.  n.  s.  844,  850.  8  9  Exch.  523. 

«  13  Q.  B.  632.  »  8  E.  &  B.  232 ;  on  appeal,  8  id.  285. 
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such  a  statement  by  one  party  was  intended  to  be  a  substantive  part  of 
his  contract,  and  not  a  mere  representation,  the  often  discussed  ques- 
tion may,  of  course,  be  raised,  whether  this  part  of  the  contract  is  a 
condition  precedent,  or  only  an  independent  agreement,  a  breach  of 
which  will  not  justify  a  repudiation  of  the  contract,  but  will  only  be  a 
cause  of  action  for  a  compensation  in  damages.  In  the  construction  of 
charter-parties  this  question  has  often  been  raised,  with  reference  to 
stipulations  that  some  future  thing  shall  be  done  or  shall  happen,  and 
has  given  rise  to  many  nice  distinctions.  Thus,  a  statement  that  a 
vessel  is  to  sail,  or  be  read}7  to  receive  a  cargo,  on  or  before  a  given 
day,  has  been  held  to  be  a  condition  (see  Glaholm  i.  Hays,  Oliver  v . 
Fielden,  Croockewit  v.  Fletcher,  Seeger  v.  Duthie),  while  a  stipulation 
that  she  shall  sail  with  all  convenient  speed,  or  within  a  reasonable 
time,  has  been  held  to  be  only  an  agreement  (see  Tarrabochia  v. 
Hickie,  Dimech  v.  Corlett,  Clipsham  v.  Vertue) .  But  with  respect  to 
statements  in  a  contract  descriptive  of  the  subject-matter  of  it,  or  of 
some  material  incident  thereof,  the  true  doctrine,  established  by  prin- 
ciple as  well  as  authority,  appears  to  be,  generally  speaking,  that  if 
such  descriptive  statement  was  intended  to  be  a  substantive  part  of  the 
contract,  it  is  to  be  regarded  as  a  warranty,  that  is  to  say,  a  condition, 
on  the  failure  or  non-performance  of  which  the  other  party  may,  if  he 
is  so  minded,  repudiate  the  contract  in  toto,  and  so  be  relieved  from 
performing  his  part  of  it,  provided  it  has  not  been  partially  executed  in 
his  favor.  If,  indeed,  he  has  received  the  whole  or  any  substantial 
part  of  the  consideration  for  the  promise  on  his  part,  the  warranty  loses 
the  character  of  a  condition,  or,  to  speak  perhaps  more  properly,  ceases 
to  be  available  as  a  condition,  and  becomes  a  warrant}'  in  the  narrower 
sense  of  the  word,  viz.,  a  stipulation  by  way  of  agreement,  for  the 
breach  of  which  a  compensation  must  be  sought  in  damages  (see  Ellen 
v.  Topp,  Graves  y.  Legg,  adopting  the  observations  of  Serjt.  Williams 
on  the  case  of  Boone  v.  Eyre,  in  1  Saund.  320  d.  6th  ed.  ;  Elliot  v.  Von 
Glehn) .  Accordingly,  if  a  specific  thing  has  been  sold  with  a  warranty 
of  its  quality,  under  such  circumstances  that  the  propert}-  passes  by  the 
sale,  the  vendee  having  been  thus  benefited  by  the  partial  execution  of 
the  contract,  and  become  the  proprietor  of  the  thing  sold,  cannot  treat 
the  failure  of  the  warranty  as  a  condition  broken,  unless  there  is  a 
special  stipulation  to  that  effect  in  the  contract :  see  Bannerman  v. 
"White ;  but  must  have  recourse  to  an  action  for  damages  in  respect  of 
the  breach  of  warranty.  But  in  cases  where  the  thing  sold  is  not  spe- 
cific, and  the  property  has  not  passed  by  the  sale,  the  vendee  may 
refuse  to  receive  the  thing  proffered  to  him  in  performance  of  the  con- 
tract, on  the  ground  that  it  does  not  correspond'  with  the  descriptive 
statement,  or,  in  other  words,  that  the  condition  expressed  in  the  con- 
tract has  not  been  performed.  Still,  if  he  receives  the  thing  sold,  and 
has  the  enjoyment  of  it,  he  cannot  afterwards  treat  the  descriptive 
statement  as  a  condition,  but  only  as  an  agreement,  for  a  breach  of 
which  he  may  bring  an  action  to  recover  damages. 
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In  the  present  case,  as  the  defendant  has  not  received  any  benefit  or 
advantage  under  the  contract,  but  has  wholly  repudiated  it,  the  ques- 
tion is  simply,  whether,  in  the  true  construction  of  the  charter-party,  the 
Court  ought  to  infer  that  the  statement  as  to  the  ship's  being  at  that  date 
in  the  port  of  Amsterdam  was  meant  to  be  a  substantive  part  of  the  con- 
tract, or  a  representation  collateral  to  it.  And  this  question  appears  to 
be  properly  raised  by  the  averment  in  the  plea,  that  time  and  the  situa- 
tion of  the  vessel  were  essential  and  material  parts  of  the  contract.  On 
the  trial  of  the  issue  joined  thereon,  it  was  no  part  of  the  judge's  duty 
to  leave  to  the  jury  any  question  as  to  the  construction  of  the  contract, 
or  the  materiality  of  any  of  its  statements.  It  was  his  function  to  con- 
strue the  contract  with  the  aid  of  the  surrounding  circumstances  found 
by  the  jury,  and  to  decide  for  himself  whether  the  statement  that  the 
ship  was  in  the  port,  supposing  it  to  be  untrue,  was  an  essential  part  of 
the  contract,  or  a  mere  representation,  and  to  direct  the  jury  to  find  foi 
the  defendant  or  plaintiff  accordingly.  The  question,  it  should  seem, 
might  also  be  raised  by  pleading  the  material  circumstances  (as  was 
done  in  Graves  v.  Legg)  on  which  the  defendant  relies  as  leading  to  the 
construction  which  the  plea  seeks  to  put  on  the  instrument.  Unless 
one  or  other  of  these  modes  of  pleading  were  adopted,  the  Court,  in 
case  there  should  be  a  demurrer  to  the  plea,  or  on  an  application  for 
judgment  non  obstante  veredicto,  would  be  precluded  from  taking  the 
surrounding  circumstances  into  consideration  in  aid  of  the  construction. 

It  is  plain  that  the  Court  must  be  influenced  in  the  construction, 
not  only  by  the  language  of  the  instrument,  but  also  by  the  circum- 
stances under  which  and  the  purposes  for  which  the  charter-party 
was  entered  into.  For  instance,  if  it  was  made  in  the  time  of  war,  the 
national  character  of  the  vessel  is  of  such  importance  that  a  statement 
of  it  in  the  charter-party  might  properly  be  regarded  as  part  of  the 
shipowner's  contract,  and  so  amounting  to  a  warranty ;  whereas  the 
very  same  statement  in  the  time  of  peace,  being  wholly  unimportant, 
might  well  be  construed  to  be  a  mere  representation.  So  if  it  were 
shown  that  the  charter-party  was  made  for  a  purpose  such  that,  unless 
the  vessel  began  her  voyage  from  the  port  of  loading,  with  her  cargo 
on  board,  by  a  certain  time,  it  was  manifest  that  the  object  of  the 
charter-party  would,  in  all  probability,  be  frustrated,  the  Court  might 
properly  be  le"d  by  this  circumstance  to  conclude,  that  a  statement  as 
to  the  locality  of  the  ship,  coupled  with  a  stipulation  that  she  should 
sail  with  all  convenient  speed,  was  a  warranty  of  her  then  locality. 
But  we  feel  a  difficulty  in  acceding  to  the  suggestion  which  appears  to 
have  been,  to  some  extent,  sanctioned  by  high  authority  (see  Dimech 
v.  Corlett) ,  that  a  statement  of  this  kind  in  a  charter-party,  which 
may  be  regarded  as  a  mere  representation  if  the  object  of  the  charter- 
party  be  still  practicable,  may  be  construed  as  a  warranty  if  that 
object  turns  out  to  be  frustrated ;  because  the  instrument,  it  should 
seem,  ought  to  be  construed  with  reference  to  the  intention  of  the 
parties  at  the  time  it  was  made,  irrespective  of  the  events  which  ma}- 
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afterwards  occur.  It  is  true  that  in  seme  of  the  cases,  where  the 
question  has  been  whether  a  stipulation  in  a  charter-party  amounted 
to  a  condition,  the  Court  decided  that  question  in  the  negative,  and  in 
so  doing  took  occasion  to  suggest  that  neglect  or  delay  on  the  part  of 
the  shipowner  to  execute  his  part  of  the  contract  might  be  a  breach 
of  such  an  essential  stipulation  on  his  part  as  to  justify  the  charterer 
in  treating  the  contract  as  brought  to  an  end  thereby,  and  in  refusing 
on  that  account  to  perform  his  part  of  it,  and  further  suggested  that, 
in  deciding  whether  the  breach  on  the  shipowner's  part  was  of  such 
an  essential  stipulation  as  that  described,  the  Court  might  advert  to  the 
fact  whether  such  breach  had  frustrated  the  whole  object  which  the 
charterer  had  in  view  (see  Freeman  v.  Taylor,  Tarrabochia  v.  Hickie, 
Dimech  v.  Corlett1).  But  the  Court  did  not,  we  apprehend,  mean  to 
intimate  that  the  frustration  of  the  voyage  would  convert  a  stipula- 
tion into  a  condition,  if  it  were  not  originally  intended  to  be  one. 

The  question  on  the  present  charter-party  is  confined  to  the  state- 
ment of  a  definite  fact,  —  the  place  of  the  ship  at  the  date  of  the 
contract.  Xow  the  place  of  the  ship  at  the  date  of  the  contract, 
where  the  ship  is  in  foreign  parts ,  and  is  chartered  to  come  to  England, 
may  be  the  only  datum  on  which  the  charterer  can  found  his  calcula- 
tions of  the  time  of  the  ship's  arriving  at  the  port  of  loading.  A 
statement  is  more  or  less  important  in  proportion  as  the  object  of 
the  contract  more  or  less  depends  upon  it.  For  most  charters,  con- 
sidering winds,  markets,  and  dependent  contracts,  the  time  of  a  ship's 
arrival  to  load  is  an  essential  fact  for  the  interest  of  the  charterer. 
In  the  ordinary  course  of  charters  in  general,  it  would  be  so :  the 
evidence  for  the  defendant  shows  it  to  be  actually  so  in  this  case. 
Then,  if  the  statement  of  the  place  of  the  ship  is  a  substantive  part 
of  the  contract,  it  seems  to  us  that  we  ought  to  hold  it  to  be  a  condi- 
tion upon  the  principles  above  explained,  unless  we  can  find  in  the 
contract  itself  or  the  surrounding  circumstances  reason  for  thinking 
that  the  parties  did  not  so  intend.  If  it  was  a  condition,  and  not 
performed,  it  follows  that  the  obligation  of  the  charterer  dependent 
thereon  ceased  at  his  option,  and  considerations  either  of  the  damage 
to  him  or  of  proximity  to  performance  on  the  part  of  the  shipowner 
are  irrelevant.  So  was  the  decision  of  Glaholm  c.  Hays,  where  the 
stipulation  in  a  charter  of  a  ship  to  load  at  Trieste  was  that  she 
should  sail  from  England  on  or  before  the  4th  of  Februarj-,  and  the  non- 
performance of  this  condition  released  the  charterer,  notwithstanding 
the  reasons  alleged  in  order  to  justify  the  non-performance.  So,  in 
Ollive  v.  Booker,  the  statement  in  the  charter  of  a  ship  which  was  to 
load  at  Marseilles  was  that  she  was  "now  at  sea,  having  sailed  three 
weeks  ago,"  and  it  was  held  to  be  a  condition  for  the  reasons  above 
st:itcd.  And  we  would  note  that  the  marginal  abstract  of  this  case 
states  the  stipulation  to  have  been,  "having  sailed  three  weeks  ago,  or 

1  12  Moo.  P.  C.  C.  109,  224,  227. 
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thereabouts."  If  the  statement  had  really  been  so  indefinite,  it  may 
be  that  the  Court  would  have  come  to  a  different  conclusion. 

We  think  these  cases  well  decided,  and  that  they  govern  the  present 
case.  We  think  that  the  decision  of  Dimech  v.  Corlett  does  not 
conflict  with  them ;  because  it  is  immersed  in  the  specific  facts  there 
set  out,  so  as  to  be  a  precedent  only  for  cases  with  very  analogous 
specific  facts.  The  statement  in  that  charter,  that  the  ship  was  "  now 
at  anchor  in  this  port "  (Malta) ,  did  not  avail  to  release  the  charterer, 
because  the  ship  was  in  the  port  in  the  dry  dock ;  and,  although  the 
statement  of  the  fact  that  she  was  at  anchor  in  the  port  was  definite, 
and  indicated  that  she  was  ready  for  sea,  while  in  truth  she  was  in  a 
dry  dock  being  built,  and  was  not  completed  for  a  month,  yet,  as  the 
defendant  was  at  Malta,  and  was  presumed  to  have  known  the  state 
of  the  ship,  and  also  to  have  known  of  the  delay,  and  did  not  insist 
that  the  charter-party  was  broken,  but  allowed  the  ship  to  sail  from 
Malta  for  Alexandria  without  objection,  his  defence  on  this  point 
failed. 

The  Court  below  in  a  manner  referred  the  present  case  to  a  court  of 
error,  to  say  whether  the  decision  should  be  governed  by  Ollive  v. 
Booker,  or  Dimech  y.  Corlett.  We  are  of  opinion,  for  the  reasons 
assigned,  that  the  decision  of  Ollive  v.  Booker  was  sound,  and  that  it 
governs  our  decision  here  ;  and  we  are  further  of  opinion  that,  in  so 
holding,  we  do  not  at  all  conflict  with  the  decision  in  Dimech  v.  Cor- 
lett, as  above  explained. 

On  these  grounds,  we  think  that  the  judgment  of  the  Queen's  Bench 
should  be  reversed.  Judgment  reversed. 


TDDEY  v.   MOLLETT. 

In  the  Common  Pleas,  Mat  2,  1864. 

[Reported  in  33  Law  Journal  Reports,  Common  Pleas,  235.] 

The  second  count  of  the  declaration  stated  that  an  agreement  was 
made  between  the  plaintiff  and  the  defendant,  which  said  agreement 
was  so  made  a.  d.  1863,  within  six  lunar  months  before  Midsummer  of 
that  year,  and  was  contained  in  a  certain  letter  and  a  paper  therein 
enclosed,  and  the  said  letter,  a  letter  written  by  the  defendant,  and  by 
him  addressed  to  the  plaintiff,  was  in  the  words  and  figures  following, 
that  is  to  say:  "  13,  Terrace,  Camberwell.  Sir, —Will  }'ou  (meaning 
the  plaintiff)  be  so  good  as  to  sign  the  enclosed,  which  contains  in 
writing  the  agreement  we  (meaning  the  plaintiff  and  the  defendant) 
made  verbally,  except  that  I  have  added  the  paragraph  as  to  a  lease 
at  the  end  of  three  years.  Return  it  to  me,  when  signed,  by  post. 
Yours,  John  Mollett."     And  the  said  paper  enclosed  in  the  said  letter 
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was  in  the  words  and  figures  following,  that  is  to  say :  "1.  Mr.  Tidey 
engages  to  complete  the  whole  work  necessary  by  the  14th  of  June 
next.  2.  The  stairs  in  the  kitchen  to  be  made  less  steep.  3.  The  divi- 
sion of  the  bath  from  the  other  part  of  the  room  to  be  made  when 
required  by  Mr.  Mollett.  4.  A  greenhouse  is  to  be  erected  of  respect- 
able appearance  and  size,  and  to  be  warmed  by  hot-air  flue.  5.  A  door 
from  the  garden  to  the  road  is  to  be  made.  6.  Bells  are  to  be  hung 
throughout  the  house,  and  finger  plates  to  be  affixed  to  all  the  doors,  as 
may  be  required  by  Mr.  Mollett.  7.  In  case  of  any  of  the  work  prov- 
ing defective,  such  as  doors  opening  badly,  cracking,  &c,  within  six 
months,  all  is  to  be  made  good  by  Mr.  Tidey.  This  arrangement 
applies  also  to  the  drainage.  The  water  is  to  be  laid  on  to  the  upper 
part  of  the  house,  and  other  deficiencies  which  ma}-  appear  are  to  be 
made  good  by  Mr.  Tidey,  and  as  may  be  decided  by  Mr.  Colchester.  In 
consideration  of  these  conditions  being  fulfilled,  Mr.  Mollett  engages  to 
take  the  house,  No.  51  Belsize  Park,  at  the  annual  rent  of  13(M.  per  an- 
num, to  be  paid  quarterly.  At  the  expiration  of  the  three  years  Mr. 
Mollett  is  to  have  the  option  of  continuing  possession  by  taking  a  lease 
for  seven,  fourteen,  or  twenty-one  years,  on  the  terms  of  this  agreement. 
Rent  to  begin  from  Midsummer  next.  London,  22d  of  May,  1863." 
And  the  plaintiff  signed  and  returned  to  the  defendant  the  said  enclosed 
paper  as  requested  by  the  said  letter ;  and  the  plaintiff  saj^s  that  he  has 
done  eveiy  thing,  and  all  things  were  clone  and  happened  necessar}'  to 
entitle  the  plaintiff  to  have  the  defendant  take  the  said  house  for  three 
years  at  the  said  rent  as  agreed,  yet  the  defendant  did  not  nor  would 
take  the  said  house  for  three  years  at  the  said  rent  as  agreed,  but 
wholly  refused  so  to  do,  whereby  the  plaintiff  lost  all  the  benefit  of  the 
said  agreement  and  the  said  rent,  and  was  prevented  from  letting  the 
said  house  to  other  persons,  and  incurred  great  expenses  in  fitting  up 
and  preparing  the  said  house  for  the  defendant,  and  was  otherwise 
injured  and  damnified. 

Third  count :  For  that  the  said  agreement  was  made  as  and  at  the 
time  in  the  second  count  mentioned  ;  and  the  plaintiff  says  that  all 
things  were  done  and  happened,  and  all  times  elapsed  before  the  said 
breach,  necessary  to  entitle  the  plaintiff  to  have  the  defendant  take  the 
said  house  for  the  said  three  years  at  the  said  rent  as  agreed,  and  to 
sue  for  the  breach  hereafter  mentioned,  except  certain  things  which  the 
defendant  prevented  the  plaintiff  from  doing,  yet  the  defendant  did  not 
nor, would  take  the  said  house  for  three  years  at  the  said  rent  as  agreed, 
whereby  the  plaintiff  sustained  similar  damage  to  that  in  the  second 
count  mentioned. 

Third  plea  to  the  second  count :  That  the  plaintiff  did  not  fulfil  the 
conditions  on  his  part  in  the  said  agreement  contained  in  this  ;  that 
although  required  by  the  defendant  so  to  do,  the  plaintiff  did  not  com- 
plete; the  whole  work  necessary  by  the  14th  of  June,  as  in  the  said 
agreement  provided. 

Fourth  plea  to  the  third  count :    The  defendant,  to  avoid  repetition, 
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pleads  the  same  facts  which  are  pleaded  to  the  second  count ;  and  he 
further  says,  that  he  did  not  prevent  the  plaintiff  as  in  the  third  count 
alleged. 

Demurrer  to  the  third  and  fourth  pleas,  and  joinder  in  demurrer. 

Macnamara  (C.  A.  Turner  with  Mm),  in  support  of  the  demurrers. 
The  pleas  are  bad.  They  do  not  show  a  non-performance  of  a  condi- 
tion precedent.  The  undertaking  extends  equally  to  all  the  provisions 
of  the  agreement ;  and  it  is  quite  clear  that  two  of  these  provisions, 
one  of  which  is  to  divide  the  bath  from  the  other  part  of  the  room 
"  when  required,"  and  the  other,  to  make  good  deficiencies  in  the  work 
"  within  six  months,"  need  not  be  carried  out  before  the  14th  of  June  ; 
and  this  shows  that  the  words  in  the  agreement  are  not  to  be  taken  in 
their  literal  sense.  The  pleas  do  not  show  that  the  whole  of  the  work 
was  not  done  by  the  24th,  when  the  rent  was  to  commence,  or  that  the 
defendant  gave  notice  to  the  plaintiff  of  the  non-performance,  of  a  con- 
dition precedent.  The  agreement  must  be  taken  most  strongly  against 
the  defendant.  [Byles,  J.  How  do  j'ou  understand  the  word  "  neces- 
saiy  "  ?  The  work  could  hardly  answer  the  contract,  unless  it  were  all 
that  was  necessary.]  If  the  conditions  are  to  be  fully  and  literally  per- 
formed, the  omitting  to  hang  a  single  bell  must  defeat  the  plaintiff's 
right  of  action.  The  decisions  which  show  when  an  engagement  is  to  be 
construed  as  a  condition  precedent  are  to  be  found  in  the  notes  to 
Pordage  v.  Cole.1  In  Lang  v.  Gale,2  where  conditions  of  sale  provided 
that  an  abstract  of  title  should  be  delivered  within  three  months  of  the 
date  of  the  conditions,  the  Court  said  that  this  provision  was  not  a  con- 
dition precedent,  but  was  meant  only  to  secure  a  delivery  within  a  reason- 
able time.  And  in  Lucas  v.  Godwin,8  where  a  contract  to  build  cottages 
contained  these  words,  "  Mr.  L.  agrees  to  pay  210Z.,  on  condition  of 
the  work  being  done  in  a  proper  and  workmanlike  manner,  and  to  be 
completed  by  the  10th  of  October,  1836,  together  with  the  amount  of 
one-half  of  the  foundations,  as  before  mentioned,"  and  the  cottages 
were  not  completed  till  the  15th  of  October,  it  was  held,  that  the  value 
of  the  work  might  be  recovered  in  an  action  for  work  and  labor. 
[Willes,  J.  In  Glaholm  v.  Hayes  these  words  in  a  charter-party, 
' '  The  vessel  to  sail  from  England  on  or  before  the  4th  of  February 
next,"  were  held  to  be  a  condition  precedent.  Ekle,  C.  J.  Must  not 
the  case  be  decided  by  the  intention  of  the  parties,  to  be  taken  from  their 
own  words,  coupled  with  the  circumstances  in  which  thej-  stood  at  the 
time  these  words  were  used  ?]  There  are  several  cases  where  similar 
clauses  in  charter-parties  have  been  held  not  to  be  conditions  prece- 
dent. In  Ritchie  v.  Atkinson,  where  the  master  agreed  to  load  from  the 
freighter's  factors  a  complete  cargo,  and  deliver  the  same  on  being  paid 
freight,  it  was  held  that  the  delivery  of  a  complete  cargo  was  not  essen- 
tial in  order  to  recover  the  freight.  The  late  cases  of  Behn  v.  Burness 
and  Pust.«>.  Dowie  are  to  the  same  effect.     Then  the  pleas  should  have 

i  1  Wms.  Saund.  320  b.  MM.4S.  111.  8  3  Bing.  N.  C.  737. 
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shown  that  the  defendant  elected  to  rescind  the  contract  on  the  14th, 
and  that  he  did  not  allow  the  plaintiff  to  go  on  and  incur  expense.  In 
Carpenter  v.  Blandford,1  where  301.  had  been  deposited,  to  be  forfeited 
in  case  the  plaintiff  did  not  perform  his  part  of  the  agreement  by  a  cer- 
tain day,  and  the  plaintiff,  when  that  day  arrived,  gave  notice  that  he 
should  not  be  able  to  keep  his  engagement,  but  the  defendant,  without 
taking  any  notice  of  the  default,  allowed  the  plaintiff  to  proceed  on  the 
next  day  with  the  business  which  was  the  subject-matter  of  the  agree- 
ment, it  was  held  that  the  plaintiff  might  recover  back  the  deposit. 
[Willes,  J.  That  is  one  of  those  numerous  cases  which  show  that  a 
deposit  may  be  recovered  back,  unless  the  agreement  shows  that  this 
was  not  the  intention  of  the  parties.]  The  pleas,  at  any  rate,  should 
have  shown  that  the  repairs  were  necessary  in  order  to  make  the  house 
habitable,  or  that  they  were  material  and  important  repairs. 

Bosauquet,  for  the  defendant.  The  declaration  is  bad,  as  the  instru- 
ment upon  which  it  is  founded  is  a  lease,  and  therefore  void,  as  not 
being  under  seal.  With  regard  to  the  question  as  to  whether  the  non- 
fulfilment  of  the  condition  is  an  answer  to  the  action,  in  Jones  v.  Berk- 
ley the  rule  is  laid  down  that  no  person  can  call  upon  another  to  perform 
his  part  of  the  contract  until  he  himself  has  performed  all  that  he  has 
stipulated  to  do  as  the  consideration  of  the  other's  promises.  The  word 
"necessary"  in  the  conditions  must  be  taken  to  mean  necessary  in 
order  to  make  the  place  fit  for  occupation.  It  could  never  be  intended 
that  the  defendant  should  be  compelled  to  move  into  a  useless  house, 
simply  that  he  might  recover  damages.  Lucas  v.  Godwin  was  not  a  case 
of  tenancy.  In  Maryon  v.  Carter,2  where  the  defendant  covenanted  to 
purchase  one  of  a  row  of  houses,  and  to  pay  a  further  sum  of  80?.,  pro- 
vided the  adjoining  houses  should  be  completed,  i.  e.,  roofed,  sashed, 
paved  in  front,  inclosed  with  iron  railings  in  front,  and  occupied  by  ten- 
ants for  terms  not  less  than  yearly  tenancies,  by  the  21st  of  April,  1829, 
and  it  was  proved  in  an  action  to  recover  the  80Z.  that,  by  reason  of  bad 
weather,  the  foot-pavement  had  not  all  been  laid  down  before  the  25th 
of  April,  Tindal,  C.  J.,  nonsuited  the  plaintiff.  It  is  submitted  that 
the  intention  of  the  parties,  as  it  appears  on  the  face  of  the  contract  in 
question,  shows  that  the  consideration  for  the  defendant's  promise  was 
a  strict  performance  of  the  stipulation  as  to  the  repairs  of  the  house, 
and  that  the  case  is  therefore  brought  within  the  rule  laid  down  in 
Stayers  v.  Curling.  He  also  cited  Bac.  Abr.  tit.  "Leases,"  Chitty  on 
Contracts,  6th  cd.  644,  and  Gore  v.  Lloyd.8 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  should  be  for  the 
defendant.  I  think  that  the  writing  upon  which  this  case  turns  is  an 
agreement  and  not  a  lease.  The  judges  of  this  country  were  at  one 
time  not  disposed  to  look  upon  writings  such  as  this  as  agreements,  but 
wishing  to  escape  from  the  Statute  of  Frauds,  they  held  them  to  be 
leases.     Now,  however,  since  the  Statute  8  and  9  Vict.  c.  106,  making 

l  8  B.  &  C.  575.  2  4  Car.  &.  P.  295.  »  12  Mee.  &  W.  463. 
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leases  not  under  seal  voidable,  it  has  been  the  practice,  for  a  very  simi- 
lar reason  to  that  which  existed  before,  to  hold  them  to  be  agreements. 
With  regard  to  the  pleas,  it  appears  that  the  defendant  is  sued  for 
breach  of  his  agreement  in  not  becoming  a  tenant  of  a  house  belonging 
to  the  plaintiff  on  the  24th  of  June.  The  words  of  this  agreement  are 
"  in  consideration  of  these  conditions  being  fulfilled,  Mr.  Mollett  engages 
to  take  the  house,  No.  51  Belsize  Park,  for  three  years,  at  the  annual 
rent  of  130?.  per  annum."  Now,  these  conditions  are,  that  certain 
specified  repairs  are  to  be  executed,  and  the  whole  work  necessary  is  to 
be  completed  by  the  14th  of  June.  And  the  pleas  say,  that  the  plain- 
tiff, although  required,  did  not  complete  the  whole  work  necessary  by 
the  14th  of  June.  I  am  of  opinion  that  these  pleas  show  the  non-per- 
formance of  a  condition  precedent.  What  passed  between  the  con- 
tracting parties  seems  to  be  this  :  The  plaintiff  was  the  owner  of  a  house 
in  the  course  of  construction,  and  the  defendant  took  the  house  for 
three  years  from  the  24th  of  June,  stipulating  that  what  was  necessary 
should  be  made  ready  by  the  14th  of  June.  I  think  that  the  defend- 
ant was  quite  right  in  insisting  upon  the  repairs  being  completed  some 
dajTs  before  that  fixed  for  the  commencement  of  his  tenancy  and  his 
taking  possession  of  the  house.  It  is,  therefore,  very  probable  that  the 
14th  of  June  was  a  material  day,  and  we  all  think  that,  in  the  absence 
of  any  thing  in  the  agreement  or  the  surrounding  circumstances  to 
remove  this  presumption,  we  ought  to  give  effect  to  it.  It  is  said  that 
the  meaning  of  the  word  "  necessary  "  is  undefined.  But  whatever  may 
be  the  improvements  which  come  under  the  word  ' '  necessary,"  the  pleas 
take  up  the  word  in  the  same  sense  as  that  in  which  it  is  used  in  the 
agreement  and  in  the  declaration,  and  the  demurrers  admit  that  the 
right  meaning  has  been  given  to  it. 

Willes,  J.  I  am  of  the  same  opinion.  It  has  been  ingeniously 
argued  that  the  completion  of  the  repairs  by  the  24th  of  June  would 
have  been  sufficient ;  but  a  very  proper  answer  to  that  was  given  by 
the  learned  counsel  for  the  defendant,  namely,  that  the  proviso  for  the 
completion  of  the  work  by  the  14th  of  June  might  very  well  be  in- 
serted, in  order  to  enable  the  defendant  to  establish  himself  within  a 
reasonable  time  before  the  commencement  of  the  tenancy.  The  pro- 
viso is  made  a  condition  precedent  by  the  terms  of  the  agreement,  and 
I  do  not  feel  myself  at  liberty  to  say  that  the  word  ' '  necessary "  was 
not  used  in  the  sense  contended  for  by  the  defendant. 

Btles,  J.  It  ought  now,  I  think,  to  be  generally  known  from  the 
cases  of  Bond  v.  Eosling1  and  Parker  v.  Taswell2  that  documents  like 
the  one  declared  upon,  though  void  as  leases,  may,  nevertheless,  be 
available  as  agreements.  The  construction  put  upon  this  agreement  by 
nry  brothers  is,  I  think,  the  proper  one. 

Keating,  J.,  concurred.  Judgment  for  the  defendant. 

'  i  1  Best  &  Smith,  371.  -  De  Gex  &  J.  559. 
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CLARKE,  Assignee  of  the  Estate  and  Effects  of  Francis  Ayres, 
a  Bankrupt,  and  Others  v.  WATSON  and  Another. 

In  the  Common  Pleas,  January  25,  1865. 

[Reported  in  18  Common  Bench  Reports,  New  Series,  278.] 

The  first  count  of  the  declaration  stated,  that  theretofore  and  befoie 
the  said  Francis  Ayres  became  bankrupt,  to  wit,  on  the  9th  of  October, 
1862,  by  an  agreement  in  writing  then  made  and  entered  into  between 
the  said  Francis  Ayres,  William  Mallows,  and  William  Johnson,  therein 
called  "the  contractors,"  of  the  one  part,  and  the  defendants  of  the 
other  part,  the  said  contractors  agreed  with  the  defendants  to  do  cer- 
tain works  therein  mentioned  in  conformity  with  certain  plans,  draw- 
ings, and  sections  therein  mentioned ;  and  also  in  conformity'  with 
certain  specifications  therein  mentioned,  as  well  as  to  the  satisfaction 
and  approval  of  the  engineer  to  a  certain  board  of  health  for  the  time, 
should  such  be  found  necessary,  at  or  for  31 2*'.  15s. ,  to  be  paid  as  follows  : 
156/.  7s.  6d.  on  production  by  the  contractors  to  the  defendants,  or  one 
of  them,  of  the  certificate  of  William  Lambert,  or  other  the  surveyor 
for  the  time  of  the  defendants,  that  thejr,  the  contractors,  had  duly  and 
efficiently  performed  and  completed  such  portion  of  the  work  as  accord- 
ing to  the  judgment  of  the  said  surveyor  should  be  not  less  than  three- 
fourth  parts  thereof  in  extent  and  value  ;  78/.  3s.  9d.  on  the  production 
by  the  said  contractors  to  the  defendants,  or  to  one  of  them,  of  the  cer- 
tificate of  the  said  surveyor  as  aforesaid,  that  the  whole  of  the  works 
mentioned  and  referred  to  in  the  said  plans,  drawings,  and  specifica- 
tions, had  been  duly  and  efficiently  performed  and  completely  finished 
to  his  satisfaction,  and  also  to  the  satisfaction  of  the  said  engineer  for 
the  time  being  of  the  local  board  of  health,  if  necessary  ;  and  the 
balance  of  78/.  3s.  9rf.  at  the  expiration  of  four  months  from  the  date 
of  the  said  surveyor's  certificate  of  completion  ;  provided  the  therein- 
mentioned  roads,  pathways,  drains,  and  culverts,  and  every  part 
thereof,  should  be  certified  by  the  said  surveyor  to  be  in  good  repair 
and  in  perfect  and  sound  condition  in  all  respects  ;  it  being  thereby 
intended  and  agreed  that  all  the  said  works  and  materials  should 
be  so  put  and  kept  in  good  repair  until  the  expiration  of  such 
four  months  from  completion  by  and  at  the  sole  cost  and  expense 
of  the  said  contractors  ;  and  the  defendants  thereby  agreed  with  the 
said  Francis  Ayres,  AVilliam  Mallows,  and  "William  Johnson,  in  con- 
sideration of  the  due  performance  of  the  said  agreements  therein 
contained  on  their  part,  to  pay  to  them  the  sum  of  312/.  15s.  at  the 
times  and  in  the  manner  thereinbefore  mentioned.  Averment :  that 
although  156/.  7s.  6rf.,  part  of  the  said  sum  of  312/.  15s.,  had  been  paid, 
and  all  things  necessary  on  the  part  of  the  said  contractors  to  entitle 
them  to  have  the  certificate  of  the  surveyor  of  the  defendants,  that  the 
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whole  of  the  works  in  the  said  plans,  drawings,  and  specifications  had 
been  duly  and  efficiently  performed  and  completed  to  his  satisfaction, 
and  also  to  the  satisfaction  of  the  engineer  of  the  said  local  board  of 
health,  had  been  done  and  performed  by  them ;  yet  the  said  surveyor 
had  not  given  such  certificate,  but  had  wrongfully  and  improperly 
neglected  and  refused  so  to  do,  nor  had  the  defendants  paid  the  said 
sum  of  78/.  3s.  9d.  payable  on  such  certificate  ;  and  that,  although  more 
than  four  months  since  the  said  surveyor  ought  to  have  given  such  cer- 
tificate had  elapsed,  and  although  all  things  had  been  done  by  the  said 
contractors  on  their  part  to  entitle  them  to  a  certificate  bj  the  said 
surve3Tor  that  the  said  roads,  pathways,  drains,  culverts,  and  every  part 
thereof,  were  at  the  expiration  of  the  said  four  months  in  good  repair, 
and  in  perfect  and  sound  condition  in  all  respects,  yet  the  said  surveyor 
had  not  granted  such  certificate,  but  had  wrongfully  and  improperly 
neglected  and  refused  to  do  so,  and  the  defendants  had  not  yet  paid  the 
said  balance  of  78/.  3*.  9rf. 

The  defendants  demurred  to  this  count,  and  the  plaintiffs  joined  in 
demurrer. 

Henry  James,  in  support  of  the  demurrer.1  Two  breaches  are 
alleged  in  the  declaration.  The  first  is,  that  the  defendants  have  not 
paid  the  78/.  3^.  9d.  The  answer  to  that  is,  that,  by  the  terms  of  the 
contract,  it  was  payable  only  upon  production  of  the  surveyor's  certifi- 
cate, which  has  not  been  produced.  The  second  breach  is,  that  the 
surveyor  has  wrongfully  and  improperly  withheld  his  certificate.  No 
fraud,  however,  or  collusion  is  charged.  It  is  not  even  alleged  that 
the  conduct  of  the  surveyor  was  fraudulent ;  the  allegation  that  he 
wrongfully  and  improperly  neglected  and  refused  to  grant  his  certifi- 
cate would  be  satisfied  by  showing  that  he  had  been  guilty  of  a  mere 
error  in  judgment.  Scott  v.  The  Corporation  of  Liverpool,  1  Giffard, 
216,  is  precisely  in  point.   .   .   .2 

Parry,  Serjt.,  contra.8  Substantially,  this  is  an  action  for  a  tort.  The 
plaintiff  complains  of  a  wrong  done  by  the  agent  of  the  defendants. 
Lambert  was  not  acting  for  the  plaintiffs,  but  for  the  defendants  alone, 
to  protect  them  against  overcharges  by  the  contractors.  The  contract 
in  effect  is  that  the  defendants  will  employ  Lambert,  "  or  other  their 

1  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows : 
1.  That  the  first  count  discloses  no  cause  of  action  against  the  defendants ;  2.  That 
the  plaintiffs  are  not  entitled  to  recover  without  obtaining  the  several  certificates  of 
the  surveyor ;  3.  That  the  defendants  are  not  liable  for  the  surveyor  not  giving  such 
certificates  ;  and  that  in  the  absence  of  such  certificates,  no  breach  of  the  agreement 
is  shown. 

'l  The  learned  counsel  here  stated  that  case.  —  Ed. 

3  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : 
1.  That  the  surveyor  is  the  agent  of  the  defendants,  and  they  are  bound  to  employ 
him  to  certify  according  to  the  said  agreement;  2.  That  the  surveyor  is  responsible 
to  the  defendants  for  improperly  certifying  or  omitting  to  certify  ;  and  they  are  re- 
sponsible to  the  plaintiffs ;  3.  That  the  wrongful  refusal  of  the  defendant's  agent  to 
certify  is  a  dispensation  of  the  condition  precedent,  and  equivalent  to  the  defendant's 
preventing  the  certificate  being  granted. 
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surveyor  for  the  time,"  to  perform  the  duties  of  surveyor  rightfully  and 
honestly ;  and  the  defendants  are  responsible  if  the  person  so  employed 
shall  wrongfully  or  improperly  withhold  his  certificate.  [Wiixes,  J- 
The  declaration  states  that  the  work  was  done  to  the  satisfaction  of  the 
surveyor.]  Yes.  In  Pawley  v.  Turnbull,  7  Jurist,  n.  s.  792,  Vice- 
Chancellor  Stuart  held  the  conduct  of  the  architect  in  withholding 
certificates  to  amount  to  improper  conduct,  and  decreed  paj'ment  of 
the  money  notwithstanding  their  absence.  The  defendants  must  be 
held  to  have  dispensed  with  the  condition  of  an  engineer's  or  surveyor's 
certificate,  if  they  appoint  a  man  who  wrongfully  abstains  from  acting. 
[Willes,  J.,  referred  to  Harrison  v.  The  Great  Northern  Railway 
Company,  11  C.  B.  815,  and  The  Great  Northern  Railway  Company 
v.  Harrison,  12  C.  B.  576.]  In  Milner  v.  Field,  5  Exch.  829,  there 
were  negative  words  in  the  contract :  the  proviso  was,  that  "  no 
instalment  should  be  paid  unless  the  plaintiff  delivered  to  the  de- 
fendant a  certificate  signed  by  the  surveyor  of  the  defendant,  that  the 
works  were  performed  according  to  the  specifications."  Batterbury  v. 
Vyse,  2  Hurlst.  &  Colt.  42,  is  in  reality  an  authority  for  the  plaintiff, 
though  the  declaration  alleged  that  the  surveyor,  in  neglecting  to  certify, 
acted  in  collusion  with  the  defendant  and  \>y  his  procurement.  The 
point  marked  for  argument  on  the  part  of  the  plaintiff  there  was,  "  that 
the  defendant  who  employs  the  architect  does  contract  with  the  plain- 
tiff that  he  will  do  his  duty  and  act  fairly." 

James  was  not  called  upon  to  reply. 

Erle,  C.  J.  I  am  of  opinion  that  the  judgment  in  this  case  ought 
to  be  for  the  defendants.  The  contract  which  the}-  entered  into  was, 
to  pay  to  the  contractors,  the  plaintiffs,  certain  sums  on  production  by 
them  to  the  defendants,  or  one  of  them,  of  the  certificate  of  William 
Lambert,  or  other  the  surveyor  for  the  time  of  the  defendants.  Many 
contracts  are  so  made.  Every  man  is  the  master  of  the  contract  he 
may  choose  to  make  ;  and  it  is  of  the  highest  importance  that  every 
contract  should  be  construed  according  to  the  intention  of  the  con- 
tracting parties.  And  it  is  important,  in  a  case  of  this  description, 
that  the  person  for  whom  the  work  has  been  done  should  not  be  called 
upon  to  pay  for  it  until  some  competent  person  shall  have  certified 
that  the  work  has  been  properly  done,  according  to  the  contract  and 
specification.  Here  the  contract  is,  that  the  money  shall  become  pay- 
able on  production  by  the  plaintiffs  to  the  defendants  of  the  certificate 
of  their  (the  defendants')  survej-or,  that  the  contractors  have  duly  and 
efficiently  performed  and  completed  the  work  to  his  satisfaction.  No 
such  certificate  has  been  produced.  But  it  is  said  that  the  plaintiffs 
have  done  all  things  necessary  to  entitle  them  to  have  the  certificate 
of  the  surveyor  that  the  works  had  been  duly  performed  and  completed 
to  his  satisfaction,  and  that  the  said  surveyor  had  "wrongfully  and 
improperly  "  neglected  and  refused  so  to  do.  That,  in  my  opinion,  is 
not  sufficient.  If  it  had  been  alleged  that  the  defendants  wrongfully 
colluded   with   the   surveyor  to  cause  the  certificate  to  be  withheld, 
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they  could  not  have  sheltered  themselves  by  their  own  wrongful  act. 
But  the  word  "  wrongful!}',"  as  used  here,  does  not  intimate  any  thing 
of  that  sort.  If  the  plaintiffs  had  intended  to  rely  on  the  withhold- 
ing of  the  certificate  as  a  wrongful  act  on  the  part  of  the  defendants, 
they  should  jiave  stated  how  it  was  wrongful.  This  is  in  effect  an 
attempt  on  the  part  of  the  plaintiffs  to  take  from  the  defendants  the 
protection  of  their  surveyor,  and  to  substitute  for  it  the  opinion  of  a 
jury.  That  is  not  the  contract  which  the  defendants  have  entered  into. 
The  allegations  on  the  part  of  the  plaintiffs  are  not  in  my  judgment 
such  as  to  entitle  them  to  succeed. 

Williams,  J.  I  am  of  the  same  opinion.  Notwithstanding  the  sur- 
veyor may  have  been  wrong  in  withholding  his  certificate,  the  money  is 
not  due. 

Welles,  J.  I  am  of  the  same  opinion.  Consistently  with  the  alle- 
gations in  this  declaration,  the  only  wrong  the  surveyor  has  been 
guilty  of  may  be  an  error  in  judgment,  or  he  may  have  refused  to  ex- 
ercise any  judgment ;  in  which  case  the  proper  course  would  have  been 
to  call  upon  the  defendants  to  appoint  some  other  surveyor  who  will  do 
his  duty. 

Keating,  J.,  concurred.  Judgment  for  the  defendants. 


ROBERTS  v.  BRETT. 

Julius  Roberts,  Plaintiff  in  Error.      John  W.  Brett,  Defendant  in 

Error. 

In  the  House  of  Lords,  February  13,  14,  March  16,  1865. 

[Reported  in  11  Bouse  of  Lords  Cases,  337.] 

This  was  an  action  for  damages  for  breach  of  a  contract  under  seal 
entered  into  on  the  15th  of  May,  1855.  The  defendant  represented 
' '  The  Mediterranean  Submarine  Electric  Telegraph  Company,''  and 
on  its  behalf  entered  into  a  contract  with  the  plaintiff  to  lay  down 
150  miles  of  cable  between  Cape  Tabaque,  on  the  northern  coast  of 
Africa,  and  Cape  Spartivento,  in  the  island  of  Sardinia. 

The  declaration  stated  that  by  a  certain  indenture,  &c,  entered  into 
on  the  15th  of  May,  1855,  the  plaintiff,  for  the  considerations  therein 
mentioned,  covenanted  with  the  defendant  "  that  he,  the  plaintiff, 
should  and  would  forthwith,  at  his  own  expense,  procure  the  Cornwall 
frigate,  or  some  other  suitable  vessel,  and  stow  or  cause  to  be  stowed 
on  board  the  said  vessel  the  submarine  telegraphic  cable,  which  was 
one  hundred  and  fifty  miles  in  length,  and  was  then  at  Morden  Wharf, 
Greenwich,  &c,  and  also  should  and  would,  at  the  like  expense,  fit 
out,  &c,  the  said  vessel,  and  provide  competent  officers  and  crew,  and 
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place  on  board  sufficient  breaks  and  rollers,  &c,  and  would,  to  the 
extent  of  6001.,  pay  the  expense  of  insuring  the  cable,  and  several 
other  things  ;  and  should  and  would  have  the  ship  fully  equipped  in 
all  respects  and  ready  for  sea  at  the  Nore  on  or  before  the  15th  of 
July  then  next."  There  were  several  other  acts  which  the  plaintiff 
undertook  to  do.  And  if  he  made  default  in  having  the  ship  with  the 
cable  on  board  fully  equipped  and  ready  for  sea  before  the  15th  of 
July  then  next,  the  defendant  should  be  at  liberty  to  retain  from  any 
moneys  payable  by  him,  as  and  for  liquidated  damages,  200/.  per  week, 
and  at  that  rate  for  any  less  period  than  a  week ;  but  the  power  to 
enforce  this  payment  by  way  of  liquidated  damages  "  should  be  with- 
out prejudice  to  the  right  of  the  defendant  to  exercise  any  other 
powers  or  remedies  at  law  or  in  equity,  by  virtue  of  these  presents,  or 
the  bond  thereinafter  referred  to,  for  enforcing  the  completion  of  the 
works  before  covenanted  to  be  done,  or  for  compensating  himself  for 
the  damage  occasioned  by  such  default."  And  the  defendant  cove- 
nanted with  the  plaintiff  that  "he,  subject  to  such  rights  of  deduction, 
would  pay  the  plaintiff  5,000/.  by  the  instalments  and  at  the  times 
next  mentioned,  that  is  to  say,  the  sum  of  1,000?.,  part  thereof,  on  or 
before  the  expiration  of  seven  days  after  the  arrival  of  the  vessel 
alongside  Morden  Wharf,"  the  sum  of  2,000/.  twenty-one  days  after 
such  arrival,  and  2,000/.  when  the  ship  should  put  to  sea  from  the 
Nore  ;  and  at  the  expiration  of  twenty-one  days  from  the  time  when 
the  cable  should  have  been  laid  down,  the  defendant  covenanted  to 
deliver  to  the  plaintiff  five  hundred  paid-up  shares  in  the  company,  of 
10/.  each.  And  then  "it  was  agreed  and  declared  that  for  the  true 
performance  of  the  covenants  by  the  plaintiff  thereinbefore  contained, 
and  for  securing  any  penalties  which  he  might  incur  under  these  pres- 
ents, the  plaintiff  and  two  responsible  sureties  should,  within  ten  daj-s 
after  the  execution  of  these  presents,  give  and  execute  to  the  defendant, 
his  executors,  &c,  a  bond  in  the  penal  sum  of  5,000/.  And  for  the 
due  performance  of  the  covenants  on  the  part  of  the  defendant  therein- 
before contained,  the  defendant  and  two  responsible  sureties  should, 
within  ten  days  from  the  execution  of  these  presents,  give  and  execute 
to  the  plaintiff,  his  executors,  &c,  a  bond  in  the  penal  sum  of  5,000/." 
And  it  was  agreed  and  declared  that  the  said  bonds  so  to  be  given  as 
aforesaid  should  not  in  any  manner  prejudice  or  affect  the  respective 
rights  or  liabilities  of  the  plaintiff'  or  the  defendant. 

The  declaration  then  averred  that  the  plaintiff  did  procure  a  vessel 
and  fit  it  out,  and  was  ready  and  willing  to  provide  the  officers  and 
crew,  and  to  perform  all  the  acts  covenanted  to  be  performed,  and  to 
have  the  ship  ready  for  sea  at  the  Nore  before  the  15th  of  July ;  but 
before  the  time  arrived  for  so  doing,  the  defendant  refused  to  perform 
the  contract,  and  dispensed  with  the  vessel  being  brought  alongside  tne 
wharf ;  and  the  plaintiff  alleged  that  he  had  performed  all  conditions 
stipulated  on  his  part,  and  that  every  thing  had  taken  place  to  entitle 
him  to  a  performance  by  the  defendant,  of  all  which  premises  the  de- 
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fendant  had  notice,  and  was  requested  to  stow  the  cable  on  board,  &c., 
and  for  doing  all  which  matters  and  things  a  reasonable  time  had 
elapsed  before  the  commencement  of  this  suit,  yet  that  the  defendant 
did  not  nor  would  stow,  or  allow  to  be  stowed,  the  cable,  &c,  but 
wholly  refused,  &c,  and  stowed  the  cable  on  board  another  ship  or 
vessel,  and  thereby  broke  his  contract.  And  the  plaintiff  further  as- 
signed for  breach,  that  the  defendant  did  not,  within  ten  days,  &c, 
execute  the  bond,1  but  therein  made  default. 

The  defendant  pleaded  first,  except  as  to  the  giving  of  the  bond  (an 
exception  repeated  in  each  of  the  other  pleas  but  the  fifth) ,  that  the 
plaintiff  did  not  procure  a  suitable  ship,  &c,  and  place  the  same  along- 
side Morden  Wharf  as  alleged.  Secondly,  that  he  did  not  fit  out  the 
ship  as  alleged.  Thirdly,  that  the  plaintiff  was  not  ready  and  willing 
to  provide  and  pay  the  officers  and  crew  as  alleged :  and,  Fourthly, 
that  the  plaintiff  did  not  within  ten  days  from  the  execution  of  the 
indenture  (such  ten  days  expiring  before  the  plaintiff  placed  the  ship 
alongside  the  Morden  Wharf),  or  at  anytime  give  and  execute,  nor 
within  the  ten  days  procure  two  responsible  sureties  to  give  and 
execute,  &c,  a  bond  in  the  penal  sum  of  5000Z.  for  the  true  perform- 
ance by  the  plaintiff  of  the  other  covenants  in  the  indenture  contained, 
and  according  to  the  meaning  and  effect  of  such  indenture.  Fifthly, 
as  to  the  breach  of  covenant  by  the  defendant  so  excepted  as  afore- 
said, the  defendant  paid  into  court  the  sum  of  one  shilling. 

The  plaintiff  took  issue  on  the  first,  second,  third,  and  fifth  pleas.2  On 
these  pleas  issue  was  joined.  On  these  issues  of  fact,  the  cause  was 
tried  in  June,  1858,  at  Guildhall,  and  a  verdict  for  2,300?.  was  found 
(on  all  the  issues)  for  the  plaintiff. 

The  plaintiff  demurred  to  the  fourth  plea,  and  the  defendant  joined 
in  demurrer.  On  this  demurrer,  judgment  was  given  for  the  defendant 
(18  C.  B.  561),  which  judgment  was  affirmed  in  the  Exchequer 
Chamber.     This  proceeding  in  error  was  then  brought. 

Mr.  Bovill  and  Mr.  Massy  Dawson  (Mr.  Beasley  was  with  them), 
for  the  plaintiff  in  error.  It  must  be  assumed  on  these  pleadings,  that 
the  plaintiff  was  able  to  perform  the  work  undertaken  by  him  in  this 
contract,  and  that  he  did  perform  it  as  far  as  in  him  lay  was  a  fact 
found  by  the  jury.  There  is  in  the  declaration  an  allegation  of  request 
to  the  defendant,  and  refusal  by  him  to  stow  the  cable.  The  declara- 
tion is  therefore  good.  On  the  other  hand,  there  is  in  the  plea  no 
allegation  of  request  to  the  plaintiff,  and  refusal  by  him  to  give  the 
bond.  The  plea  is  therefore  bad.  Besides,  the  covenants  as  to  giving 
the  bonds  were  mutual  and  dependent,  and  the  defendant  could  not 
allege  that  the  plaintiff  did  not  give  his  bond  without  himself  alleging 
that  he  was  ready  and  willing  to  give  his  bond. 

1  This  was  a  new  breach,  added  after  the  first  argument  on  the  demurrer.  See 
6  C.  B.  n.  s.  611,  618. 

2  The  original  pleadings  were  amended,  see  6  C.  B.  n.  s.  611,  618 ;  they  are  here 
stated  as  they  appeared  when  the  case  was  brought  up  to  this  House. 

87 
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The  proper  construction  of  the  contract  is  the  question  now  to  be 
considered.  The  intention  of  the  parties  must  decide  it.  What  is  the 
first  stipulation  in  the  contract?  It  is  that  the  plain  tiff  shall  "forth- 
with," at  his  own  expense,  procure  the  "Cornwall  frigate,"  or  some 
other  suitable  ship,  and  stow  the  cable  on  board.  And  the  first  stipu- 
lation by  the  defendant  is  that  he  will  pay  the  plaintiff  the  sum  of 
1,000/.,  part  of  the  whole  sum  of  5,000/.  "  on  or  before  the  expiration  of 
seven  days  after  the  arrival  of  the  vessel  alongside  Morden  Wharf," 
2,000/.  more  on  the  expiration  of  twenty-one  da3's  after  that  time,  and 
the  remaining  2,000/.  as  soon  as  the  ship  had  put  to  sea  from  the  Nore. 
There  is  nothing  which  justifies  the  argument  that  the  bonds  were  to 
be  given  before  any  one  of  these  acts  was  performed,  or  that  if  the  first 
of  them  had  been  performed,  the  1,000/.  would  not  have  been  payable, 
and  that  no  action  would  have  lain  for  its  non-payment.  Nor  is  there 
any  thing  which  justifies  the  argument  that  the  work,  which  was  the 
object  of  the  contract,  was  to  be  delayed  till  after  the  giving  of  the 
bonds. 

The  stipulation  is,  that  the  plaintiff  shall  "  forthwith"  bring  the  ship 
alongside  Morden  Wharf.  He  might  have  done  so  the  next  day  ;  if  he 
had,  must  it  have  lain  there  uselessly  tiU  the  expiration  of  the  ten  days 
given  for  the  delivery  of  the  bonds  ?  It  is  absurd  to  suppose  that  the 
parties  had  any  such  intention.  If  the  ship  had  been  brought  there 
within  twenty-four  hours  of  the  signing  of  the  contract,  that  would 
have  been  a  performance  of  the  stipulation  within  the  meaning  of  the 
word  "  forthwith,"  a  word  which  certainly  does  not  in  any  way  imply 
delay,  but  quite  the  reverse.  In  the  court  below  it  was  assumed  that 
the  plaintiff  would  not  be  Uable  to  do  what  he  undertook,  and  that  the 
stipulation  respecting  the  bond  was  to  be  a  security  against  that,  but 
the  contract  does  not  warrant  that  assumption,  and  there  is  no  plea 
alleging  that  he  was  requested  to  bring  the  ship  alongside  and  failed  to 
do  so. 

If  the  plaintiff  was  under  an  obligation  to  give  the  bond  before 
beginning  to  perform  the  work,  so  was  the  defendant.  The  covenants 
to  give  bonds  are  mutual,  and  dependent  on  each  other.  In  that 
respect  each  party  is  in  default,  and  cannot  set  up  the  default  of  the 
other  in  his  own  defence.  But  the  absence  of  the  bond  cannot  affect 
the  working  of  the  contract.  If  the  obligation  of  the  defendant  to  give 
his  bond  was  not  a  condition  precedent  to  any  thing  being  done  under 
the  contract,  how  could  the  giving  of  a  bond  by  the  plaintiff  deserve 
that  character?  It  might  be  that  non-performance  of  an  act  by  one 
contractor  would  be  an  answer  to  an  action  by  the  other  [sic'] ,  but  that 
would  not  show  that  the  act  was  a  condition  precedent ;  for  example, 
in  an  action  by  the  buyer  of  goods  for  non-delivery,  the  seller  might 
aver  that  the  plaintiff  was  not  ready  and  willing  to  accept,  and 
dispensed  with  the  delivery  of  the  goods,  and  proof  of  the  plea  might 
discharge  the  seller  from  his  liability  on  the  contract,  but  yet  there 
would  be  no  condition  precedent  in  the  case  :  Pordage  v.  Cole,  and  the 


SECT.  I.]  ROBERTS  V.    BRETT.  579 

notes,1  whici;  show  that  where  covenants  are  in  form  independent 
of  each  other,  and  the  breach  of  anj-  one  of  them  may  be  compensated 
in  damages,  an  action  may  be  maintained  for  a  breach  of  one  without 
averring  performance  of  the  others.  Suppose  the  plaintiff  had  laid 
down  the  cable,  could  it  be  said  that  he  could  not  recover  because  no 
bond  had  been  given.  [Lord  Chelmsford.  He  might,  for  work 
and  labor.]  It  is  clear  that  though  the  parties  agreed  to  give  bonds  as 
further  securities,  they  did  not  intend  to  prevent  other  modes  of 
remedy.  There  is  an  express  clause  to  that  effect  in  the  indenture. 
If  there  were  ten  things  to  be  done,  and  nine  were  performed,  it  was 
not  the  meaning  of  the  parties  that  the  non-performance  of  one  should 
invalidate  the  whole  contract.  Stavers  v.  Curling  is  in  point.  There 
A.  undertook  a  whaling  voyage,  and  covenanted  to  do  certain  things, 
on  doing  which  the  defendant  covenanted  to  pay  him  a  certain  share 
of  the  profits.  The  Court  held  that  these  covenants  were  independent, 
and  that  the  performance  of  them  all  was  not  a  condition  precedent  to 
an  action  on  the  defendant's  covenant.  So  in  Boone  v.  Eyre,  the  prin- 
ciple was  established  that  where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  the  breach  of  it  may  be  compensated 
in  damages,  it  is  an  independent  covenant  and  cannot  be  treated  as  a 
condition  precedent.  [Lord  Wensleydale.  Does  not  the  application 
of  that  principle  depend  on  the  form  of  the  words  used  in  the  indenture  ?] 
Not  necessarily  so.  [Lord  Chelmsford.  In  Stavers  v.  Curling,2  Lord 
Chief  Justice  Tindal  says,  "The  question  whether  covenants  are  to 
be  held  dependent  or  independent  of  each  other,  is  to  be  determined 
by  the  intention  and  meaning  of  the  parties  as  it  appears  on  the  instru- 
ment, to  which  intention,  when  once  discovered,  all  technical  forms  of 
expression  must  give  way. "J  Even  that  test  may  be  answered  here  in 
favor  of  the  plaintiff,  for  the  indenture  nowhere  shows  that  the  whole 
business  is  to  be  stopped  till  the  bonds  are  given ;  the  fixing  of  a  day 
for  giving  them  is  merely  to  prevent  unnecessary  delay  in  doing  the 
work  ;  but  if  part  of  the  work  had  been  done  before  the  ten  days  elapsed, 
it  would  be  contrary  to  the  declared  intention  of  the  parties  to  prevent 
the  plaintiff  from  having  payment  for  it,  by  telling  him  that  he  ought 
previously  to  have  gone  through  the  formality  of  giving  a  bond. 

In  determining  this  question,  regard  must  be  had  to  the  whole  of  the 
stipulations.  The  consideration  here  given  by  the  plaintiff  for  the  cove- 
nant of  the  defendant  was  not  the  execution  of  a  bond,  but  the  doing  of 
the  work.  That  was  the  principle  acted  on  in  Davidson  v.  Gwynne.  In 
Tarrabochia  y.  Hickie,  covenants  that  the  vessel  was  tight,  staunch, 
and  strong,  and  should  sail  with  convenient  speed,  were  held  not  condi- 
tions precedent,  unless  their  breach  frustrated  the  object  of  the  voyage. 
Kingdom  v.  Cox"  and  Clipsham  v.  Vertue,  Campbell  v.  Jones  and  Mat- 
tock v.  Kinglake,  established  the  same  rule,  even  where  there  were  fixed 

1  1  Wms.  Sairad.  319 1,  320  d,  note  3,  citing  Boone  v.  Eyre.  See  also  the  notes  to 
Cutter  v.  Powell,  2  Sm.  Lead.  Cas.  13-15. 

2  3  Bing.  N.  C.  355,  368.  8  2  C.  B.  661. 
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days  for  the  performance  of  certain  acts,  the  observance  of  those  days 
not  being  held  a  condition  precedent ;  and  Dicker  «.  Jackson,  as  to  the 
delivery  of  an  abstract  of  title  in  an  agreement  for  the  sale  of  lands, 
proceeded  on  the  same  principle.  The  defendant  here  had  dispensed 
with  the  plaintiff's  performance  of  the  contract,  and  thereupon  the 
plaintiff  was  entitled  to  maintain  his  action  :  Hochster  v.  De  la  Tour,1 
where,  after  agreeing  to  pay  a  courier  at  and  from  a  certain  day,  the 
defendant,  before  the  arrival  of  that  day,  declined  the  plaintiff's  ser- 
vices. So  Lovelock  v.  Franklyn2  decided  that  the  defendant  having 
incapacitated  himself  from  assigning  a  lease  to  the  plaintiff  by  having 
assigned  it  to  another  person,  such  act  of  the  defendant  was  a  good 
ground  of  action,  and  that  it  was  not  necessary  for  the  plaintiff  to  aver 
a  previous  tender  of  the  money,  or  a  request,  or  plaintiff's  readiness  to 
accept  the  assignment.  In  Cort  v.  The  Ambergate  Railway  Company, 
there  was  a  contract  for  the  manufacture  and  supply  of  goods,  from 
time  to  time,  to  be  paid  for  after  delivery,  where  the  defendant  accepted 
and  paid  for  a  portion,  and  then  gave  a  notice  to  the  plaintiff  not  to 
make  or  send  any  more,  as  he,  the  defendant,  would  not  accept  or  pay 
for  them  :  the  plaintiff  was  held  entitled  to  maintain  an  action  for 
breach  of  contract,  without  manufacturing  or  tendering  the  rest  of  the 
goods. 

By  the  terms  of  the  contract,  the  giving  of  the  bonds  is  not  to  affect 
the  rights  and  liabilities  of  the  parties.  [The  Lord  Chancellor.  Did 
the  defendant  mean  by  that  reservation,  that  if  he  suffered  a  greater 
amount  of  damage  than  5,000/.,  he  should  not  be  barred  from  recover- 
ing for  it?  If  so,  he  would  be  reserving  equitable  rights.  If  one  per- 
son did  so,  would  it  be  reasonable  to  deprive  the  other  of  that  benefit  ?] 
It  would  not.  If  one  made  default,  the  other  being  ready  to  perform 
the  covenant,  the  latter  could  have  sued  the  defaulter ;  when  both 
made  default,  it  had  the  effect  of  striking  the  covenant  out  of  the 
indenture. 

Two  cases  will  be  relied  on  by  the  other  side.  Ellen  v.  Topp  is  the 
first ;  that  was  an  action  against  a  father  for  non-performance  of  the 
articles  of  his  son's  apprenticeship.  The  plaintiff  had  abandoned  one 
of  the  three  trades  which  he  had  engaged  to  teach  the  son,  and  that 
was  held  an  answer  to  the  action.  But  that  case  is  distinguishable,  for 
there  the  Lord  Chief  Baron  in  judgment  distinctly  pointed  out  that 
the  plaintiff  himself  had  rendered  it  impossible  for  the  defendant's  son 
to  do  what  was  stipulated  for  in  the  articles  of  apprenticeship.  The 
other  case  is  Graves  v.  Legg.  There  the  agreement  was  to  ship  Don- 
skoy  wool  within  certain  times,  and  there  was  a  provision  that  the 
names  of  the  vessels  were  to  be  declared  as  soon  as  the  wools  were 
shipped.  It  was  held  that  the  provision  was  a  condition  precedent ; 
but  that  was  because  of  the  established  custom  of  the  particular  trade, 
which  rendered  the  wool  salable  only  on  the  declaration  of  the  names 
of  the  vessels.  These  cases  have  no  application  to  the  present. 
1  2  Ellis  &  B.  678.  2  8  Q.  B.  371. 
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Mr.  Mellish  and  Mr.  Horace  Lloyd,  for  the  defendant  in  error. 
This  is  a  mere  question  of  construction,  and  everything  depends  on 
what  was  the  intention  of  the  parties.  In  the  court  below  it  was 
thought  that  their  object  was  to  secure  the  performance  of  the  contract 
by  making  the  giving  of  the  bonds  a  condition  precedent.  The  other 
construction  would  frustrate  that  object.  [The  Lord  Chancellor. 
How  is  the  payment  of  1,000/.  within  seven  days  consistent  with  the 
giving  of  the  bond  being  a  condition  precedent,  when  that  bond  was 
not  to  be  given  till  ten  days  ?]  No  such  thing  as  a  payment  of  that 
kind  was  contemplated.  It  was  known  to  be  impossible  to  prepare  and 
bring  alongside  a  vessel  within  so  short  a  period  of  time.  The  seven 
days  meant  seven  days  after  the  bond  was  given  and  the  work  begun. 
It  was  not  intended,  if  the  plaintiff  did  not  perform  the  work,  and 
should  happen  to  become  bankrupt,  that  the  defendant  should  have 
to  prove  against  the  bankrupt's  estate  the  damages  sustained  by  non- 
performance of  the  contract ;  and  a  mere  action  for  non-performance  of 
the  condition  as  to  giving  the  bond  would  be  valueless,  for  the  damages 
to  be  recovered  therein  would  be  merely  nominal.  It  was  therefore 
matter  of  necessity  that  the  giving  of  the  bonds  should  be  a  condition 
precedent ;  and  such  was  the  intention  of  the  parties.  Their  object 
could  not  be  secured  but  by  making  the  giving  of  the  bond  a  condition 
precedent. 

"  Forthwith  "  never  had  any  other  meaning  in  this  contract  but  that 
of  a  reasonable  time.  But  even  if  the  vessel  had  been  ready  the  next 
day,  the  plaintiff  might  have  refused  to  bring  it  alongside  till  he  got 
the  defendant's  bond,  and  the  defendant  might  have  refused  to  put  the 
cable  on  board  till  he  got  the  plaintiff's  bond.  [The  Lokd  Chancel- 
lor. Then  if  the  parties  had  neither  obligations  nor  rights  till  the 
bonds  were  given,  does  not  that  show  that  the  two  acts  are  of  necessity 
mutual  obligations?]  Giving  one  bond  may  or  not  be  a  condition 
precedent  to  giving  the  other  bond ;  but  it  is  a  condition  precedent  to 
the  performance  of  the  other  stipulations  of  the  agreement.  It  appears 
to  be  so  on  the  face  of  the  indenture  itself.  The  averments  in  the 
pleadings  do  not  show  that  the  plaintiff  was  read}'  to  give  the  bond  and 
that  the  defendant  was  not,  but  that  both  made  default.  Either  party 
was  at  libertj-  to  rescind  the  agreement.  If  both  had  gone  on,  the  con- 
dition might  have  been  waived  ;  but  that  is  not  so  with  one  alone.  If 
one  had  duly  performed  the  contract,  he  must,  in  an  action  upon  it, 
have  averred  performance  of  all  the  conditions.  Even  under  the 
Common  Law  Procedure  Act  that  averment  must  be  made.  Here  the 
averment  was  only  that  of  readiness  and  willingness  ;  no  actual  per- 
formance was  shown,  except  by  a  general  averment  that  the  plaintiff 
had  performed ;  nor  was  there  any  averment  that  there  had  been  any 
dispensation  with  the  duty  of  performing  this  condition  of  the  contract. 
The  pleas,  therefore,  rightly  traversed  the  general  allegation  of  the 
declaration,  and  specially  alleged  that  the  condition  of  giving  the  bond 
had  not  been  performed. 
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The  true  construction  of  the  covenant  is,  that  neither  party  shall  be 
called  on  to  perform  his  part  of  the  agreement  until  each  has  given 
his  bond  to  perform  it.  It  is  for  ' '  the  true  performance  of  the  cove- 
nants thereinbefore  contained  "  that  the  bonds  are  to  be  given ;  and 
those  covenants  include  the  whole  of  the  acts  to  be  done  under  the 
contract. 

Mr.  Massy  Dawson  replied. 

March  16. 

The  Lord  Chancellor  (Lord  Westbuky).  My  Lords,  the  ques- 
tion on  this  appeal  is,  whether  having  regard  to  the  true  construction 
and  intent  of  the  agreement  of  15th  May,  1855,  the  stipulation  that 
the  appellant  should,  within  ten  days  after  the  date  and  execution  of  the 
agreement,  give  a  bond  with  sureties  for  the  due  performance  of  the 
covenants  on  his  part,  was  a  condition,  the  previous  fulfilment  of  which, 
unless  waived  or  released,  was  necessary  to  enable  the  appellant  to 
maintain  any  action  upon  the  agreement. 

The  case  has  been  learnedly  argued  at  the  bar,  and  many  decisions 
were  cited,  but  the  question  depends  on  simple  principles.  First,  hav- 
ing regard  to  the  subject-matter  of  the  agreement  between  the  appellant 
and  the  respondent,  the  latter  the  representative  of  a  company,  it  is 
reasonable  to  suppose  that  the  company  which  was  about  to  intrust  the 
appellant  with  the  laying  down  of  a  very  valuable  telegraphic  cable, 
should  require  from  the  appellant  security  for  the  due  fulfilment  of  his 
contract,  and  the  requisition  that  the  bond  should  be  given  within  ten 
days  is  sufficient  to  show  that  it  was  intended  to  precede  any  material 
art  under  the  agreement.  The  appellant  indeed  contends  that  if  he 
had  brought  the  ' '  Cornwall  frigate "  or  some  other  suitable  vessel 
alongside  Moiilcn  Wharf  on  the  day  of  the  date  of  the  agreement,  or 
the  next  day,  the  sum  of  1,000/.  would  have  been  payable  to  him  by  the 
respondent  within  a  week  afterwards  ;  and  thus  he  insists  that  a  material 
part  of  the  contract  might  have  been  performed  before  the  expiration 
of  the  ten  days  allowed  for  the  bond,  and  that  therefore  the  giving  of 
the  bond  is  not  a  condition  precedent. 

I  cannot  think  that  any  such  great  expedition,  if  it  had  been 
possible,  was  contemplated  by  the  parties,  or  that  the  appellant  was 
bound  to  act  with  any  such  rapidity.  His  engagement  is  that  he  will 
forthwith,  at  his  own  expense,  procure  the  "  Cornwall  frigate"  or  some 
other  suitable  ship  or  vessel  for  the  purpose  required ;  the  word 
"forthwith"  does  not  necessarily  imply  that  this  was  to  be  done  by 
the  appellant  before  he  had  received  the  bond  of  the  respondent  and 
his  sureties,  that  is,  before  the  expiration  of  ten  days.  But  if  the 
appellant  had  brought  a  suitable  vessel  alongside  the  wharf  so  expe- 
ditiously as  to  have  entitled  himself  to  the  sum  of  1,000?.,  and  had 
received  that  sum  (which  must  be  the  hypothesis)  within  the  ten  days 
and  before  the  time  for  giving  his  bond  expired,  I  should  not  have 
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thought  that  it  affected  his  liability  to  give  the  bond  within  the  appointed 
time. 

It  is  urged  that  in  the  state  of  things  supposed,  the  1,000?.  might  not 
have  been  paid  as  stipulated,  and  so  a  breach  of  covenant  by  the 
respondent  might  have  occurred  within  the  ten  days.  If  it  did,  I  should 
still  be  of  opinion  that  the  appellant  was  bound  to  give  or  tender  his 
bond  to  the  respondent  within  the  prescribed  time.  The  right  to  have 
the  security  of  two  responsible  sureties  for  the  performance  of  the 
appeEant's  covenant,  was  a  very  material  thing  to  the  respondent's  com- 
pany, and  of  the  essence  of  the  contract ;  and  I  do  not  think  it  could 
be  affected  by  any  thing  voluntarily  done  by  the  appellant  within  the 
ten  days. 

It  was  also  contended  by  the  appellant  that  the  covenants  to  give  the 
bonds  by  the  appellant  and  respondent  respectively  were  mutual  cove- 
nants dependent  one  on  the  other  ;  and  that  there  was  no  default  by  the 
appellant  until  that  instant  of  time  at  which  there  was  a  like  default  by 
the  respondent,  and  that  the  respondent,  being  in  like  default,  could  not 
defend  himself  by  pleading  the  default  of  the  appellant. 

But  I  fear  that  this  is  not  the  true  meaning  and  effect  of  the  contract. 
The  engagements  to  give  the  bonds  are  not  entered  into  in  consideration 
one  of  the  other ;  but  the  fulfilment  of  his  own  engagement  by  each  of 
the  parties  is  a  necessary  preliminary  to  his  right  to  recover  on  the 
agreement.  It  is  the  true  intent  and  object  of  the  agreement  that  each 
party  should  find  security  within  the  time  prescribed.  If  this  be  not 
done  by  either  party  both  may  be  in  effect  released  from  the  contract, 
which  may  fall  to  the  ground  ;  but  neither  party  can  recover  for  breach 
of  the  covenants  in  the  agreement,  unless  he  has  performed  this  prece- 
dent obligation.  I  therefore  move  your  lordships  that  the  judgment  of 
the  Court  below  be  affirmed. 

Lord  Cranworth.  My  Lords,  I  think  that  the  judgment  of  the 
House  ought  to  be  for  the  defendant  in  error. 

I  agree  with  the  opinions  of  the  learned  judges,  that  the  giving  ot 
the  bond  must  have  been  intended  to  be  a  condition  precedent  to  any 
right  of  action  for  breach  of  any  of  the  covenants  contained  in  the 
indenture.     On  anj'  other  hypothesis  the  bond  would  be  useless. 

No  doubt,  as  there  was  a  covenant  by  each  party  with  the  other  to 
give  a  bond  with  sureties  within  ten  days,  if  default  was  made  in  giving 
a  bond,  a  right  of  action  would  accrue  for  breach  of  that  covenant,  but 
such  an  action  could  produce  no  fruit  to  the  party  recovering  in  it.  If 
brought  before  breach  of  any  of  the  other  covenants  it  could  only  result 
in  nominal  damages.  If  brought  after  a  breach  no  damages  could  be 
recovered  except  such  as  would  have  been  recoverable  in  an  action 
founded  on  the  breach  itself.  It  would  give  no  right  against  any  sure- 
ties, the  obtaining  of  which  right  was  the  sole  object  of  the  bond. 

It  was  argued  that  the  circumstance  that  the  bonds  were  to  be  given 
not  immediately,  but  within  ten  days,  was  inconsistent  with  the  hypo- 
thesis of  a  condition  precedent.     A  breach,  it  was  suggested,  might  oc- 
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cur  within  the  ten  days,  and  so  a  right  of  action  might  accrue  before  any 
bond  need  have  been  given.  This  does  not  appear  to  me  inconsistent 
with  the  hypothesis  of  a  condition  precedent.  Probably  the  parties 
knew  that,  practically,  no  breach  could  occur  within  the  ten  days.  But 
even  if  that  is  not  so,  the  party  injured  by  a  breach  of  covenant  within 
ten  days  might  by  giving  his  bond  put  himself  in  a  condition  to  sue  for 
the  breach,  for  it  would  certainly  be  no  answer  on  the  part  of  the  defend- 
ant sued  for  the  breach  to  say  that  he  had  not  given  his  bond. 

Suppose,  for  instance,  that  the  plaintiff  had  on  the  day  of  the  date 
of  the  indenture  moored  a  proper  ship  alongside  Morden  Wharf,  but  that 
after  the  expiration  of  seven  days  the  defendant  refused  to  pay  him  the 
1,00(W.  The  plaintiff,  if  he  had  given  a  proper  bond  with  sureties  to  the 
defendant,  would  then  have  been  in  a  condition  to  maintain  an  action  of 
breach  of  covenant  against  the  defendant,  whether  he  had  or  had  not 
given  a  proper  bond  to  the  plaintiff. 

But  it  was  argued  that,  even  assuming  the  giving  of  the  bonds  to  be 
conditions  precedent,  still  they  must  be  treated  as  mutual  and  depend- 
ent conditions,  and  that -the  defendant,  who  had  given  no  bond  to  the 
plaintiff,  could  not  insist  on  the  want  of  such  a  bond  from  him.  I  do 
not  feel  the  force  of  this  argument.  There  is  nothing  in  the  indenture 
making  it  obligator}-  on  either  party  to  apply  to  the  other  for  his  bond. 
By  giving  the  required  bond,  the  party  giving  it  puts  himself  in  a  con- 
dition of  enforcing,  if  he  thought  fit,  the  performance  of  the  covenants. 
If  neither  party,  as  was  the  case  here,  gave  any  bond,  neither  party 
could  sue  for  any  breach  of  covenant.  This  was  the  opinion  of  the 
courts  below,  and  in  that  view  of  the  case  I  concur. 

Lokd  Chelmsford.  My  Lords,  I  agree  with  the  decision  of  the 
Court  of  Exchequer  Chamber  affirming  the  judgment  of  the  Court  of 
Common  Pleas. 

The  question  is,  whether  the  fourth  plea  is  an  answer  to  the  action, 
or,  in  other  words,  whether  the  giving  the  bond  by  the  plaintiff  was  a 
rendition  precedent  to  his  right  to  recover  damages  from  the  defendant 
for  his  non-fulfilment  of  his  part  of  the  agreement. 

The  parts  of  the  deed  necessary  to  be  noticed  are  these.  [His  lord- 
ship stated  them,  see  ante,  575,  6.] 

The  learned  counsel  for  the  plaintiff  argued  that  the  covenant  on 
the  part  of  the  plaintiff  to  give  the  bond  could  not  be  intended  to  be  a 
condition  precedent,  because  he  was  forthwith  bound  to  procure  the 
ship  or  vessel,  so  that  he  was  to  do  an  act  before  the  ten  days  had 
expired  within  which  the  bond  was  to  be  given  ;  and  also  that  the 
defendant,  having  covenanted  to  pay  the  plaintiff  1,000Z.  on  or  before 
the  expiration  of  seven  days  after  the  arrival  of  the  ship  or  vessel  at 
Morden  Wharf,  and  the  money  being  appointed  to  be  paid  on  a  day 
which  might  happen  before  the  expiration  of  the  ten  days  within  which 
the  bond  was  to  be  given,  the  giving  of  the  bond  could  not  be  a  con- 
dition precedent,  according  to  the  first  rule  upon  the  subject  of  depend- 
ent and  independent  covenants  laid  down  in  the  notes  to  Pordage  v 


SECT.  I.J  ROBERTS  V.   BRETT.  585 

Cole.  They  also  contended  that  the  case  fell  within  the  third  rale  stated 
in  these  notes,  as  it  was  a  covenant  going  only  to  part  of  the  considera- 
tion, the  breach  of  which  might  be  paid  for  in  damages.  These  rules 
are  not  proposed  for  the  purpose  of  absolutely  determining  the  depend- 
ence or  independence  of  covenants  in  all  cases,  but  merely  as  furnishing 
a  guide  to  the  discovery  of  the  intention  of  the  parties.  For,  as  Lord 
Kenj-on  said  in  Porter  v.  Shepherd,1  "  conditions  are  to  be  construed  to 
be  either  precedent  or  subsequent  according  to  the  fair  intention  of  the 
parties  to  be  collected  from  the  instrument ;  and  technical  words  (if 
there  be  any  to  encounter  such  intention)  should  give  way  to  that 
intention." 

Now  what  may  fairly  be  considered  to  have  been  the  intention  of  the 
parties  upon  the  whole  scope  and  object  of  the  deed  in  question  ?  Put- 
ting the  agreement  into  a  short  form,  it  amounts  to  this  :  the  defendant 
says  to  the  plaintiff,  in  consideration  of  your  doing  certain  acts,  and 
giving  me  a  bond  with  sureties  to  secure  the  performance  of  j-our  cov- 
enant to  do  these  acts,  I  will  pay  you  a  sum  of  5,000?.,  and  give  you  a 
bond  with  sureties  to  secure  the  payment.  And  the  plaintiff,  on  the 
other  hand,  covenants  to  do  the  acts  and  to  give  the  bond  in  considera- 
tion of  the  performance  by  the  defendant  of  the  covenants  on  his  part  to 
be  performed. 

Upon  this  short  summary  of  the  deed  there  could  scarcely  be  a  doubt 
that  either  party  might  refuse  to  perform  his  part  of  the  agreement  until 
he  was  secured  by  the  bond  of  the  other. 

But  the  counsel  for  the  plaintiff  saj-  that  the  particular  terms  of  the 
deed  show  that  this  could  not  be  the  intention.  In  particular,  they  lay 
great  stress  on  the  word  "  forthwith  "  in  the  plaintiff's  covenant  to  pro- 
cure the  vessel,  which  they  interpreted  to  mean  "immediately;"  and 
they  urged  this  as  a  proof  that  the  giving  the  bonds  could  not  be  meant 
to  be  conditions  precedent,  because  this  act  of  the  plaintiff  must  neces- 
sarily have  been  done  before  the  expiration  of  the  ten  days,  to  the  last 
moment  of  which  the  defendant  was  at  liberty  to  delay  the  execution  of 
the  bond.  And  they  also  insisted  upon  the  clause  for  payment  by  the 
defendant  of  1,000Z.  before  the  expiration  of  seven  days  after  the 
arrival  of  the  vessel  at  Morden  Wharf,  which  might  have  happened 
within  the  ten  days ;  and  therefore  they  argued  that  the  case,  in  both 
these  respects,  was  within  the  first  rule  in  the  notes  to  Pordage  v. 
Cole. 

It  appears  to  me  that  too  great  force  was  attributed  to  the  word 
"  forthwith"  in  the  agreement,  and  that  all  that  was  meant  by  it  was, 
that  the  plaintiff  was,  without  delay  or  loss  of  time,  to  procure  a  suitable 
vessel  for  receiving  the  telegraphic  cable.  And  to  quicken  his  diligence 
the  defendant  covenanted  to  pay  him  1,000?.  within  seven  days  after  the 
arrival  of  the  vessel  at  Morden  Wharf.  Out  of  regard  to  his  own  inter- 
est, too,  the  plaintiff  would  use  all  expedition  in  commencing  the  per 

i  6  T.  R.  068. 
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formance  of  the  agreement,  because  unless  lie  had  the  vessel  with  the 
cable  "  on  board  equipped  and  ready  for  sea  by  the  15th  of  July,"  he 
would  have  been  liable  to  pay  200/.  per  week  for  his  default.  I  think 
that  the  plaintiff  could  not  have  been  compelled  to  take  a  single  step 
nor  to  incur  the  smallest  expense  towards  procuring  the  vessel,  till  he 
was  secured  by  having  the  defendant's  bond,  and  that  if  he  chose  to 
proceed  without  having  this  security,  every  thing  he  did  was  at  his  own 
peril.  If  the  defendant  wished  to  obtain  a  right  to  urge  the  plaintiff's 
progress  within  the  ten  days,  he  might  have  executed  and  delivered  his 
bond,  and  then  he  would  have  performed  all  that  was  required  of  him 
till  the  first  instalment  of  the  5,000Z.  became  due. 

It  is  a  strong  circumstance  indicative  of  the  intention  of  the  parties 
that  the  stipulations  with  respect  to  the  mutual  bonds  should  be  condi- 
tions precedent,  that  these  stipulations  follow  all  the  covenants  entered 
into  on  both  sides,  and  that  they  are  agreed  and  declared  to  be  given 
"for  the  true  performance  of  the  covenants  hereinbefore  contained." 
They  are  obviously  intended,  therefore,  to  be  mutual  securities  for  the 
performance  of  all  the  covenants  by  each  of  the  parties  respectively. 
This,  I  think,  takes  away  all  ground  for  saying  that  the  covenants  for 
giving  the  bonds  go  only  to  part  of  the  consideration,  and  that  a  breach 
of  them  may  be  paid  for  in  damages.  Though  strictly  speaking  they 
enter  into  and  form  part  of  the  consideration  on  both  sides,  yet  they 
extend  to  the  whole  of  the  covenants  contained  in  the  deed,  and  are  an 
essential  and  vital  part  of  the  agreement  between  the  parties.  Nor  is 
it  easy  to  see  how  a  breach  of  them  could  be  compensated  in  damages, 
or  what  estimate  could  be  formed  of  the  measure  of  damages  for  their 
non-fulfilment. 

I  do  not  think  that  any  thing  in  favor  of  the  plaintiff  can  be  made  of 
the  circumstance  of  the  defendant  not  having  given  his  bond.  It  appears 
to  me  that  the  mutual  default  of  the  parties  had  the  effect  of  virtually 
putting  an  end  to  the  agreement,  because  neither  of  them  was  in  a  situ- 
ation to  insist  upon  performance  by  the  other. 

A  supposed  case  was  put  at  the  bar,  of  the  plaintiff,  after  the  ten  days 
had  expired  without  his  bond  having  been  given,  going  on  to  perform 
his  covenants,  and  afterwards,  in  an  action  to  recover  the  amount  stipu- 
lated to  be  paid  by  the  defendant,  being  met  by  a  plea  of  the  non- 
performance of  the  condition  precedent.  I  have  no  difficulty  in  saying 
that  in  such  a  case  the  party  who  may  avail  himself  of  the  non- 
performance of  a  condition  precedent,  but  who  allows  the  other  side  to  go 
on  and  perform  the  subsequent  stipulations,  has  waived  his  right  to  insist 
upon  the  unperformed  condition  precedent  as  an  answer  to  the  action. 

Looking  at  the  whole  of  the  deed,  I  am  satisfied  that  it  was  the  in- 
tention of  the  parties  that  each  should  receive  from  the  other  a  bond 
as  a  security  for  the  performance  of  the  covenants  before  either  was 
bound  to  proceed  to  perform  any  of  the  stipulations  contained  in  the 
deed.  For  these  reasons,  I  think  the  judgment  of  the  Exchequer 
Chamber  ought  to  be  affirmed.  Judgment  affirmed. 
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RAYMOND  v.  MINTON. 
In  the  Exchequer,  Mat  3,  1866. 

[Reported  in  Law  Reports,  1  Exchequer,  244.] 

Declaration  on  a  covenant  by  the  defendant,  contained  in  an  in- 
denture of  apprenticeship  of  18th  Feb.,  1864,  by  which  the  defendant 
covenanted  to  teach  H.  Page,  the  plaintiff's  son-in-law,  in  the  art,  trade, 
or  business  of  a  builder,  ornamental  painter,  and  decorator,  and  to  find 
him  food,  &c,  during  the  five  years  of  his  apprenticeship,  for  a  premium 
of  29/. ,  averring  that  the  defendant  did  not  nor  would,  during  the  term 
or  the  part  of  it  already  elapsed,  teach  the  apprentice  in  the  said  art, 
&c,  but  wholly  failed,  neglected,  and  refused  so  to  do;  and  did  not 
nor  would  find  him  food,  &c. 

Third  plea,  as  to  the  alleged  breach  in  not  teaching  the  apprentice, 
that  at  the  time  of  the  said  alleged  breach  the  apprentice  would  not  be 
taught,  and  by  his  own  wilful  acts  hindered  and  prevented  the  defend- 
ant teaching  him  in  the  said  art,  &c,  and  then,  by  his  said  acts,  caused 
the  breach  pleaded  to. 

Demurrer  and  joinder. 

Goddard,  in  support  of  the  demurrer.  The  covenants  in  an  appren- 
ticeship deed  are  independent,  and  the  non-performance  of  his  duty  by 
the  apprentice  may  give  a  right  of  action  to  the  master,  but  does  not 
discharge  him  from  the  obligation  to  perform  his  own  duty :  Winstone 
v.  Linn ;  on  the  contrary  it  is  the  master's  duty  to  make  the  appren- 
tice obey  and  learn,  and  he  has  the  power  by  law  to  compel  obedience  : 
per  Watson,  B.,  in  Phillips  v.  Clift.  The  contract  is  one  of  a  pecu- 
liarly personal  kind,  and  of  great  mutual  trust,  and  its  difference  from 
the  ordinary  one  of  master  and  servant  is  illustrated  by  the  case  last 
cited,  where  the  dishonesty  of  the  apprentice  was  held  not  to  form  any 
answer  to  an  action  against  the  master  for  not  fulfilling  his  side  of  the 
contract.  This  plea  may  only  mean  that  the  apprentice  is  idle. 
[Martin,  B.,  referred  to  Mercer  v.  Whall.1]  If  it  is  contended  that  the 
apprentice's  obedience  is  a  condition  precedent  to  the  master's  per- 
formance of  his  duty,  independently  of  the  covenants  in  the, deed,  the 
covenant  in  the  deed  for  his  obedience  becomes  superfluous. 

Orantkam,  in  support  of  the  plea,  cited  Hughes  v.  Humphreys,2  and 
pointed  out  that  in  both  the  cases  relied  on  for  the  plaintiff,  the  action 
was  brought  for  a  total  refusal  to  instruct  the  apprentice,  which  was 
not  alleged  here. 

Pollock,  C.  B.  It  is  evident  that  the  master  cannot  be  liable  for  not 
teaching  the  apprentice  if  the  apprentice  will  not  be  taught,  and  tha 
plea  sufficiently  shows  that  to  be  the  case. 

i  5  Q.  B.  447.  2  6  B.  &  C.  680. 
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Martin,  B.  The  master  contracts  to  teach  the  apprentice  by  the 
best  means  in  his  power,  and  common  sense  points  out  that,  if  the  ap- 
prentice will  not  be  taught,  the  master  cannot  teach  him  by  any  means. 
The  willingness  of  the  apprentice  to  learn  is  naturally  a  condition  pre- 
cedent to  the  master's  teaching  him.  Reduce  the  matter  to  a  particu- 
lar instance,  and  this  becomes  apparent.  The  master  says  to  the 
apprentice,  "  get  up  on  that  ladder  and  I  will  teach  you  the  business  of 
a  house  decorator ;  "  the  apprentice  refuses,  and  stands  upon  the  floor  ; 
it  is  obvious  that  the  cause  of  the  apprentice  not  being  taught  is  that 
he  has  made  it  impossible,  and  the  master  cannot  be  called  upon  to 
perform  an  impossibility. 

Brastwell  and  Pigott,  BB.,  concurred. 

Judgment  for  the  defendant. 


BRADFORD   and   Another  v.   WILLIAMS. 
In  the  Exchequer,  Mat  4,  1872. 

[Reported  in  Law  Reports,  7  Exchequer,  259.] 

Declaration  that  the  plaintiffs  and  the  defendant  entered  into  a 
charter-party  dated  the  26th  of  May,  1871,  in  the  terms  following: 
"  Bridgewater.  It  is  this  day  mutually  agreed  between  Captain  Gower, 
of  the  ship  Ark,  now  at  Highbridge,  and  Messrs.  Bradford  &  Sons  (the 
plaintiffs),  that  the  said  ship,  being  tight,  &c,  shall,  with  all  convenient 
speed,  sail  and  proceed  to  a  loading  berth  at  Bullo,  and  there  load  from 
the  factors  of  the  affreighters  a  full  and  complete  cargo  of  coals,  .  .  . 
and,  being  so  loaded,  shall  therewith  proceed  to  Highbridge  or  Dunball, 
and  debver  the  same  on  being  paid  freight  at  the  rate  of  2*.  9rf.  per 
ton.  .  .  .  The  freight  to  be  paid,  on  unloading  and  right  delivery  of 
the  cargo,  in  cash ;  to  be  loaded  and  discharged  with  all  possible 
despatch  ;  working  days  to  be  allowed  the  said  merchants   (if  the 

ship  is  not  sooner  despatched)  for  loading  the  ship  as  above,  and 
days  on  demurrage,  at  I.  per  day.      Vessel  to  load  with  Gollop  & 

Co.,  or  Gould  &  Co.,  till  end  of  September,  with  captain's  option; 
after  September,  at  Gould  &  Co.  ...  It  is  understood  the  vessel 
shall  continue  at  this  rate  and  term  until  end  of  March,  1872,  and  to 
discharge  equally  at  Dunball  and  Highbridge  ; "  that  the  defendant  was 
then  the  owner  of  the  Ark,  and  that  subsequently  she  proceeded  to  Bullo 
and  there  loaded  a  cargo,  and  therewith  proceeded  to  Highbridge  and 
there  delivered  the  same,  and  after  the  making  of  the  charter-party, 
and  until  September,  1871,  made  divers  successive  voyages  under  it; 
that  all  conditions,  &c,  were  fulfilled,  yet  the  ship  did  not,  during  the 
period  of  time  commencing  with  September,  1871,  or  at  anytime  after- 
wards, continue  to  perform  the  things  agreed  upon,  and  the  defendant, 
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although  requested  so  to  do,  would  not  cause  or  permit  the  ship,  after 
the  commencement  of  September,  or  at  any  time  other  than  the  time 
between  the  date  of  the  agreement  and  September,  to  proceed  to  the 
loading  berth  at  Bullo  and  there  load  from  the  factors  of  the  affreighter 
a  full  and  complete  cargo,  whereby,  &c. 

4th  plea :  That  after  the  commencement,  and  long  before  the  end  of 
September,  and  before  breach,  the  vessel  was  at  Bullo  ready  to  load, 
according  to  the  terms  of  the  charter-party,  and  the  captain  exercised 
his  option  by  electing  to  load  from  Gollop  &  Co.,  of  all  which  premises 
the  plaintiffs  had  notice,  and  although  all  things  happened,  &c,  neces- 
sary to  entitle  the  defendant  to  have  the  vessel  loaded  in  the  month  of 
September  by  the  plaintiffs  from  Gollop  &  Co.,  yet  the  plaintiffs  were 
not  ready  and  willing  to  cause  the  said  vessel  to  be  loaded  in  the  said 
month  or  at  any  subsequent  time  from  or  with  Gollop  &  Co.,  according 
to  the  terms  of  the  agreement,  but,  on  the  contrary,  absolutely  refused 
so  to  do  in  violation  of  the  terms  of  the  charter-party,  and  gave  notice 
to  the  defendant  thereof ;  wherefore  the  defendant,  as  he  lawfully  might, 
refused  further  to  perform  the  said  charter-party,  which  are  the  alleged 
breaches. 

Demurrer  and  joinder. 

Lopes,  Q.  C.  {Pooh  with  him),  in  support  of  the  demurrer,  contended 
that  the  failure  on  the  part  of  the  plaintiffs  to  provide  the  defendant's 
captain  with  a  cargo  from  Gollop  &  Co.  in  September,  was  matter  for 
cross-action  only,  and  did  not  so  completely  frustrate  the  object  of  the 
contract  as  to  justify  the  defendant's  refusal  to  continue  to  act  under  it. 

[He  cited  Boone  v.  Eyre,  Campbell  v.  Jones,  Bitchie  v.  Atkinson, 
Hoare  v.  Bennie,  Withers  v.  Bej'nolds,  "Weaver  v.  Sessions,1  Seeger  v. 
Duthie,  Tarrabochia  v.  Hickie,  Jonassohn  v.  Young,  Franklin  v.  Miller, 
Havelock  v.  Geddes.J 

Cole,  Q.  C.  (A.  Charles  with  him),  contra,  was  not  called  on. 

Mabtin,  B.  I  think  the  plea  is  good.  The  rule  with  regard  to  what 
are  or  are  not  conditions  precedent  is  well  stated  in  the  notes  to  Pordage 
v.  Cole,2  and  also  in  Abbott  on  Shipping,  11th  ed.  p.  221,  and  in  Chief 
Baron  Pollock's  judgment  in  Hoare  v.  Rennie.  Contracts  are  so  various 
in  their  terms  that  it  is  really  impossible  to  argue  from  the  letter  of  one 
to  the  letter  of  another.  All  we  can  do  is  to  apply  the  spirit  of  the  law 
to  the  facts  of  each  particular  case.  Now  I  think  the  words  "  condi- 
tion precedent "  unfortunate.  The  real  question,  apart  from  all  techni- 
cal expressions,  is,  what  in  each  instance  is  the  substance  of  the 
contract.  And  it  seems  to  me  that  here,  under  the  circumstances 
alleged,  and  having  reference  to  the  nature  of  the  charter-party,  the 
defendant  was  entitled  to  declare  the  contract  at  an  end.  The  contract 
was  for  the  continuous  employment  of  the  ship,  and  the  defendant, 
owing  to  the  plaintiffs'  refusal  to  perform  what  was,  in  my  judgment,  a 
material  part  of  the  bargain,  was  unable  to  go  on,  as  he  expected,  earn- 
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ing  his  freight.  No  cross-action  for  damages  would  have  fully  compen- 
sated him,  and,  that  being  so,  he  was  justified  in  his  refusal  to  work  any 
longer  under  the  charter-party.  The  cases  of  "Withers  v.  Reynolds,  and 
Hoare  v.  Rennie,  which  have  been  referred  to,  both  seem  to  me  to  sup- 
port the  conclusion  I  have  arrived  at. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  contract  was  for  a 
continuous  employment  from  May,  1871,  to  March,  1872.  But  in  Sep- 
tember, 1871,  the  plaintiffs  in  effect  said,  "  We  do  not  mean  to  go  on 
loading  3-ou,  the  defendant,  for  a  month  ; "  whereupon  the  defendant 
said,  "  Then  I  shall  not  go  on  under  the  charter-party  at  all ; "  and  I 
think  he  had  a  right  to  say  so.  Suppose  the  plaintiffs  had  said  they 
would  not  load  till  some  distant  date  —  December,  for  example  ;  but 
that  afterwards  they  would  again  proceed  with  loading  :  what  ought  the 
defendant  to  do  in  such  a  case  ?  He  would  clearly  be  bound  to  find 
some  occupation  for  his  ship  ;  otherwise,  when  he  brought  his  action  for 
damages  the  plaintiffs  would  have  good  cause  to  complain.  Then  is  he 
entitled  only  to  do  the  best  he  can  with  his  ship  until  the  time  named  for 
loading  b}'  the  plaintiffs,  or  is  he  not  entitled  to  do  the  best  he  can  once 
for  all?  In  other  words,  is  he  not  entitled  to  treat  the  charter-party  at 
an  end  ?  In  my  opinion  he  may  take  the  latter  course  and  thus  do  what 
is  best  for  himself,  and,  at  the  same  time,  mitigate  as  far  as  possible 
the  damages  which  the  plaintiffs  would  otherwise  be  liable  to  pay  for 
their  breach  of  contract. 

Take  another  illustration  :  A  ship  is  chartered  out  and  home,  say  from 
London  to  New  York,  the  charterer  to  load  a  cargo  at  both  places. 
Then  he  declines  to  load  in  London  ;  but  still  insists  that  the  shipowner 
is  to  go  to  New  York  for  the  home  cargo.  Surely  this  would  not  be 
reasonable.  Yet  the  case  seems  almost  exactly  analogous  to  the  present. 
I  think,  therefore,  the  plea  is  good. 

Pigott,  B.  I  am  of  the  same  ojjinion.  This  was  no  mere  partial 
breach  by  the  plaintiffs,  but  one  which,  in  my  judgment,  went  to  the 
root  of  the  contract.  If  we  look  at  the  nature  of  the  charter-party  it 
is  clear  that  the  defendant  expected  to  earn  his  freight  under  it  week  by 
week.  Short  voyages  were  to  be  made  and  paid  for  in  cash.  Then,  in 
September,  the  plaintiffs  take  a  course  which  certainly  causes  the  defend- 
ant to  lose  his  freight  under  the  charter-party  for  a  month,  and  it  is  said 
he  should  have  brought  a  cross-action  for  damages.  That,  however, 
would  not  have  completely  compensated  him  for  the  loss  of  the  regular 
and  continuous  employment  he  had  contracted  for  under  the  charter- 
party.  I  think,  therefore,  he  was  justified  in  his  refusal  to  work  unclei 
it  any  longer.  Judgment  for  the  defendant. 


